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FY2012 Eligible Services List

Dear Ms. Dortch:

On August 317, the Wireline Competition Bureau (the “Bureau”) held a telephonic meeting with
Edline that included the following participants: Jon Abrams, Chairman of Edline; Phil Gieseler, a
consultant to Edline; Jennifer Richter, counsel to Edline; and Cara Voth, James Bachtell, Alec
MacDonnell and Abdel Eqab, all of the Bureau. The parties discussed the following:

First, the Bureau staff inquired about what differences in the FY2012 Eligible Services List
(“BSL”), from the 2011 ESL, prompted Edline’s suggested changes.' Last year, the ESL did not
attempt to implement the decisions made by the Commission in the Six#h Report and Order
regarding web hosting. Instead, the ESL simply referred applicants to the Order in order to
understand determinations of eligibility with respect to web hosting and content editing.

This year, substantial changes were made to the Internet Access section of the ESL in an attempt
to implement the Six#h Report and Order. In truth, there is very little in the Internet Access section
of the ESL that hasn’t changed.” Edline’s overall concern is that last year’s decisions in the Six#h
Report and Order demonstrated the Commission’s understanding of how e-mail and web hosting
technology have converged and have become more similar / functionally equivalent in their
ability to facilitate communication, but the 2012 ESL. makes unwarranted distinctions between

I Comments of Edline to the FY2012 Draft Eligible Services List for Schools and Libraries Universal Service
Program Public Notice, Schools and Libraries Universal Service Support Mechanism, CC Dkt. No. 02-6 (filed on
July 18, 2011; Errata filed on July 18, 2011) (“Edline Comments”).

2 We produced our own deltaview of this year’s ESL versus last year’s ESL in order to ensure a complete
understanding of the changes to the Internet Access section. (See Attachment 1 to this letter.)
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the services that, directionally, take the services further apart again. The ESL also does not implement
decisions made in the Szx#h Report and Order. For example:

. The proposed ESL does not actually implement the decision to make eligible
“Interactive” activity over a website. In order for interactive activity to occur over
a website, two things are needed: (1) a user interface that allows an end user to
interact with the website, which includes the ability of the end user to edit (post or
change) content and messages on a blog, webpage or e-mail; and (2) integrated
software that enables the user interface.” Edline has attempted to address both of
these integrated components in its edits to the ESL, and will continue to try to
suggest helpful language to the Bureau. In order to fully implement the decision
to allow websites to become interactive, and not static, it also is important that end
users have the ability to interact with all components of web hosting, including the
website itself, and all the web hosted communications tools (blogs, discussion
boards, etc.). For all the foregoing reasons, it is problematic if the ESL states,
broadly, that “content editing” is ineligible, since that is a function in the user
interface that enables both e-mail and web hosting. We have a few approaches to
address this problem that we will propose to the Bureau in the coming days.

. The ESL also does not make attempts to treat equally e-mail and web hosted
communications, which the Commission found to be functionally equivalent in
their ability to facilitate communication.” If they are functionally equivalent as
communication tools, then the components that enable communication over each
tool (which components are identical) must be treated equally for purposes of
eligibility. Each must have a working user interface which includes the ability to
edit (post or change) content. Without a working user interface, e-mail, websites
and web hosted communications tools are not interactive and cannot function as
the Commission approved in the Szx#h Report and Order. Here, the problem is,
again, that the ESL makes “content editing” ineligible for web hosting, but it is
eligible for e-mail. (See Edline’s Ex Parte Notice of its August 19" meeting, pages
2-3, for additional differences in how the ESL treats e-mail and web hosting.)

. This year’s ESL also treated e-mail and web hosting differently by placing web
hosting in a newly-titled section called “Internet Related Services,” with the

3 The Sixcth Report and Order reversed prior decisions that made interactive activity over web hosting ineligible:
“features that facilitate the ability to communicate, such as blogging, e-mailing over a school or library’s hosted
website, discussion boards, and services that may facilitate real-time interactive communications such as instant
messaging or chat, should be eligible for E-rate funds as part of a web hosting package.” Schools and Libraries
Universal Service Support Mechanism, A National Broadband Plan for Our Future, Sixth Report and Order, 25 FCC Red 18762,
9101 (2010) (“Sixth Report and Order”).

41d.
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justification that web hosting does not provide conduit access to the Internet.’
However, neither e-mail nor web hosting is closer to the conduit than the other.
The difference in placement moves the services further apart instead of
recognizing how the technologies have converged.(’

Last year, the ESL stated that web hosting may include password protected pages.
This year, that language was changed, even though there were no changes in FCC
policy regarding password protection.” The proposed ESL now suggests that
students and parents must have access to password-protected pages. This is
against FCC policy from 2009 which explicitly stated that a school or library may
restrict access to all or part of its website to certain users, including
administrators, teachers, librarians, etc.”

The ESL inserts new language that web hosting service is “for the public or
school stakeholders (students and parents)” but leaves out teachers and staff.’

In the improved definition of web hosting, the ESL uses language such as
“display content” and “upload files,” but these phrases suggest that web hosting is
a static service,” and the Sixth Report and Order explicitly reversed prior decisions
that limited web hosting support to a static website."'

An outdated, nearly 15-year old definition of Internet Access is added to the draft
ESL which, if not fully understood, can be incorrectly read to treat e-mail
accounts, but not web hosting, as a part of eligible “basic conduit access” to the
Internet."”” Such a definition inserts a competitive bias into the ESL in favor of e-
mail that is to the potential detriment of other similarly-situated services that
facilitate the ability to communicate."”

5 Draft ESL at 9 & 11.

6 Edline Comments at 3-4.

7 Draft ESL at 11.

8 See Schools and Libraries Universal Service Support Mechanism, Report and Order and Further Notice of Proposed Rulemaking, 25
FCC Red 6562, 922 (2009).

 Draft ESL at 11.

10 ]4. and Edline Comments at 7.

1 Sixth Report and Order, §101.

12 Draft ESL at 9.

13 Edline Comments a 3-6.



PATTON BOGGS.

Ex Parte of Edline
September 2, 2011
Page 4

Edline advanced a number of changes to the ESL to correct the above problems and others in
response to the Bureau’s request for public review and comment.'* Edline also provided detailed
explanations of each suggested change.” Edline’s suggested edits attempt to address problems
and inaccuracies directly, rather than leaving interpretation to USAC and the industry. The FCC,
USAC and the industry should expect and strive toward more clarity and accuracy in the ESL so
that it can function as a correct and helpful tool for all program participants, with minimal
external interpretation needed. Engaging in this exercise also affords an easy opportunity to
prevent future confusion, misinterpretation, and other problems for USAC and the FCC.

Second, the Bureau staff expressed that the ESL needs to exclude “content editing” from
eligibility because, without it, schools may seek funding for “fully-loaded” websites that include
funding for ineligible content and funding for vendor-provided website design or separate stand-
alone software packages that allow schools to design their web pages. Edline offers two
responses: (1) Content is not “content editing.” Charges for content are clearly stated as
ineligible elsewhere in the ESL;'* and (2) Vendor professional services to design a website or
create website content also are ineligible, and this can be easily clarified, if needed.'” If the
ineligibility of these items, and stand-alone software packages, is not clear in the ESL, then
perhaps the section on ineligible items should be clarified. However, we don’t believe the staff’s
concern, as expressed during our meeting, is addressed by declaring “content editing” ineligible.

Third, staff expressed their sense that the restriction on eligibility for “content editing” in the
ESL was not intended to be interpreted as restricting the ability of end users to engage in
ongoing interactive activities over their websites, blogs, discussion boards, etc. This is
encouraging. Edline is working on new potential solutions to the wording in the ESL in order to
ensure that end user eligibility to interact with the website is clear.

The staff asked for examples of instances in which end user content editing capabilities have
been challenged by USAC. The confusion over what is meant in the ESL by ineligible “content
editing” is the type of thing that has been problematic at the program level in the past and could
be easily clarified now. This public comment process for the ESL is the right time to correct the
ESL in order to ensure clarity for program participants.

14 14, at 7-8.
1514
16 Draft ESL at 11.

17 The ESL states that “Costs attributable to the creation or modification of information, such as a web site creation
fee or content maintenance fees” are ineligible.
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Finally, the parties discussed the term “content management system” which had arisen in a prior
conversation with the Bureau staff. This is a vague term that is subject to many different
interpretations and should not be incorporated in the ESL without public notice and comment.

Respectfully submitted,

/s/ Jennifer 1.. Richter

Jennifer L. Richter
Counsel to Edline

cc: Gina Spade
Cara Voth
James Bachtell
Alec MacDonnell
Abdel Eqab



Attachment 1

Deltaview of What the FCC Proposes to Change
for the Internet Access Section
of the Eligible Services List,
Draft FY2012 Versus FY2011



Internet Access

Eligibility Requirements for All Internet Access Services:

Internet access, See 47 C.ER. § 54.5, includes the following elements:

(1) The transmission of information as common carriage;

§2¥ The transmission of information as part of a gateway to an information service,
when that transmission does not involve the generation or alteration of the content of
information, but may include data transmission, address translation, protocol
conversion, billing manacement. introductory information content, and navigational
systems that enab%e users to access information services, and that do not affect the
presentation of such information to users; and

(3) Electronic mail services (e-mail).

Support in this fundmg category is generallg only available for basic conduit access to
the Internet

but is not avaﬂable for content, equipment

Suppef&tﬁ—thl—s—e&tegefy—ef—seﬁee
purehasespurchased by applicants, erand services beyond basic conduit access to the

Internet. Support mav also be available for selected services that are an inteoral
component part of an Internet Access service, and other services that the Commission
has designated as eligible for discounts.

Maintenance and technical support appropriate to maintain reliable operation is eligible

for discount when provided as a component of an elioible Internet access service. Please

see the Miscellaneous section of this document for additional entries applicable to
Internet Access, such as charges for installation and configuration.

Function

Description



E-mailEmail Service

Internet-based-el-mail service is eligible. Sueh-aE-mail service is often included in the
cost of basic conduit access to the Internet or may be provided at a separate cost, either
as a fixed charge and/or on a per-user or other basis.

Some e-mail services may include substantial ineligible features, such as collaboration
tools, and services to ineligible users. Funding is limited str1ct1y to the eligible e-maih

portion_of an electronic mail service (i.e., the part of the service that provides for the
transmission of text messages and other information). E-mail archwmg is not ehglble

fordlscount “ Daseao—tang cHrotfmato+tna

Internet Access

Basic conduit access to the Internet is eligible regardless of technology platform.
Access technologies include but are not limited to:

e Broadband over Power Lines (BPL)-enabled Internet access service
Cable Modem

Digital Subscriber Line (IDSIL)
Fiber epties

Satellite service
Telephone dial-up
T-1 lines

Wireless

Eligible Internet access may include features typically provided for adeguatefunetionality-
and-performanee-when provided as a standard component of a vendor’'s Internet access
service. Such features may include Domain Name Service, Dynamic Host Configuration,
and basic firewall protection against unauthorized use and access. Firewall protection
may not be provided by a vendor other than the Internet access provider: and may not

be priced out separately.

Basic conduit access to the Internet may be used to access Internet-based distance
learning and video conferencing services.

A wireless Internet access service is eligible under the same provisions as wired access
to the Internet.



A Wide Area Network faeilities-can be eligible for funding as a part of Internet access if
the service is limited to basic conduit access to the Internet and the offering is the most
cost-effective means of accessing the Internet.

A wireless Internet access service designed for portable electronic devices is eligible if
used for educational purposes and i#the off-campus use is removed by cost-alleeated_
allocation. Applications (including GPS) for wireless devices are not eligible for
discount. Service/Data charges dedicated solely to the provision of these applications
are not eligible and require cost allocation.

Other ElisibleI , Servi

Mobile hotspot service designed for portable electronics is eligible if used for educational
purposes, if off-campus use is cost-allocated, and when service is not duplicative of other
wireless Internet access service. Hardware costs of the mobile hotspot embedded in or
connected to the end-user device are not eligible.

Internet — Related Services

These services may be

p_ufrchased separately or as part of a bundled Internet access service:

e Interconnected Voice over Internet Protocol (the regulatory classification of
interconnected VVolP service does not affect the inclusion of this service as an eligible

service in this category)

Lit or (see Telecommunications category)
A-webWeb hosting serV|ce+hat provides a means for a school or Ilbrary to dlsplay

content on the Internet

%mm%ﬁw#ﬁe%mdﬁﬁd%%ﬁwreﬁéﬁhpﬁe%%ﬁeﬁwfor the
public or school stakeholders (students and parents). An eligible web hosting service
QI’OVIdES schools and libraries: 1) the ab|I|t¥ to store appllcant prowded contenté}

Qloadmg flles! and 3) the bandW|dth access that allows schools or libraries to
display their web pages. Password-protected pages are allowed to prevent full public
access, but must be available to students or their parents at a minimum (password-

rotected pages for a library would be for patrons of that library). Password-protected
pages will NOT be eligible if established exclusively for librarians, administrators,

school officials or teachers to access ineligible tools. When included with a web
hostlng service mteractlve communlcatlon features such as blogglng%é Webmall

meetings. nstant messaglng, and chat! are ellglble
e Domain name registration is eligible if it is necessary for the creation of a school or

library website-is-elisiblefordiseount.



Ineligible
NOT Eligible for E-rate Funding as Internet Access Services
Not Eligible

The following services are NOT ELIGIBLE for discount:

Services that go beyond basic conduit access to the Internet, such as Virtual Private
Network services

Online Backup Solutions

Internet content

Software, services, or systems used to create or edit Internet content or charges for the
creation esdisplay-0f information. Internet access that provides features or content
that go beyond basic conduit access to the Internet-isnet-eligible forfundine. (E-mail
service and e-mail account fees, however, are not considered Internet content.)
Applicants may accept an Internet Access service with minimal content included if
the content meets the limitations for Ancillary Use. See Special Eligibility Conditions
below for further information on Ancillary Use.)

Costs attributable to the creation or modification of information, such as a web site
creation fee or content maintenance feefees.

Web hosting features;iaetadine and applications. Any web hosting features, software
appllcatlons end- user file storage and content edltlng features efheﬁh&ﬁheee

Veﬂée-r—aﬂd—&ﬁ-v—feﬂ-ﬁifes—kﬁvel-‘ﬁﬂg e ond 1 the stora e of a Ilcant- rowded content

2) a web interface for uploading files, and 3) the bandwidth access that allows schools
or libraries to display their web pages are NOT eligible. This does not include

password protected pages, the features that facilitate the ability to communicate (e.qg.,

blogaing, e-mailing over a school or library’s hosted website, and discussion boards
and services that may facilitate real-time interactive communication (e.qg., instant

messaging or chat) when these are included in a web hosting service.

o Examples of ineligible web hosting features and applications include, but are not
limited to: 1) Third party-created content including, videos, recorded classes,
online textbooks, curriculum or educational software programs, or other content
or curriculum created and packaged by third party vendors; 2) Any features

related to school/library administration or school/library operational functions
such as the capabilities for data input or retrieval —iaeladine(e.q., searching of

databases for grades, student attendance files, or other tepetrts—and-witl-not

inelade-sappottfortheapphieants necessarytoranonline-elasses-eradministrative
reports) and 3) Applications or software for collaborative meetings or on-line.
classes.
= X Bemiced " :
Charges for distance learning or video conferencing utilities, such as web meetings or
online collaboration solutions, even theyateif provided via the Internet Sefesare-




e Internet2 membership fees
e Training inregarding the use of the Internet
e Costs for training provided via the Internet

eﬁh—byehgibme}eeemmfme&aeﬂ&eafﬁefs—aeeep{—ﬁA Qomt -to- Qomt connectlon ge g !

ISDN line) for distance learning or video conferencing is NOT eligible as Internet

Access and may only be provided by telecommunication carriers (unless it is

provided via fiber or dark fiber).

e Electronic library/on-line public access and associated software

e Applications (including GPS) for wireless devices are not eligible for
diseeuntdiscounts. Charges for telecommunieations—serviee-orInternet access service
used solely for the provision of these applications are also not eligible.

Separate pricing for the following components when not included in the standard
configuration of an Internet access service is NOT ELIGIBLE:

e Caching
e Content filtering
i 1 .

e Web Casting

Please see the Miscellaneous section of this document for additional entries applicable to
Internet access. For example, finance charges and termination charges are not eligible.
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