








FOR PUBLIC INSPECTION

Moreover, it also airs “The Nate Berkus Show” from 10:00 a.m. to 11:00 a.m. and a real-estate show
called “Open House” from 11:00 a.m. to 12:00 a.m.” KCRT Cable likewise does not focus on
news programming. See Ex. F, Y 28. For example, on Thursday, August 25, 2011, the channel aired
music videos from 7:00 a.m. to 7:30 a.m., a talk show with celebrities and music from 7:30 a.m. to
8:00 a.m., an on-air bulletin board with “public service announcements, job listings, a calendar of
community events, and a schedule of [its] programming” from 8:00 a.m. to 9:00 a.m. and also from
2:05 p.m. to 3:00 p.m., a show exploring California’s “nature and tourist attractions” from 9:30 a.m.
to 10:00 a.m. and 3:30 p.m. to 4:00 p.m., and the movie “A Star is Born” from 12:00 p.m. to 2:05
p.m.”

Many of the multicast channels identified by Comcast carry public television’s World
Network. These channels, however, do not focus on public affairs, business, or local news reporting
or analysis between 6:00 a.m. and 4:00 p.m. Rather, most of their programming during this time
period consists of nature and outdoors programming, historical documentaries, and other non-news
programming. See Ex. C,§ 34; Ex. F, § 28. Moreover, they are not considered to be news channels
by those within the MVPD industry. See Ex. C, § 34; Ex. F, 99 27, 28.

Twenty-four of the multicast channels broadcast weather information. Most of these
channels exclusively focus on local weather while others also contain some other programming (e.g.,
children’s programming, paid programming, traffic programming, etc.). Such channels are also not
considered to be news channels by those within the MVPD industry, see Ex. C, Y 34, Ex. F, § 28, and

should not be considered news channels for the reasons set forth above pertaining to other local

weather channels.

" http:/ /www.nbcmiami.com/on-air/tv-listings / tv-listings-mia.html

™ http:/ /www.kcrt.com/#tvg
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Of the remaining 28 multicast streams identified by Comcast, 11 are locally-oriented
multicast streams while 17 carry foreign owned-and-originated news programming.” It is unclear
whether the Commission intended for such channels to count as news channels for the purpose of
analyzing news neighborhoods.”® In any event, these streams are not carried on many headends”
and, as will be explained below, therefore do not significantly change the relevant statistics provided
in the Complaint.

Current TV — While Comcast concedes that “Current TV is not a typical ‘news channel,” it
nonetheless argues that Current TV currently “appears to meet the Commission’s broad definition
based on its public affairs programming.”™ However, most of Current TV’s programming,
including its content between 6:00 a.m. and 4:00 p.m., consists of documentaries exploring a wide
variety of topics, not news reporting or analysis. While this programming may be interesting and
worthwhile, the channel’s focus is not on public affairs, business, or local news, and it is not
considered to be a news channel by those in the MVPD industry.” See Ex. B, § 26; Ex. F, § 25.

Miscellaneous — Comecast also mistakenly counts a few other channels as “news channels.”

5 These 28 multicast channels are identified in Attachment B to Professor Crawford’s
Declaration. See Ex. A, Attachment B.

7 For example, the Commission has a long history of treating foreign-owned media
differently. See, e.g., 47 U.S.C. § 310(b) (restricting foreign ownership of broadcast media). In 1995,
the Commission reaffirmed its restrictions on foreign control of broadcast licenses, agreeing that
“the concern that misinformation and propaganda broadcast by alien-controlled licensees could
overwhelm other media voices” was “real.” In re Market Entry and Regulation of Foreign-Affiliated
Entities, Report and Order, 11 FCC Red 3873, 3947 § 194 (1995).

" Ex. A, §13.
" Answer at n.110.

7 As the Los Angeles Times recently put it, “Current TV has a long way to go before it can call
itself a news channel.” Joe Flint, “Current TV Watching Comcast-Bloomberg Fight Closely, ” The
Los Angeles Times (June 20, 2011) (available at
http:/ /latimesblogs.latimes.com/ entertainmentnewsbuzz/2011/06/ current-tv-watching-comcast-
bloomberg-fight-closely.html).
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or more.”” On average, these neighborhoods contain almost half (44.9%) of the standard definition
news channels carried on their headends, and 349 of these 369 neighborhoods contain 33% or more
of these news channels.” As reviewed above, these neighborhoods plainly include “a significant
percentage” of news channels.

Assuming arguendo the need to take a broader view of what constitutes a news channel,
these neighborhoods would stll constitute a “significant percentage” of news channels. For
example, if The Weather Channel, which Comcast insists is a news channel, were to be considered
as part of a news neighborhood, the number of Comcast headends in the 35 most-populous DMAs
that carry BTV and have a news neighborhood that does not include BTV rises from 369 to 384.*
These neighborhoods on average would carry 48.0% (rather than 44.9%) of the standard definition
news channels carried on their headends, and 376 of these 384 neighborhoods would contain at least
33% of these news channels.” In other words, if The Weather Channel were included, the results
would be more news neighborhoods — not fewer — that would need to include BTV. Indeed, even if
the definition of news neighborhood were tightened under this scenario from a grouping of four
news channels within any block of five adjacent channel positions to a grouping of five news
channels within any block of six adjacent channel positions, there would still be 347 news
neighborhoods that do not include BTV, most of which would include exactly six news channels.*

Furthermore, these neighborhoods on average would carry 49.0% of the standard definition news

® Ex. A, §21.
14, 9 22(c).

¥ 1d., 4 24. Arguably, The Weather Channel has more indicia of a news channel than the
weather radar and local forecast channels advocated by Comcast. It should be noted, too, that The
Weather Channel is owned and controlled by Comcast.

% Id, 9 25.
% Id., 9 26.
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Bloomberg for its proposed definition for involving “a fixed number of channels.” The
Commission, however, defined a neighborhood to exist whenever “a significant number or
percentage” of news channels are carried substantially adjacent to one another in a system’s channel
lineup. While Mr. Egan may believe that the Commission should have substituted “significant
number and percentage” for “significant number or percentage,” Comcast must comply with the
news neighborhooding condition that the Commission adopted, not the condition that Mr. Egan
might have drafted, and the Commission’s use of the disjunctive “or” instead of the conjunctive
“and” is critical. See, e.g., Connecticut Mutual Life Ins. Co. v. Wyman, 718 F.3d 63, 65 (3d Cir. 1983)
(“We must assume that the Pennsylvania legislature knew the difference between ‘or’ and ‘and,’ and
we conclude that the clear and explicit language of the statute must control unless Pennsylvania
courts have indicated otherwise.”); Gordon v. Lewiston Hospital, 2006 U.S. Dist. LEXIS 70938 (M.D.
Pa. 2006) at *6 (rejecting the argument that a statute separating the terms “frivolous” and “in bad
faith” with the disjunctive “or” established a “frivolous and bad faith” standard).

Second, Mr. Egan’s perspective regarding the percentage of news channels that must be
grouped together for a neighborhood to exist is inconsistent with the definition contained in the
condition. After having “cherry picked” from the practices of certain other MVPDs, Mr. Egan
suggests that a neighborhood must contain at least 70% of news channels. Similarly, at another
point in his Declaration, he makes the following claim: “Common sense suggests the percentage [of
news channels] must represent a significant majority, and a truly effective neighborhood might well
require inclusion of two-thirds (66%) or more of the news channels.”” But while Comcast and Mr.
Egan may have wished that the Commission had defined a neighborhood to refer to a “significant

majority” of news channels, that term is nowhere to be found in the condition. Rather, the

»Id, q13.
™ Id., Ex. 4,9 13 (emphasis added).
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Commission instead used the term “significant percentage,” which, as explained above, is generally
accepted in law to refer to percentages less than a majority.”

Aside from being incompatible with the definition of neighborhood adopted by the
Commission, Mr. Egan’s views on what constitutes a news neighborhood are flawed for another
reason as well: they are inconsistent with industry practice. In his Declaration, Mr. Egan identifies
four MVPDs that he claims have set the “industry standard” for neighborhooding: DirecTV;
Verizon; AT&T U-Verse; and Insight.” He notes that “[eJach of these MVPDs places more than
70% of all of its news channels in a neighborhood in at least 80% of their lineups, suggesting that
the minimum percentage standard for a group of news channels to qualify as a neighborhood might
well be at least 70%.””

Curiously, however, Mr. Egan fails to quantify news channel groupings carried by other
cable operators that are similar to those carried by Comcast (and identified by Bloomberg). For
example, on 97.7% of Cablevision headends that carry BTV and are located in the 35 most-
populous DMAs, there are channel groupings located below channel 100 that contain four, five, or
more news channels, and the vast majority of these neighborhoods (90.7%) include exactly four
news channels.”® Likewise, on 63.0% of Charter headends that carry BTV and are located in the 35
most-populous DMAs, there are channel groupings located below channel 100 that contain four,
five, six, or more news channels, and the vast majonty of these neighborhoods (86.9%) include
exactly four or five news channels.” Furthermore, on 50% of Cox headends that carry BTV, there

are channel groupings located below channel 100 that contain four or five news channels, and a

% See supra Section I11.A.2.

% See Answer, Ex. 4, 91 19, 22.
" Id., 9 19.

% Ex. A, Y 42.

” Id., § 41.
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/

substantial majority of these neighborhoods (72.2%) include exactly four news channels.""
Moreover, the vast majority of these neighborhoods carried by Cablevision, Charter, and Cox
include a similar percentage of news channels (one-third to one-half) as those the neighborhoods
Bloomberg has identified on Comcast headends."”"

Additionally, the type of neighborhood i1dentfied by Bloomberg 1s not limited to the news
genre. Comcast, for example, has similar sports neighborhoods."* Specifically, on 75.7% of the
headends that carry BTV in the 35 most populous DMAs, Comcast has neighborhoods located
below channel 100 where at least four sports channels are located in a block of five adjacent channel
positions.'” These neighborhoods, moreover, are on average of a similar size as the news
neighborhoods identified by Bloomberg; 69.5% of these sports neighborhoods contain either four
or five sports channels."

Indeed, the Enforcement Bureau, in its comments in the Comcast-Tennis Channel dispute,
recently referred to Comcast’s groupings of sports channels as constituting neighborhoods. See In re
Tennis Channel, Inc. v. Comcast Cable Commc’ns., LLC, MB Docket No. 10-204 File No. CSR-
8258-P (July 8, 2011), Enforcement Bureau’s Comments, at 15 (“Golf Channel and Versus,
Comcast’s affiliated networks, received broad distribution from Comecast and frequently occupy

channel assignments in the same neighborhood of sports channels such as ESPN.”). Thus, the only

Y Id. 9 40.
14, 9§ 22(c).

" Ex. A, 9 57.
04 14
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FCC precedent on neighborhoods has found that a similar number of channels in the sports genre
constitute a sports neighborhood."”

Such sports neighborhoods are also commonly found on the headends of other cable
operators. For example, on 72.7% of the headends that carry BTV in the 35 most populous DMAs,
Cablevision has neighborhoods located below channel 100 where four sports channels are located in
a block of five adjacent channel positions;'” Charter has those sports neighborhoods on 60.3% of
such headends;"” and Time Warner has those sports neighborhoods on 52.2% of such headends.
These neighborhoods furthermore are also of a similar size as the news neighborhoods identified by
Bloomberg. All of Cablevision’s neighborhoods have four sports channels;"” all of Time Warner’s
neighborhoods have between four and six sports channels (with over eighty percent containing four
or five sports channels);'" and the majority of Charter’s sports neighborhoods contain between four
and six sports channels.'"'

To be sure, Mr. Egan does concede that news channels “throughout the cable industry [are]

3112

often found in the ‘four out of five’ news groups cited by Bloomberg. Nowhere, however, does
he provide a meaningful explanation for why the groupings of news channels carried by DirecTV,

Verizon, AT&T U-Verse, and Insight “set the industry standard” for the definition of a

neighborhood while those channel groupings employed by Comecast, Cablevision, Charter, and Cox

% Ex. A, Y 58.

7 1491 60.

108 17459,

9 14, 9 58.

O 14 4159,

4.9 60.

"2 Answer, Ex. 4, 27.
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for the determination of a neighborhood.”'” Although the news neighborhoods identified by Mr.
Egan are certainly larger than the news neighborhoods identified by Bloomberg, both result from
deliberate decisions to group channels by genre, and more importantly, because they both contain a
“significant number or percentage” of news channels, both qualify as neighborhoods pursuant to the
definition of the term set forth in the news neighborhooding condition. See Ex. C, § 24.

C. The Neighborhoods Identified by Bloomberg Are Consistent with the Record
Before the Commission

Comcast accuses Bloomberg of trying to pull a “transparent bait-and-switch,”'** because
“[d]uring the proceeding in which it advocated and the Commission adopted the [news
neighborhooding condition], Bloomberg made clear that a news channel ‘neighborhood’ must
include many more channels [than four].”'® Following Bloomberg’s advocacy, howevet, the
Commission adopted a specific definition of neighborhood, and it is that definiton which applies in
this proceeding. As a result, regardless of how Bloomberg may have used the term “neighborhood”
in the past, its filings with the Commission could not possibly be interpreted as conceding that the
channel groupings identified by Bloomberg in this proceeding do not qualify as neighborhoods for
purposes of the news neighborhooding condition. After all, the definition of “neighborhood”
adopted by the Commission had yet to be formulated at the time of Bloomberg’s filings."**

In any event, Comcast’s assertion that Bloomberg made clear in its advocacy that a channel
grouping must include many more than four channels, e.g., 10-15, before it may constitute a
neighborhood is transparently false. In its Petition to Deny, for example, Bloomberg specifically

pointed to a four-channel sports grouping on Comcast’s Washington, D.C. system as an example of

P Ex. B, ] 11.
* Answer, § 61.
2 Answer, § 57.

' Indeed, the Commission never defined “neighborhooding” or “neighborhood” prior to

the FCC Order adopted in January 2011.
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neighborhood (for the reasons set forth by Bloomberg earlier in this section). Or, given that
Bloomberg’s proposed change was contained in ex parte letters that were submitted into the record
both on the day that the FCC Order was adopted and the day after the FCC Order was adopted, it is
probably the case that most or all of the Commissioners were not even aware of Bloomberg’s
proposed change when they cast their votes so there was not a conscious decision to reject
Bloomberg’s suggestion.

Whatever the case, Comecast, at the end of the day, does not even appear to be persuaded of
the strength of its own argument. While it claims that “the Commission deliberately crafted the
Condition to apply to a single news neighborhood, not multiple news neighborhoods,”'" it
nonetheless concedes that the language of the condition “perhaps™ contemplates “one SD and one
HD neighborhood, to accommodate channels of either type.””s Comecast, however, cannot have it
both ways. Either the language to which Comcast points in the condition — “a neighborhood” and
“that neighborhood” — precludes the condition from applying to more than a single neighborhood
on a system or it does not. And as Comcast concedes that two separate groupings of news channels
—one HD and one SD - both may qualify as neighborhoods pursuant to the language of the
condition, it plainly does not.

Contrary to Comcast’s claim, Bloomberg’s interpretation of the term “neighborhood” does
not lead to “absurd and incoherent results.”™* It is simply not true that “[i]f Bloomberg’s position
were accepted, nearly two-thirds of Comcast’s channel lineups in the Relevant DMAs that carry

BTV would have not one, but several standard definition ‘news neighborhoods,’ each with small

T Answer, 9§ 69.
14, q67.
¥ 1d., 9 62.
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