and continuation of existing services to the public.* In approving this transaction, the
Commission will enable the TerreStar assets and authorizations to come under the ownership of
a well-financed, capable, and recognized innovator in communications technology, which
moreover has unique experience in developing an innovative and competitive retail operation
and growing it from zero to approximately 14 million subscribers.

C: The Transaction Will Facilitate the More Efficient Use of 2 GHz MSS
Spectrum

The Applicants expect that the proposed transaction taken together with DISH’s proposed
acquisition of DBSD, will result in the provision of next-generation broadband services through
the combination of DISH’s experience, existing service, and customer base, on the one hand, and
TerreStar’s and DBSD’s MSS/ATC spectrum resources, facilities, expertise, and technology, on
the other.

1. MSS Spectrum Plays a Key Role in Optimizing Spectrum for Mobile
Broadband

MSS spectrum — and the 2 GHz MSS band in particular — offers an important opportunity
to address the nation’s mobile broadband spectrum gap. The Commission and the
Administration are keenly aware of mobile broadband’s benefits. In June 2010, President
Obama issued a Presidential Memorandum, Unleashing the Wireless Broadband Revolution,
which accurately extols the benefits of mobile communications — and mobile broadband in
particular: “Few technological developments hold as much potential to enhance America’s

competitiveness, create jobs, and improve the quality of our lives as wireless high-speed access

%2 See International Authorizations Granted, Public Notice, 19 FCC Red. 4079, 4080 (2004);
Space Station Licensee, Inc. and Iridium Constellation LLC, Memorandum Opinion and Order,
17 FCC Rcd. 2271, 2288-89 9| 40-44 (2002); ICO-Teledesic Global Ltd., Memorandum Opinion
and Order, 16 FCC Rcd. 6403, 6407 § 10 (2001); see also Loral/Qualcomm Partnership, Order,
10 FCC Rcd. 2333, 2334 9 12 (1995) (holding that, even if a “major’”’ change of ownership
occurs, it is in the public interest when it is motivated by a need for financing).
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and goes on to conclude, “[fJrom the standpoint of promoting broadband through increased use
of the MSS spectrum, the FCC can take action to accelerate terrestrial deploymenfs in the MSS
bands.”*’

The Commission has started taking steps to help realize the potential of this spectrum.
Earlier this year, the Commission adopted an MSS/ATC Report and Order “to make additional
spectrum available for new investment in mobile broadband networks while also ensuring that
the United States maintains robust mobile satellite service capabilities.”*® First, the Commission
added co-primary Fixed and Mobile allocations to the 2 GHz MSS band in order to “lay the
groundwork for more flexible use of the band, including for terrestrial broadband services, in the
future.”® Second, “[i]n contemplation of [MSS] spectrum being used for terrestrial wireless
services,” the Commission extended its secondary-markets leasing rules to MSS spectrum used
for ATC.*

2. DISH’s Plan

DISH plans to deploy an MSS/ATC system using the full 40 MHz of S-band spectrum
with in-orbit active and spare capacity on TerreStar’s T-1 and DBSD’s G-1 satellites, subject to
grant of TerreStar’s and DBSD’s modification applications and waiver requests, and using the
latest in satellite and terrestrial technologies. These broadband services will be offered over a

single, technically integrated network for all satellite and terrestrial traffic. The offerings could

% 1d
47 National Broadband Plan at 88-89.

8 pixed and Mobile Services in the Mobile Satellite Service Bands at 1525-1559 MHz and
1626.5-1660.5 MHz, 1610-1626.5 MHz and 2483.5-2500 MHz, and 2000-2020 MHz and 2180-
2200 MHz, Report and Order, 26 FCC Red. 5710, 5710 1 (2011).

“ Id. at 5710 9 2.
Id at 57109 1.
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a robust nationwide service. Although the combination of the twc.) 2 GHz assignments will yield
a total of 40 MHz of spectrum and will allow DISH to compete to some extent against the
terrestrial mobile broadband incumbents, DISH will potentially be facing other CMRS and MSS -
players with far more significant spectrum holdings for mobile broadband.”> For example,
LightSquared now claims that it controls up to 59 MHz of spectrum.”® As for major CMRS
providers, as of January 2011, Sprint controlled an average of 133.2 MHz, and Verizon Wireless
(“Verizon”) commanded more than 87 MHz of spectrum in most of the largest markets in the
country, while AT&T boasted approximately 82 MHz, and T-Mobile was in control of 50.4
MHz.>* The ability to combine the 2 GHz MSS spectrum, if coupled with the regulatory
flexibility needed to implement DISH’s plans as requested in this Application, would further
enhance the effectiveness and competitiveness of DISH’s proposed broadband service offerings.
A 2x20 MHz spectrum assignment, moreover, will allow DISH to deploy an advanced

4G network and maximize its spectrum efficiency. As part of its broadband availability model,

52 DISH’s subsidiary, Manifest Wireless, LLC, holds licenses for 6 MHz of 700 MHz spectrum
(Block E) in 170 of 178 of the Basic Economic Areas (“BEAs”) throughout the country, which
could be used to support a mobile broadband network. These 700 MHz E Block licenses cover
all of the nation’s BEAs except for New York City, Los Angeles, San Francisco, Boston,
Philadelphia, Guam, American Samoa, and the Gulf of Mexico. Certain DISH and EchoStar
affiliates also hold Multichannel Video and Data Distribution Service licenses in the 12.2 - 12.7
GHz band and Local Multipoint Distribution Service licenses in the 29 GHz band.

*? Lightsquared, Press Release, LightSquared Delivers Notice to Inmarsat Triggering Phase 2 of
Re-Banding of L-Band Spectrum in North America (Jan. 28, 2011) (“When Phase 2 is fully
executed, LightSquared will have the use of up to 59 MHz of terrestrial and L-Band ATC
spectrum over the continental United States and Canada to operate its nationwide integrated 4G-
LTE and satellite network.”).

3 In its recent application for control of certain Qualcomm spectrum, for example, AT&T claims
a per-transaction average of 82 MHz of spectrum available to it, and attributes available holdings
of 133.2 MHz, 87.7 MHz, and 50.4 MHz to Sprint, Verizon, and T-Mobile, respectively. See
AT&T Mobility Spectrum and Qualcomm Incorporated Seek FCC Consent to the Assignment of
Lower 700 MHz Band Licenses, WT Docket No. 11-18, Application of AT&T, Exhibit 1, at 30-
31 (filed Jan. 13, 2011).
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the Commission used a 2x20 MHz frequency pairing as the baseline wireless broadband network
because of its technical superiority.”® As the Commission noted in that analysis, a 20 MHz
carrier is more efficient in part because wider bands enable better statistical multiplexing.se Asa
result, “the capacity with a single 2x20 MHz carrier is 20 percent higher than with two 2x10
MHz carriers.”’ The spectrum efficiency of a 2x20 MHz allocation will enable DISH to offer
much improved wireless broadband to consumers.

DISH plans to deploy its network based on the LTE Advanced standard from the outset
for its next generation MSS/ATC operations.*® LTE Advanced is the focus of standardization
work by vendors and carriers in 3GPP for broadband wireless communications globally, and
commercial devices are expected to be generally available by 2014. As proposed, LTE
Advanced significantly increases the capacity of wireless networks relative to current LTE
systems, with downlink capacity that can meet the growing demand for wireless broadband by
using the combination of advanced interference management techniques, heterogeneous
networks that optimize system capacity, and the combining of radio carriers to generate higher
degrees of spectral efficiency than current LTE systems.

One of the key advantages of LTE Advanced is its support for heterogeneous networks

composed of cells of many different sizes and strengths. Such networks are more spectrally

% The Broadband Availability Gap, OBI Technical Paper No. 1, at 60, 73, 80 (April 2010)
(noting that a 2x20 MHz frequency pairing has more capacity per MHz than narrower
allocations).

% Id. at 73.

57 Id. (citing QUALCOMM, Europe, Ericsson, Nokia and Nokia Siemens Networks in 3GPP
TSG-RAN WGl in Text Proposal for TR on System Simulation Results, http://www .3gpp
.org/ftp/tsg ran/WG1_RL1/TSGR1_53/Docs/R1-082141.zip).

% LTE Advanced is the name for LTE Release 10 and beyond. Today’s commercially deployed
LTE networks generally use LTE Release 8. See Qualcomm August 2011 Presentation of LTE
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efficient than today’s homogeneous networks. Heterogeneous networks increase geographic re-
use of spectrum in high-traffic, dense user areas through additional use of “pico” and “femto”
cells, while still permitting wide coverage in less dense, lower traffic areas using more traditional
“macro” cells. Networks incorporating pico and femto cells are expected to become much more
efficient with the availability of LTE Advanced commercial devices, and their improved
efficiencies will be a key part of increasing network capacity as network designers approach the
theoretical limits of how much data can be packed into a single wireless signal. Future releases
of LTE Advanced are expected to utilize advanced interference management technology to
enable a device to communicate with multiple base stations at the same time. This would allow
users to seamlessly transition through these topologically complex wireless networks and
therefore facilitate optimal integration with MSS. In short, this innovative techr;ology will allow
DISH’s initial deployment to use the most advanced, spectrally efficient technology, and
generate significant public interest benefits. Notably, to capture the efficiencies of an LTE
Advanced network, network rollout and device availability must go hand in hand.

To be sure, these benefits will be no panacea for all of the ills afflicting the increasingly
concentrated CMRS market today, and particularly for the problems that the proposed AT&T/T-
_Mobile combination®® bodes for competition. DISH’s plan is threatened by that transaction; it
would produce the nation’s single largest CMRS provider and would result in a virtual duopoly
within the mobile voice and data services market, with the top two carriers, AT&T and Verizon,

controlling almost 80 percent of the market and over 90 percent of the industry’s free cash

Advanced, Slide 6, available at http://www.qualcomm.com/documents/Ite-advanced-global-4g-
solution (last visited Aug. 10, 2011). S-Band is not included in the LTE Release 8 standard.

5% Applications of AT&T Inc. and Deutsche Telekom AG, for Consent to Assign or Transfer
Control of Licenses and Authorizations, WT Docket No. 11-65 (filed Apr. 21, 2011).
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eliminating an MSS cross-ownership interest in the U.S. market — namely, the interest in
TerreStar held by Harbinger Capital Partners Funds, which currently controls fellow MSS
licensee LightSquared. Moreover, the combined TerreStar and DBSD spectrum is significantly
below the levels approved by the FCC in the Harbinger-SkyTerra Order.”
1. MSS and MSS/ATC

The proposed transaction will not adversely affect competition for MSS or MSS/ATC
services. Neither DISH nor its affiliates currently provide MSS services. Further, DBSD
currently does not provide commercial MSS. And, while TerreStar is an active participant in the
MSS industry, its services are themselves still in the early stages. In addition to TerreStar,
another five operators — Inmarsat PLC, LightSquared, Iridium Communications Inc., Globalstar,
Inc. (“Globalstar”), and Orbcomm Inc. — all provide commercial MSS.** As a result, DISH’s
proposed acquisition of DBSD and of the TerreStar Debtors’ authorizations and assets will not
reduce the number of actual MSS competitors or the competition among active MSS participants.

MSS/ATC services, on the other hand, have yet to materialize. Most MSS operators
have, or may obtain, ATC authorizations, and currently, three are authorized to provide ATC
services in the United States: LightSquared, TerreStar, and DB SD.% Currently, neither TerreStar
nor DBSD provides ATC service, and therefore their combination will not reduce the number of

current MSS/ATC competitive choices. LightSquared, for its part, appears to be on the verge of

82 SkyTerra Communications, Inc., and Harbinger Capital Partners Funds, Memorandum Opinion
and Order and Declaratory Ruling, 25 FCC Red. 3059 (2010) (“Harbinger-SkyTerra Order™).

8 See id. at 3078-79 Y 33-36 (describing the MSS offerings of current MSS competitors).

85 Until recently, Globalstar was also authorized to provide ATC services over its Big LEO MSS
spectrum, which it had leased to Open Range. The Commission, however, has suspended for
now Globalstar’s authority for failing to meet the Commission’s gating requirements within the
allotted timeframe. See Globalstar Licensee LLC, Application for Modification of License to
Extend Dates for Coming into Compliance with Ancillary Terrestrial Component Rules, Order,
25 FCC Red. 13114, 131159 1 (2010).
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The opportunities of mobile communications are huge. We need to seize
them. "

Further, as the Commission concluded in the Fifteenth Mobile Competition Report,
construction of “a satellite/terrestrial 4G mobile broadband network . . . will help enhance

»13 This is consistent with the

competition among current mobile wireless providers.
Commission’s sentiment, offered in several wireless competition reports, that MSS operators
offering “high-speed data services, especially in connection with terrestrial networks using their
Ancillary Terrestrial Component (ATC) authority[,] . . . . could potentially enhance competition
in the provision of mobile terrestrial wireless services.””®

The market for mobile voice, low-speed data, and high-speed data services is occupied
today primarily by four nationwide incumbents, two of which are now proposing to merge.
Together, these providers boast over 273 million subscribers nationwide as of 2010 and have an
overwhelmingly commanding presence in mobile voice services.”” And the level of
concentration in the mobile wireless services industry, including CMRS, is at a high point and
still increasing.”® This consolidation is a major factor as to why the Commission has not been
able to conclude that effective competition exists with respect to mobile wireless services,

including CMRS. As Commissioner Copps has remarked, this consolidation amounts to

“darkening clouds over the state of mobile competition” and requires the Commission to

™ Julius Genachowski, Chairman, FCC, Remarks on Spectrum as Prepared for Delivery, White
House (Apr. 6, 2011).

"3 Fifteenth Mobile Competition Report 39 n.102 (quoting Harbinger-SkyTerra Order, 25 FCC
Rcd. at 3087 { 62).

8 1d. 4 39.
"7 See id. § 31 & Table 3.
78 Id. 992, 51-52 & Table 9.

34






comb’ined spectrum of TerreStar and DBSD would total only 40 MHz and, even when adding
Manifest’s 6 MHz of E Block 700 MHz spectrum (which does not provide national coverage,
given that Manifest’s 700 MHz holdings do not include rights in the nation’s largest metropolitan
regions), would total only 46 MHz of spectrum. This is less than half of the 95 MHz CMRS
spectrum screen that the Commission uses in wireless acquisitions as a threshold to determine if
a concentration warrants additional competitive inquiry.®' It is an even smaller fraction of the
spectrum than the large CMRS carriers have at their command in virtually every local market.
Finally, it is significantly less than the spectrum that Harbinger had an interest in as a result of
the SkyTerra proceeding (as much as 86 MHz).*

3. Fixed-Satellite Broadband Access

The recent acquisition of Hughes by DISH’s affiliate EchoStar will not lead to
competitive harm because Hughes’s FSS broadband access service is not currently a full
substitute for mobile broadband services to be provided over the 2 GHz MSS spectrum. The
services.that are offered, or could be offered in the future, by MSS and FSS providers are at best
only imperfect substitutes for each other. The two services are fundamentally different: one is a

fixed service; the other is a mobile one. While MSS/ATC service could have fixed uses, MSS

81 AT&T Inc. and Centennial Communications Corp., Memorandum Opinion and Order, 24 FCC
Rcd. 13915, 13936 § 46 (2009).

%2 Harbinger-SkyTerra Order, 25 FCC Red. at 3076-77 Y 29 (approving a transfer of control that
gave Harbinger control over SkyTerra, one of the two L-band operators, in addition to its then
extant interest in Inmarsat, the other L-band operator, and its status as the largest shareholder of
TSN). LightSquared’s authorization extends to as much of the 66 MHz of L-band spectrum as it
can coordinate under the Mexico City Memorandum of Understanding. See Flexibility for
Delivery of Communications by Mobile Satellite Service Providers in the 2 GHz, the L-band,
and the 1.6/2.4 GHz Bands, Memorandum Opinion and Order and Second Order on
Reconsideration, 20 FCC Red. 4616, 4629 ¥ 38 (2005) (“In the L-band, unlike other MSS bands,
each MSS operator is licensed for the entire band, but must coordinate with other users of the L-
band to determine which channels each MSS operator may use.”). Further, it was only
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Moreover, given the significant capacity available as a result of potential interoperabilities
between TerreStar’s T-1 and DBSD’s G-1 satellites, it is likely that any capacity shifting or
redeployment that might be needed for business concerns could be accommodated with limited
additional support.
As noted above, DISH plans to deploy an MSS/ATC system using the full 40 MHz of

MSS spectrum with in-orbit active and spare capacity on TerreStar’s T-1 satellite (currently
positioned at 111° W.L.) and DBSD’s G-1 satellite (currently positioned at 92.85° W.L). Asa
result, post-transaction, DISH will have two state-of-the-art satellites in orbit and capable of
providing MSS service in the S-Band over all 50 states, Puerto Rico, and the U.S. Virgin Islands.

" On the other hand, requiring DISH to complete and earmark two satellites as spares — one
for each of DBSD’s and TerreStar’s authorizations — would be to require expenditure of over
half a billion dollars and would serve no discernible policy. Worse, strict compliance with the
spare satellite requirement would only serve to divert DISH’s resources away from developing
its hybrid MSS/ATC network. This is an unnecessary and unreasonable expense that would
jeopardize the business case for entering the market in the first place. In particular, it would not
increase the reliability of the MSS service to be provided and would, in fact, unnecessarily
lengthen any potential service outage. Indeed, as the Commission noted in the MSV Waiver
Order, launch of a spare satellite may take as long as 18 months,” during which time customers
would have limited or no service.

This is not a case in which a nascent satellite operator is undertaking its first-ever satellite

venture on a shoe-string. Managing a satellite fleet is at the core of DISH’s business. DISH has

a long history of building, launching, and operating satellites. DISH currently ensures continued

% MSV Waiver Order, 22 FCC Red. at 20550 9 8.
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operations of a satellite system relied upon by approximately 14 million households in a market
where interruptions of service can be fatal to customer satisfaction. DISH has consistently done
so without being subject to a ground spare requirement. This request amounts to no more than
allowing DISH the flexibility to do with its MSS satellites what it does on a daily basis with its
DBS satellites.

The Commission waived the spare satellite rule in the MSV Waiver Order based on a
showing that each of the two operational L-band satellites would provide sufficient backup
capacity for the other.”> The Commission concluded that a waiver in that case “will strike an
appropriate balance between ensuring continuity of satellite service to customers and minimizing
cost burdens on the satellite operator.””® A waiver in the present circumstances is equally
justified, as strict compliance with the rule would not serve the public interest, and the requested
waiver more effectively implements the Commission’s overall policy.

D. Harmonization of TerreStar and DBSD Regulatory Treatment

In conjunction with this Application, Applicants request that the Commission harmonize
the ATC service rules applicable to the 2 GHz band by granting certain waivers of the ATC base
station and mobile terminal technical requirements, most of which have already been granted to
DBSD and requested in similar form by TerreStar in a modification filed on June 27, 2010.%
Specifically, Applicants request the following waivers, all but one of which (the Section

25.252(b)(2) request) were previously requested in the réferenced modification request:

% Id. at 20550-51 9 8, 12.
% Id. 20551 9 12.

97 See TerreStar Networks Inc., File No. SES-MOD-20100727-00963 (filed July 27, 2010)
(“TerreStar Modification Request”) (requesting modification of its ATC authority to harmonize
waivers with DBSD).
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.252a.)

[ATC base stations shall not]

Exceed EIRP of -100.6 dBW/4 kHz
for out-of-channel emissions at the
edge of the MSS licensee’s selected
assignment.

[ATC base stations shall not] Exceed an
out-of-channel emissions limit at the
edge of the MSS licensee’s selected
assignment specified by an attenuation

of the transmitter power (P), in watts, by
a factor of at least 43 + 10 log (P) dB.”

25.252(c)(2)

Emissions on frequencies lower than
1995 MHz and higher than 2025
MHz shall be attenuated by at least
70 + 10 log P. Emissions in the
bands 1995-2000 MHz and 2020-
2025 MHz shall be attenuated by at
least a value as determined by linear
interpolation from 70 + 10 log P at
1995 MHz or 2025 MHz, to 43 + 10
log P dB at the nearest MSS band
edge at 2000 MHz or 2020 MHz
respectively.

Emissions on frequencies higher than
2020 MHz shall be attenuated by at least
43 + 10 log (P) dB. Emissions in the
band 1995-2000 MHz shall be
attenuated by at least a value as
determined by linear interpolation from
70 + 10 log (P) dB at 1995 MHz, to 43 +
10 log (P) dB to the MSS band edge at
2000 MHz.

% Applicants request relief only to the same extent as the Commission chose to grant relief to
DBSD — namely, only outside 133 km from a U.S. government earth station. See Letter from
Adam Krinsky, Counsel to TerreStar Networks, Inc., Debtor-in-Possession, to Marlene H.
Dortch, Secretary, FCC, filed in SES-MOD-20100727-00963 (July 18, 2011).
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25.252(c)(4)

Compliance with these provisions is
based on the use of measurement
instrumentation employing a
resolution bandwidth of 1 megahertz
or greater.

Compliance with these rules is based on
the use of measurement instrumentation
employing a resolution bandwidth of 1
MHz or greater. However, in the 1
MHz bands immediately outside and
adjacent to the frequency block a
resolution bandwidth of at least one
percent of the emission bandwidth of the
fundamental emission of the transmitter
may be employed. A narrower
resolution bandwidth is permitted in all
cases to improve measurement accuracy
provided the measured power is
integrated over the full required
measurement bandwidth (i.e., 1 MHz or
1 percent of emission bandwidth, as
specified). The emission bandwidth is
defined as the width of the signal
between two points, one below the
carrier center frequency and one above
the carrier center frequency, outside of
which all emissions are attenuated at
least 26 dB below the transmitter power.

25.252(a)(2) | [ATC base stations shall not] [ATC base stations shall not]
Exceed a peak EIRP of 27 dBWin | Exceed an EIRP of 32 dBW/MHz.
1.23 MHz.

25.252(a)(3) | [ATC base stations shall not] Waive rule. DISH’s unification of the

Exceed an EIRP toward the physical
horizon (not to include man-made
structures) of 25.5 dBW in 1.23
MHz.

band eliminates concern over inter-party
operational interference.

25.252(a)(5)

[ATC base stations shall not]
Exceed an aggregate power flux
density of -51.8 dBW/m2 ina 1.23
MHz bandwidth at all airport
runways and aircraft stand areas,
including takeoff and landing paths
and all ATC base station antennas
shall have an overhead gain

suppression according to [Rule
25.252(a)(8)].

Waive rule. DISH’s unification of the
band eliminates concern over inter-party
operational interference.
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25.252(a)(8) | [ATC base stations shall not] Waive rule. DISH’s unification of the
Use ATC base station antennas that | band eliminates concern over inter-party
have a gain greater than 17 dBi and | operational interference.

must have an overhead gain
suppression according to [Table 1.]

25.252(b)(2) | [ATC mobile terminals shall] [ATC mobile terminals shall] Limit out-
Limit out-of-channel emissions at of-channel emissions at the edge of a
the edge of a MSS licensee’s MSS licensee's selected assignment to a
selected assignment to an EIRP limit specified by an attenuation of the
density of -67 dBW/4 kHz. transmitter power (P), in watts, by a

factor of at least 43 + 10 log(P) dB.

There is good cause for granting the requested waivers here. Indeed, these waivers are
identical to those requested by DBSD and subsequently approved by the Commission on January
15, 2009, and the Applicants agree to abide by the same limitations, restrictions, and conditions
applicable to DBSD pursuant to its waiver, including that certain of these waivers are potentially
subject to the Commission’s adoption of service rules in the adjacent AWS bands. As a result,
the Commission’s rationale for granting those identical waivers applies with equal force here.

As described in TerreStar’s previous modification request, the requested waivers of the
base station EIRP spectral density, peak EIRP limit, EIRP toward the horizon, power flux
density at runways, and overhead rules — laid out in Section 25.252(a)(1)-(3), (a)(5), and (a)(8) -
create no interference concerns, largely because they were created to protect certain 2 GHz MSS
operators from receiving interference from other operators.'® Through this application,
however, DISH now intends to unify the.band by combining DBSD’s and TerreStar’s 2 GHz

MSS holdings. This eliminates any inter-party operational interference concerns that may have

% See DBSD ATC Order, 24 FCC Red. at 185-89, 192-96 7 41-49, 58-64, 69.

19 TerreStar Modification Request at 7-11. With respect to Section 25.252(a)(1), the Applicants
recognize the interests of U.S. Government agencies in protecting government earth stations
from interference, and TerreStar is working with the National Telecommunications and
Information Administration and related federal agencies on an operator-to-operator agreement.
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