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RE: Connect America Fund, WC Docket No. 10-90; A National 
Broadband Plan for Our Future, GN Docket No. 09-51; 
Establishing Just and Reasonable Rates for Local Exchange 
Carriers, WC Docket No. 07-135; High-Cost Universal Service 
Support, WC Docket No. 05-337; Developing an Unified 
Intercarrier Compensation Regime, CC Docket No. 01-92; 
Federal-State Board on Universal Service, CC Docket No. 96-45 

Dear Ms. Dortch: 

Pursuant to 47 C.F.R. § 1.1206 of the Commission's rules, Transcom Enhanced 
Services, Inc. ("Transcom") respectfully submits this written ex parte communication into the 
above-captioned proceedings. 

This letter responds to the September 22, 2011 ex parte presentation (the "TOS 
Presentation") of TDS Telecom, the National Exchange Carrier Association, the National 
Telecommunications Cooperative Association, the Organization for the Promotion and 
Advancement of Small Telecommunications Companies, and the Missouri Small Telephone 
Company Group (collectively, the "TOS Parties"). The TDS Presentation made a number of 
egregious factual and legal misrepresentations to the Commission that Transcom is compelled 
to respond to and correct. This is particularly so to the extent those misrepresentations were 
accepted on face value in the Chairman's speech of October 6, 2011 on page 9.2 

I See document available at http;l!fiallfoss.fcc.gov/ecfs/documentiview?id~702171 0851. 

2 "Our plan will begin by immediately closing loopholes like phantom traffic and traffic pumping, and other 
arbitrage schemes like CMRS-in-the-middle, where some carriers divert wireline traffic to wireless networks to 
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The TDS Presentation attacked Transcom's legal status as an Enhanced Service 
Provider ("ESP") in order to request that the Commission impose exchange access charges 
and/or authorize blocking of Transcom's enhanced traffic that is handed off to its carrier 
vendor through the purchase of telephone exchange service. If the TDS Parties are requesting 
that the Commission permit the imposition of exchange access charges on the origination or 
termination of enhanced service traffic, that request must be denied because the Act codifies 
the ESP Exemption and the Commission lacks the power to eliminate it by rule, or to expand 
the traffic types that are subj ect to exchange access by attempting to use the powers granted in 
§§ 201, 2S1(g) or any other portion of the Act. Nor could the Commission - at least on this 
record - find that two different federal courts were wrong and that Transcom is not an ESP, but 
is instead an IXC. 

The incumbents want to recover a subsidy (access charges) for any minute handled by a 
new-technology competitor that ingresses or egresses their networks. Congress, however, has 
already decided that this result cannot obtain when it is a "minute" to or from an ESP. Only 
"telephone toll" is subject to "exchange access." Forcible extraction of a subsidy flowing from 
enhanced/information service providers and to the incumbents is prohibited by § 254(k). 
Section 251 (g) froze the list of services that are carved out of the reciprocal compensation 
regime. ESPs buy telephone exchange service. Traffic to ESPs is subject to § 251(b)(5). Traffic 
from ESPs is subject to § 251(b)(5). The incumbents' "intercarrier compensation" for ESP 
traffic comes from the ESP's telephone exchange service provider when the incumbent 
terminates a call. 3 The Commission cannot overrule Congress' decision that this is the 
mandated result. This is not some "loophole" the Commission can "close." Only Congress can 
change this result. 

1. Transcom is an Enhanced Service Provider. 

Transcorn's service has been ruled to be an "enhanced service" by two courts of 
competent jurisdiction and on four separate occasions. See Attachments 1-4. Transcom's 
status as an ESP was extensively litigated from 2005 to 2007 and every time that the issue was 
ruled upon by a court, the LEC's assertions that Transcom is "really" "just an IXC" were 
rejected. Transcom was found to not be an IXC. Transcom was squarely held to be an ESP. 
The U.S. Bankruptcy Court for the Northern District of Texas held that Transcom's service 

avoid paying intercarrier compensation charges." (Emphasis added.) In other words, if this reference was meant 
to refer to the allegations raised in the TDS Presentation, then the Chairman assumed that Transcom is an IXC and 
that Transcom' s service and traffic is ordinary telephone toll. On four separate occasions, courts of competent 
jurisdiction have ruled that Transcom is an Enhanced Service Provider and an End User. The courts specifically 
rejected the LECs' assertion that Transcom is an IXC providing telephone toll and that its service is "IP-in-the­
middle." See further discussion below. 

J If the ESP is purchasing a telephone toll service rather than a telephone exchange service, then access charges do 
obviously apply to the !XC and those charges can of course be passed on to the ESP. The point here, however, is 
that ESPs are end users and can purchase telephone exchange service. The Act does not permit a decision to 
impose exchange access on either the ESP or its telephone exchange service vendor. 
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"fits squarely within the definitions of 'enhanced service' and 'information service,' as defmed 
above. ... As such, [Transcom' s] service is not a 'telecommunications service' subject to 
access charges[.]" See In re Transcom Enhanced Services, LLC, 427 B.R. 585, 591 (2005).4 
This necessarily also means that Transcom is not holding out as a common carrier providing 
telecommunications service, and cannot be compelled to hold out as a common carrier and an 
IXC. Transcom is not a common carrier. Transcom does not provide telecommunications 
service and therefore its service cannot be "telephone toll" as a matter of law. As a result, the 
Act flatly precludes imposition of "exchange access charges." This is not a "loophole"; it is 
Congress' deliberate choice. 

Two courts thoroughly investigated the nature of Transcom's services and they both 
held that Transcom provides "enhanced services." The Bankruptcy Court for the Northern 
District determined that Transcom "routinely makes non-trivial changes to user-supplied 
information (content) during the entirety of every communication." Id That court then 
correctly explained that an enhanced service, such as Transcom's, "that routinely changes 
either the form or the content of the transmission would fall outside the definition of 
'telecommunications' and therefore would not constitute a 'telecommunications service.'" Id. 
That court then determined that "only telecommunications services pay access charges." Id. 
As a provider of a non-telecommunications service, Transcom "is required to pay end user 
charges, not access charges." Id. Given these four separate and consistent rulings that 
Transcom's services are enhanced and statutorily exempt from access charges, one would be 
hard-pressed to find another entity that is as definitively and uncontroversially an ESP. 

2. The positions and arguments advanced by the TDS Parties were all rejected in 
the previous litigation regarding Transcom 's ESP status. 

The TDS Presentation very conspicuously failed to make any mention of these four 
previous court rulings. They instead merely assert that Transcom's claim of ESP status is 
"frivolous."s This deceptive omission was made for very good reason; every argument that the 
TDS Parties raised to justify treating Transcom as an IXC and to block its calls already had 
been adjudicated in Transcom's favor. The TDS Parties instead ignore these rulings and 
merely rehash the same protests and smears that Transcom defeated years ago. 

The TDS Parties feign ignorance of these rulings and characterize Transcom's claimed 
status as an ESP to be "frivolous." The IDS Presentation essentially argues that Transcom's 

4 This specific decision was later vacated by the district court on grounds of moolness. The Bankruptcy Court 
ruled that Transcom was an ESP and therefore could assume its agreement with AT&T if it paid the cure amount. 
Transcom tendered the cure amount, but AT&T refused to turn service back on, and Transcom was not in a 
financial position to pay the cure amount without service being turned back on. The same Bankruptcy Court, 
however, made the same findings and rulings in two later decisions that became final and non-appealable-the 
Confrrmation Order and the Order Granting Partial Summary Judgment, both of which are also attached. 

, TOS Presentation, slide 28. 
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traffic is not "enhanced enough" and therefore does not qualify as an information service.6 This 
is not the statutory test. Section 153(43) says that "telecommunications" is "transmission, 
between or among points specified by the user, of information of the user's choosing, without 
change in the form or content of the information as sent and received" (emphasis added). If 
there is a change in the "information" so that what is "received" is not the same as what was 
"sent" then it is not "telecommunications." In addition, even if and to the extent there is 
"telecommunications" it must be offered by a common carrier in order to constitute a 
"telecommunications service." See § 153(44) and (46). 

The TDS Parties provide absolutely no real analysis of Transcom's services and 
enhancements or any basis whatsoever for their claims. In In re Transcom, however, the 
federal bankruptcy court carefully investigated the nature of Transcom' s services and applied 
existing law to conclude that Transcom's "system changes the content of every call that passes 
through it." In re Transcom, 427 B.R at 590. The court determined that Transcom's services 
"fit squarely within [the] definition of 'enhanced service provider' and was exempt from 
payment of access charges .... " Id. at 585. The TDS Parties challenge Transcom's well-settled 
status as an ESP, but they do not mention these previous cases in an attempt to have the 
Commission unwittingly contradict the decisions and authorize the imposition of exchange 
access charges on exempt traffic. If the reference in the Chairman's speech was directed at 
Transcom, then apparently at least one FCC office fell for the ruse. 

The TDS Parties go on to claim Transcom is not an ESP by comparing its services to 
AT&T's service in the Commission's IP-in-the-Middle Order. See Order, Petition for 
Declaratory Ruling that AT&T's Phone-to-Phone IP Telephony Services are Exempt From 
Access Charges, 19 FCC Rcd 7457 (FCC 2004). This argument was also directly advanced 
and rejected during the previous litigation. AT&T itself in 2005 and Global Crossing in 2007 
both attempted to argue that Transcom's services are merely IP-in-the-middle traffic. Both 
times the argument failed. See Attachments 1-3. This is likely another reason why the TDS 
Parties conveniently failed to apprise the Commission of these precedents during the ex parte 
presentation. The U.S. Bankruptcy Court for the Northern District of Texas directly addressed 
this claim and ruled that "The record establishes by a preponderance of the evidence that the 
service provided by [Transcom] is distinguishable from AT&T's specific service in a number 
of material ways .... " In re Transcom, 427 B.R. at 590. That court found that because, among 
other reasons, Transcorn "provides its customers with enhanced capabilities" and "changes the 
content of every call that passes through it", the company's services are different from IP-in­
the-middle traffic. Id 

6 The TDS Parties do not deny that Transcom' s service offers "a capability for generating, acquiring, storing, 
transforming, processing, retrieving, utilizing, or making available information" under § 153(20). They apparently 
rely on the exception for "any use of any such capability for the management, control, or operation of a 
telecommunications system or the management of a telecommunications service." That same exception was 
argued against Transcom in the prior hearings, and the court ruled that the exception did not apply to Transcom's 
service. 
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The TDS Parties deny Transcom's status as an ESP and falsely accuse it of providing 
IP-in-the-Middle services as a pretext for imposing exchange access charges on exempt traffic. 
They claim that Transcom is merely "re-originating" traffic and that the "true" end points for 
its calls are elsewhere on the PSTN. In making this argument, the TDS Parties are advancing 
the exact position that the D.C. Circuit rejected in Bell Atl. Tel. Cos. v. FCC, 206 F.3d 1 (D.C. 
Cir. 2000). In that case, the D.C. District Court held it did not matter that a call to an ISP is 
instantaneously followed by the origination of a further communication that will then "continue 
to the ultimate destination" elsewhere. The Court held that "the mere fact that the ISP 
originates further telecommunications does not imply that the original telecommunication does 
not 'terminate' at the ISP." The traffic here "terminates" with Transcom, and then Transcom 
"originates" a further communication. The call from the PSTN is immune from access charges 
and the call to the PSTN is also immune.7 This is simply the direct product of Congress' choice 
to codify the ESP Exemption. 

3. The Commission should support and protect the ESP Exemption. 

The Act provides that an ESPIISP is "simply a communications-intensive business end 
user" that is allowed to purchase telephone exchange service and cannot be compelled to 
directly or indirectly pay exchange access. This is so even though the ESPIISP may receive 
calls that started on other networks and then "originate further communications" that go on to 
other networks. The Act says that ESPIISP status is preserved even when "upon receiving a 
call" the ESP/ISP proceeds to "originate further communications."s Congress has decided this 
issue, and the Commission cannot change this result by rule. 

Transcom changes the content, and often changes the form of every communication 
that traverses its enhanced/information services network. Transcom has never held out as a 
carrier and cannot be compelled to do so. Transcom does not provide any telecommunications 
service and even more important does not provide telephone toll. Transcom has every right to 
purchase telephone exchange service from a vendor. When an incumbent terminates a call the 
mandatory intercarrier compensation regime is reciprocal compensation, not exchange access. 

The incumbents do not like this result, and misrepresented the facts to the FCC in an 
attempt to obtain their desired result. The Commission should not - and cannot - blithely 
accept their side. The FCC must recognize that this particular policy decision has already been 
decided, and it cannot be changed unless and until Congress amends the statute. 

Transcom is not a "carrier divert[ing] wireline traffic to wireless networks to avoid 
paying intercarrier compensation charges." Transcom is an ESP purchasing telephone 
exchange service in an MTA and using telephone exchange service to "originate and terminate 

7 The incumbents incessantly assert that the ESP Exemption applies "only" for calls "from" an ESP customer ''to'' 
the ESP. This is flatly untrue. ESP, "may use incumbent LEC facilities to originate and tenninate interstate 
calls!.]" See NPRM, In the Matter of Access Charge Reform, II FCC Rcd21354, 21478 (FCC 1996). 

• Bell Atlantic, supra, 206 F.3d at 5-9. 
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interstate calls[.]" Iranscom's telephone exchange service provider is responsible for and will 
pay the incumbents the "appropriate intercarrier compensation" - reciprocal compensation -
for the call, under an interconnection agreement that adheres to the standards in the Act. 

The Commission certainly has extraordinary discretion, and incredible powers. These 
powers were delegated by Congress along with a charge to encourage innovation, to prevent 
abuses of market power and to benefit consumers. Congress, however, did not give the 
Commission the power to use its rulemaking powers to actively inhibit innovation or erect 
barriers to competition. Nor did Congress give the power to expand the traffic types that could 
be required to pay subsidies. 

The Chairman's speech of October 6, 2011, lauded the contributions of Steve Jobs. 
Steve Jobs took on IBM. He used MS-DOS but then rejected it in favor of superior code. He 
came up with compelling products that disrupted established business models for computing 
and then content distribution (in Act terms "dissemination" of "information" and "content"). 
No small amount of the user information and desired content ultimately went over legacy 
PSTN networks; these communications were not subject to access charges because of 
Congress' codification of the ESP Exemption. He ultimately saw to it that Apple devices could 
also run Skype or GoogleVoice. These two enhanced/information applications rely on 
''wireline'' numbers, yet today they predominately run on ''wireless'' devices. Iranscom 
processes both Skype and GoogleVoice traffic and then uses telephone exchange service 
procured from a CMRS provider to arrange for termination of Skype and Google Voice traffic. 
Ihe IDS Parties mischaracterize this as "carriers" "divert[ing] wireline traffic to wireless 
networks to avoid paying intercarrier compensation." Apparently, the IDS Parties and other 
network providers want rule changes that would guarantee that the next Steve Jobs and other 
innovators cannot succeed.9 

Fortunately, we have a statute, and the Act does not permit imposition of exchange 
access on ESPs. No amount of misrepresentation by the IDS Parties can change the plain 
language of that statute. Nor can this country afford for the FCC to accept such false 

• For previous examples ofILECs opposing new technologies for disrupting their legacy business models, see 

WC Docket No. 07-135. AT&T Letter to Sharon Gillett, Establishing Just and Reasonable Rates for Local 
Exchange Ca"iers, available at http://fjallfoss.fcc.gov/ecfs/documentlview.action?id~7020039524 page 2 
characterizing GoogleVoice as "IP-in-the-Middle" service and in violation of the FCC's blocking rules; WC 
Docket 06-122, Notice of Ex Parte of AT&T, In the Matter of Universal Service Reform Methodology, 
available at http://fjallfoss.fcc.gov/ecfsldocumentlview.action?id~70l99l6574 page 2 describing new 
technologies, such as Skype and Google Voice, as causing TDM-based voice revenues to "plummet" and 
leading to an "erosion" of universal service support; and RM-1l361, Opposition of CTIA- the (ILEC­
controlled) Wireless Association, In the Matter of Skype Communications S.A.RL. Petition to Confirm A 
Consumer's Right to Use Internet Communications Software and Attach Devices to Wireless Networks, 
available at http://fiallfoss.fcc.gov/ecfs/documentlview.action?id~65l9529476 page 7 calling Skype a "free 
rider" even though users are subscribing to and paying for the bandwidth they consume to use bigher layer 
applications. The TDS Parties conveniently forget to admit that much of Transcom's traffic comes from Skype 
and Google, neither of which are carriers and both of which are ESPs. 
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communications on face value without investigation. We need the FCC to encourage 
competition, not help the incumbents destroy it. 

SHT/vwk 
Attachments 
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427 B.R. 585 
(Cite II: 4Z7 B.R. 585) 

c 
United States Bankruptcy Court, 

N.D. Texas, 
Dallas Division. 

In re TRANSCOM ENHANCED SERVICES, LLC, 
Debtor. 

No. 05-3 I 929-HDH-I 1. 
April 29, 2005. 

BackgrouDd: Bankrupt telccommuniCations provider 
that had filed for Chapter II relief moved for leave to 
assume master agreement between itself II11d tele­
phone company. 

HoldIngs: The Bankruptcy Court; Harlin D. Hale, J., 
held that: 
ill bankruptcy court had jutisdiction, in connection 
with motion by bankrupt te.l~communicatiobS pr0-
vider to assume maSter agreement" between itself and 
telephone company, 10 dccide whether Chapter II 
ilebtor qualified as enhanced service provider (ESP), 
so as to be e"empt from payment of certain access 
charges,8lId ru debtor lit souarely ..-ithlll definition of ~egb.nced 
service provider" and Will exempt from Davment of 
access cbaraes. as reouired rodt to comply with terms 
ofmasl"r agreemegt that it was moyjng to wume. II11d 
as required for court to approve thjs motion as proper 
exercise of business judgment. 

So ordered. 

WestHeadnot~ 

ill Bankruptcy 51 €=:>z04U 

II Bankruptcy 
lli In General 

5 J[(C) Jurisdiction 
5 lla048 Actions or Pl'O<:eedings by Trustee 

or Debtor 
Slla048.2 k. Core or related proceed­

ings. Most Cited eases 

NOTE: this opinion _1 __ 1ed 
on groun"" or moolnHoo. 
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Bankruptcy court had jurisdiction, in connection 
with motion by bankrupt telecommunicallons pro­
vider to wumc master agreement between Itself and 
telephone company, to decide- whether Chapter II 
debtor qualified os enhanced service provider (ESP), 
so as 10 be exempt from paymenl of certain access 
charges, when: debtor's status os ESP bore directly 
upon whether it could satisty terms of master agree­
ment and wbether its decision to assume this agree­
ment W8S proper exercise of its business judgment; 
forum selection clause in master agreement, while it 
might have valldity in other contexts and require that 
any litigation over debtor's status os ESP take place in 
New York, did net deprive court of jurisdiction to 
decide issue bearing dirtcUy on propriety of allowing 
debtor to assume Master agreement. II U,S.C.A. § 

365. 

ill Bankruptcy 51 €=:>3111 

51 Bankruptcy 
~ Administration 

SIIXfC) Debtor's Contracts and Leeses 
51k3110 Grounds fur and Objections 10 

Assumption, Rejection, or Assignment 
51k3111 k.. ~Business judgmenr'lest in 

&eneral. Most eil!!! Casts 

III deciding whether to grant debtor's motion to 
WIIMC "executory contract, bankruptcy court musl 
ascertalll whether or not debtor is exercising proper 
businessjudgntent. II U.S.C,A. &"365, 

W Baakruptcy 51 <€=3111 

II Bankruptcy 
~ Administration 

S\lXtc) Debtor's Contracts and looses 
SIk31l0 Grounds fer and Objections to 

Assumption, Rejection, or Assignment 
S 1k3111 k. "Business judgment" test in 

general. Most Cited c ..... 

Telecommunications 372 <€=866 

m Telecommunic:ations 

C 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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312m Telephones 
312I1lCFl Telephone Service 

372k8S4 Campetition, Agreements and 
Connections Between Companies 

372k866 Ie. PrIcing, rates and ICIlCSS 
charges. Most Cited Cases 

Bankrupt telecommunications provider whose 
conummlcations system resulted in non-trivial 
changes to user_supplied infonnation fur every 
coDUDunic8lion processed fit squarely within delin!­
'!ion of "enhanced service provider" and was exempt 
from payment of access charges, as required fOf it to 
comply with lenns of master agreemont thai it was 
moving to assume, and as required for llOurt to ap­
prove this motion all proper exercise of busin'!ss 
judgment. II U.S.CoA. § 365; Communications Act of 
1934, § 3 (43, 46), 47 U.S.C.A. § 153(43, 46); 47 
C.F,R. § 64.702(a). §U. 

*585 MEMORANDUM OPINION 
HARLIN D. HALE, Bankruptcy Judge. 

On April 14, 200S, this Court considered Trans­
com Enhanced Services, LLC's (the "Debtor'S") Mo­
npn To Assume AT&; T *586 Master Agreement MA 
Reference No. 120783 Pursuant To J J U.S.C. § 365 
("Motion").nu At the hearing, the Debtor, AT &; T, 
and Sout/twestem Bell Telephone, L.P .. et al ("SBC 
Telcos") appeared, offered evidence, and argued. 
These parties also submitted poSt-hearing briefs and 
proposed findiilgs of tact and conclusions of law 
supporting their positions. This memorandum opinion 
c:onstitutes the Court's findings of tact and eonclusions 
of law pursuant to Federa! Rules of BankruptCy Pr0-
cedure 7052 and~. The Court has jurisdiction tlver 
this matter pursuant to 28 U.S.C. §§ ! 334 and I S I, and 
the Standing order of reference' in this district. This. 
matter is a core proceeding, pursuant to 28 U.S.C, § 
J S7Cb)(2XA) &; (0). 

fliL. Debtor's Exhibit J, admitted during the 
hearing, is a true" correct and complete coPY 
of the Master Agreement between Debtor 
and AT&T. 

I. Background PadS 
This case was col1llllimced by the fi1ing or a 

voluntary Bankruptcy Petition for relief under Chapter 
.!I of the BankruptCy Code on February 18, 200S. The 
Debtor is a wholesale provider of transmission ser­
vices providing its customers an Internet Protoeol 

Page 2 

("IP") based network to transmit long-distance calls 
fur its customers, mtlSt of which are long-distance 
carriers ohoice and data. 

In 2002, a company called, DataVoN, Inc. in­
vested in technology from Vemz Networks designed 
to modiijr the aural signal of telephone calls and 
theteby JtUlke av.ilable a wide variety of potential new 
services to COllSlllllers in the area of VolP. The FCC 
had long supported such new technologies, and the 
opportunity to change the form and content of the 
telephone callt made it possible for DataVoN to take 
advanlllge of the FCC's exemption provided for En­
hanced Service Providers ("ESP's"), significantly 
reducing DablVoN's cost of telecommunications ser­
vice. 

On September 20, 2002. DataVoN and its affili­
ated companies filed for prOtCCtion under Chapter 11 
of the Bankruptcy Code in the United States Bank­
ruptCy Coul'! for the Northern District tlfT.xas. before 
Jud~ Steven A. Felsentha1. Southwestern Bell was a 
claimant in the DataVoN bankruptcy case. On May 
19, 2003. the Debtor was fonned for purposes of ac­
quiring the operating assets of DataVoN. The Debtor 
was the winning bidder for the assets of Data VoN and 
on May 28, 2003, the bankruptcy court approved the 
sale ofsubstanlially all oflhe assels ofDataVoN to the 
Debtor. Included in the order approving the sale, were 
findings by Judge Felsenthal that DataVoN provided 
"enhanced information services"; 

On July II, 2003,AT & Tand the Debtor entered 
into the AT &; T Master Agreement MA Reference 
No. 120783 (the ''Master Agreoment"). In an adden­
dUm to the'Master Agreement, executed on the same 
date, the Debtor states that it is an "enhanced infor­
mation services" provider, providing data communi­
catious service, over private IP networks (VolP). such 
VolP services are exempt from the access charges 
applil:8ble to Circuit switched inlerexchange cslls, and 
such services W<II1Id be proVided over end user local 
services (such as the SBC TeIcos). 

AT&; T is both a local-exchange carrier and a 
long-distance carrier of voice and data. The SSC 
Telcos are local exchange carriers that both originate 
and tern\1nate kmg distance voice cal1s for carriers that 
do not haw their own direct, "last mile" connections 
to end users. For this sesvice" SBC Tclcos Ilharge an 
ICIle&S charge. Enhanced service providers ("ESP'sn) 

C 20 II 11lomson Reuters. No Claim to Orig. US Gov. Works. 
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are exempt /i"Qm paying these access charges, and the 
SBC Telcos had been in litigation *587 with DataVoN 
during its bani<n!ptcy, and bas l"ClIlenlly been in litiga­
tion with the Debtor, AT & T and others over whether 
certain services they provide are entitled to this ex­
emption 10 access charges. 

On April 21, 2004, the FCC released an order in a 
declaralory proceeding between AT &T and SBC (the 
"AT & T Order~) that found that a certain type of 
telephone service provided by At & t using IP 
technology was not an enhanced service and was 
therefore not exempt from the payment of access 
charges. Based on the AT & T Order, before the in­
stant bsnkruptcy case was filed. AT & T sU5]lCnded 
Debtor's servioes under the MfIS.ter Agreement on the 
grounds that the Debtor was in default under the 
Master Agreement Importantly, the alleged defllult of 
the Debtor is not a payment defllult, bllt rather pur­
suant to Section 3.2 of the Master Agreement, which, 
according to AT & T, gives.AT & T the rigbtto im­
mediately terminate any service that AT & T has 
reason to believe is being used in violation of 11Iws Or 
regulatiOOi. 

AT & T asserts that the ~ices that the Debtor 
provides over its IP network are substantially the same 
as were being provided by AT & T, and therefore, the 
Debtor is also ilot exempt from paying tbese access 
charges. At the point tbatthe bankruptcy case was 
filed, service had been suspended by AT & T pending 
a determination that the Debtor is an ESP, but AT & T 
bad nol yet assessed the access cbarges that it asserts 
are owed by the Debtor. 

IL Issues 
The issues before the Court are: 

(I) Whether the Debtor has met the requiremenb of 
~ in order to assume the Master Agreement; and 

(2) Whether the Debtor is an enhanced service pr0-
vider ("ESP',), and is thus exempt from the payment 
of eertain access charges in compliance with the 
Master Agreementllil 

fNb AT & T has stated in its Objection to 
the Motion that since it does not object to the 
Debtor's assumption of the Master Agree­
ment provided the amount of the cure pay­
ment can be worked out, the Court need not 
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reach the issue of whether the Debtor is an 
ESP. However, this argument appeiIllI dis­
ingenuous to the Court. AT & T argues that 
the entjre argument over cure amounts is a 
difference of about $28,000.00 that AT & T 
is willing to forgo for now. However, AT & 
T later states in its objection (and argued at 
the hearing): 

"To be sure, this is not the total which ul­
timately Transcom may owe. It is also 
possible that •.• Transeom will owe addi­
tional amounts if it is determined that it 
should bave been paying access charges. 
But at this point, AT & T has not billed for 
the access charges, so under the terms of 
the Addendum, they are not currently 
due .•.. AT & T is not requiring Transoom 
to provide adequate assurance· of its ability 
to pay those charges sbould they be as­
sessed, but will rely on the fact that 
post-assumption, these charges wiU be 
administrative claims .•.. Although Trans­
com's failure to pay _ l1hIIrges with 
respect to prepetitlon traffic was a breach, 
the Addendum require$, aa a matter of 
contract, that those pre-petition charges be 
paid when bllled. This contractual provi­
sion will be binding on TraDSCom 
post-assumption, and accordingly, ia not 
the.subject ofa damage award now." 

AT & T Objection p. 3-4. As will be dis­
cussed below~ in evaluating the Debtor's 
business judgmelll in approving its as­
sumption Motion, the Court must deter­
mine whether or not its approval oflbe 
Motion will result in It potentially large 
administrative OXJIense to be bome by the 
estate. 

AT & T BrgIoICS against the Court's juris­
diction to determine this question as part of 
an assumption motion. However, the Court 
wondelll if AT & t will make the _0 
argument with regard to its 
post-assumption administrative cl.~ it 
plans on asset'tIng for past and future ac­
cess charges that it states it will I1)ly on for 
payment instead of asking for them to be 
included as cure payments under the pre-
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sent Motion. 

·588 m. Analysis 
Under § 36Slb)(J). a debtor-in-possession that 

has previously defaulted on an executory contract fI!1 
may not assume thatconttact unless it: (A) cures, or 
provides adequate assurance that it will promptly cure, 
the default; (B) compensates the non-dcbtor party for 
any actual pecuniary loss resulting from the default; 
and (C) provides adequate assuranccof future per­
formance under such contract. See 11 U.S.C. § 
36SCb)(Il. 

~ The parties agree that the Master 
Agreement is an executory COlltract 

In its objection, briefing and arguments made at 
the hearing, AT & T does not object to the Debtor's 
assumption of the Master Agreement. provided the 
Debtor pt!ys the cure amount, as determined by the 
Court. It docs not expect the Debtor to cure any 
non-monetary. defaults, intluding payment or proof of 
the ability to pay llie access cbarges tbat bave been 
incumd, as alleged by the SBC Telcos, as a prereq­
uisite to assumption. See In re BqnkYest CqpIla/ 
Corp., 360 F.ld 291. 30G-3D! Os! CIr.2004l, elN'l. 
denied, 542 U.S. 919, 124 S.Ct. 2874, 159 L.E!I.2d 
776 (2004) ("Congress meant § 365lbX2XQl to ex­
cuse debtors from the obligation to cure nonmonetary 
defaults as a condition of assumption."). 

Only tbe Debtor offered evidence of the cure 
amounts due .t the bemng totaling. $103,262.55. 
Therefore, based on this rec.orc!, thc current outstand­
ing balllDee due from Debtor to AT & T is 
$103,262.55 (the "Cure Amount"). Thus, upon pay­
ment of the. Cure Amount Debtor's Motion sbould be 
approved by the Court, provided the Debtor can sbQW 

a<!equate assurance of future performance. 

I!lrn AT & T argues that this is wbere the Court's 
inquUy should cease. Since AT & T has suspended 
service under the Master Agreement, whetber or not 
the Debtor is an ESP, and thus exempt 'from payment 
of the disputed 'lCcess charges is Irrelevant, because no 
future charges will be incurred, access or otherwise. 
This Is because no service will be given by AT & T 
until the proper court makes a determination lIS to the 
Debtor's ESP ststuS. However, in ils argument, AT & 
T ignores the fact that part of the CQurt's necessary 
detem'lination in approving the Debtor's motion to 
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assume the Master Agreement is to ascertain whether 
or not the Debtor is exercising proper business jUdg­
ment. See In re LIII§bgg EnI",.. Inc" 304 F.3d 410, 
438 (Sth Cjr.2002): I" re RicJunond Leqsjng Co .. 762 
F.2d 1303, 1309 (Sth CIr.!98S). 

If by assuming !be Master Agreement the Debtor 
would be liable for Ibe luge pollmti!t! administrative 
claim, to which AT & T argues thilt it will be cnli­
tled,fIjj or if the Debtor cannot show that it can peT­
form under the Master Agreement, which states that 
the Debtor is an enhanced information services pro­
vider exempt from !,he access charges appliCllble to 
circuit switched interexcbange calls, and the Debtor 
would loose money going forward under the Master 
Agreement should it be determined that the Debtor is 
not lID ESP, then the Court should deny the Molion. 
On this record, the Debtor has establisbed that It 
cannot perfonn under the Master Agreement, and 
indeed =ot continue its day-to-day Oper&tionll or 
successfully reorganize, unless it qualifies as an En­
hanced Service Provider. 

FN4. See n.2 above. 

AT & T lind SBC Telcos argue that a forum se­
lection clause in the Master Agreement shouid be 
enforced lind that any determination as to whether the 
Debto~S89 is an ESP, and thus exempt from access 
eharges, must be tried irt New Yark. While this ar­
gument may have valldil)' in other contextS, the Court 
concludes that it has jurisdiction to decide this issue lIS 

it arises in the con~ of a motion to assume under § 
~. See In,e Mj,anI Com .. 378 FJd 511 518 CStit 
Clr.2004l (finding that district eourtmay authorize tlte 
rejeCtion of an Iiltecutory contrllct for the purchase Qf 
electricity as part of a bankruptcy teCirganizatiQn and 
that the Federal Energy Regulatory Commission did 
not have exclusive jurisdiction in tltis context); see. 
also, Ins. Co. o(N. Am. y. NOC SIIl!etMltl Tn!rl Ii 
Asbptos Claims Mf!!lt. Cw. (In,., Nat~ QvDsIU!! 
Co.). 118 F.3d IQS6lSth Cjr'!9971 (BlmkruptcyCourt 
possessed discretion to refuse to enforce an otherwise 
applicable arbitration provisiQn where enforcement 
would conflict with the purpose or provisions of the 
Bimkruptcy Code). 

III,e Orion. which is beavily relied upon by AT 
& T, is inapplicable in this proceeding. Suln re Orlqn 
Plctww Com .. 4 F.3d 1095 (2d C!r.I993). On ils face, 
Qri!m i. distingulsbable from this ~ in that In 
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Orion, the debtor sought damages in an adVer5111Y 
proceeding. at the same time it was seeking to assume 
the contract in question under Sectjoo 365. The 
bankruptcy court decided the Debtor's request for 
~ as a part of ti)c assumption proceedings 
awarding the Debtor substantial damages. Here. the 
Debtor is not seeking a recovery from AT &. T under 
the contract which would augment the estate. Rather 
the Debtor is only seeking to assume the contract 
within the parameters of Section 365. Similar iSsues to 
the one before this Court have been advanced by an­
other bankruptcy court in this district. 

The court in In re Lorax Corp.. 301 B.R, 561) 
CBankr.N.O.Tex.20Q41, succinctly pointed out that a 
broad reading of the Orion opinion t1UIS counter to the 
statutory scheme designed by Congreas. Lo'/l%, 307 
B,R. at 566 n. 13. The ~ court noted that Q!:k!!!. 
should not be read to limit a bankruptcy court'.s au­
thority to decide a disputed contract iasue as plITt of 
hearing an assumption motion.l!!,. To hold otherwise 
would seve.ely limit a bankruptcy court's inherent 
equitable power to oversee the debtor's attempt at 
reorgani23tion and would diflUse the bankruptcy 
court's power among a number of courts. The Loras 
court found such a result to be .at odds with the Su­
preme Court's command that J'eQl"glIIlizatlon proceed 
efficiently and expeditiously. It!. at 567 (citing United 
SIl'J. Au'nofTex, Y. Timbers.oflfIWoodForwAs3lIcs. 
Ud:, 484 U,S. 365, 376,108 S,C!. 626. 98 L.Ed,2d 740 
(1988». This Court agrees. The determination of tho 
Debtors statiJs as an ESP is an important part of the 
assumption motion. 

Since the Second Circuit's 1993 ~ opinion, 
the Second Circuit bas furtber distinguished non-core 
and core jurisdiction proceedings InvolVing 'COntract 
disputes. In particular, if a contract dispute woliid have 
a "much more direct'impact on the core administrative: 
functions of the bankruptcy court" versus a dispute 
that would merely involve "augmentation of the es­
tate," it is a core procQeding.ln re Unitet!Slates Lines, 
Inc .. InF.3d 631, 638 <2d Clr.1999) (aU9Wing tho 
bankruptcy court to resolve disputes over major in­
surance policies, and recognizing that the dcbtol's 
indemnity contracts could be the most important asset 
of the estate). Accordingly. the Second Circult would 
reacb the same conclusioo of core jurisdiction bere 
since the dispute addressed by the Motion "directly 
atrect[sj" the bankruptcy court's "core administrative 
function." United SIDles Lines, at 639 (citations 
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omitted). 

Determination, for purposes of the motion to as­
sume, of whether the Debtor *590 qualifies as an ESP 
and is exempt fi'om paying access charges (the "ESP 
Issue") ~ the CoUJ1 to examine and take inio 
accollllt certain definitions, under the Telecommuni­
cations Act of 1996 (the "Telecom Act"), and certain 
regulations and rulillg$ of the Federal Communic:a­
tions Commission (,'FCC"). Nooe of the parties have 
demonstrated, howevlII', that this is a matter of first 
impreaslon or thllt any conflict exists between the 
Bankruptcy Code and non-Code cases. Thus, the 
Cow1 may decide the ESP issues fOl purp~ of the 
motion to assume. 

ill Several witnesses testified on the issues before 
the Co\Dt Mr. Birdwell and the other representatives 
of the Debtor were c:n:dible In their testimony ab\)1II 
the Debtor's business operations and services, I!!1 
record establishes by a preponde[!Dc;e of tbe pi .. 
dense tha! the sery!ee provided by Debtor is dis­
tingulahable from AT ... Ts specific service in a 
number of m!lterlal Ways. includlag. but not lim­
ited to. the following: 

(a) Debtor Is DOt an internebange 
Oong-c!!staDee) carrier. 

(b) Debtor does Dot hold itself out as a 
IODg-dlstance earrler. 

Cel Debtor has no retaillona-distllnee customers. 

Cd) The etJitieades of Debtor', network result In 
mluced rates Cor it. cPltomen. 

(')Debto .... mtem proVides ill custom!" with 
enhaDced capabiHtlef, 

m DebtOr" rutem ebanaes the coplen! of evert 
",,0 that paues through It. 

On Its rag. the AT" T Order Is limited to AT 
" T aDd its '"FlQe servlSg. This Court holds. 
therefore. that the AT &. T Order does Dot eoptrol 
the detmn1patJon of·th, Esp Issue Ia thls'gse. 

The term "enhanced service" is defined at 47 CPR 
§ 67.702(a) as follows: 
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For the purpose of this subpart, the term enhanced 
service sball refer to services, offered over common 
carrier transmission tilcilities used in interstate 
communicatioils, which employ computer pro­
cessing applications that act on the fonnat, content, 
code, protocol or similar aspects of the subscriber's 
transinitte.d infonnation; provide the subscn'ber ad­
ditional, dlffcl'4!nt, or restructured information; or 
involve sub$c;riber interaction with stored infor­
mation. Enhanced services are not regulated under 
title II of the Act. 

The term "information service" is defmed at 47 
USC § I S3C20} as follows: 

The term "information service"·means the otrering 
of a capability for generating, acquiring, storing, 
lI'ans!brming, processing, retrieving, utilizing, or 
making available infonnation via telecommunica­
tions, and inc:ludes electronic publishing. but does 
not include any use of any such capability for the 
management, control, or operation of a telecom­
munications system or the management of a tele­
communications service. 

Dr. Bernard Ku, who testified for SBC was a 
knowledgeable and impressive witness. However, 
during eros. eXamination, he at\fCed that he was not 
tilmiliar WJ'tIi the legal definition for enhanced service. 

The definitions of "enhanced service" and ''\n­
formalion service" differ slightly, to the point that all 
enhanced services arc information services, but not all 
information services are also enhanced services. See 
First Report And OnIer, In the Matler,,(fmpJ,mentq­
I/on of Ike Non-Accounting Safeguards or Sections 
271 and 272 oOke Communications Act of 1934, as 
amended,lI FCC Red 21905 0996} 111,103. 

The Telecom Act defines the terms "telllcQmmu­
nieations" and "telecommunicatlons*591 service" in 
47 USC § 153(43) and ~ respectively, as follows: 

The term "telecommunications" means the trans­
mission, between or among points specified by the 
user, of information of the user's choosing, wilkolll 
cFuUrge In the lorm 01 COnIent of the infonnation as 
sent and received. (emphasis added). 

The term ''telecommuni~atiollS servi~c" means the 

offering of leiecom"nmicaJions for a fcc directly to 
the public, or to sucb class of II$er5 as to be etree­
tivel)' available direetly to the public, regardless of 
the tBt:llit!es used. (emphasis added). 

These definitions make clear that a service that 
routinely changes either Ibe form or the content ofthe 
transmission would fall oul$ide of the definition of 
''telecommunicatiollS'' and thQTefore would n!)t con­
slitute a "telecommunications service." 

Whether a service pays access charges or end user 
charges Is determined by 47 C.F,R. § 69.5, which 
slIItes in. relevant' part as foUows: 

<a) End user charges shall be computed and assessed 
upon end l18ers ... as defined in this subpart. and as 
provided in subpart B of this part. (b) Carrier's car­
rier cbarges [i.e., access charges] shall be computed 
and assessed upon all interexehaoge carriers that use 
local exchange switching facilitiesfi)~ the provision 
01 intB~state or lorelgn re/ecolfllllunlClltlOnil ser­
Vices, (emphasis added). 

As such,. only telecommunications services pay 
access charges. The clear reading of the above provi­
sions leads to the conclusion that a service thai rou­
tinely· changes either the form or the content rif the 
telephone call is an enhanced service and an infor­
mation service, not a telCcQmmunieationnervice, and 
therefore is required to pay end user charges, nDt ac­
cess charges. 

Based on the evidence and testimony Pre­
sented at the h"rlng. the Court finds. for purposes 
of the § 365 motion before I!. that tbe Debtor's 
sy,tem fits squarely wltltln the def!nltloDl of "en­
hanced ieryiee" aDd "Information ,,",ice." as 
defined .boy!. Moreover. the Court finds tbat 
Debtor's mtem falls outside of the deftnitioD of 
"telecommunications ,erylee" because Debtor's 
system routigeIy makes llOD-triyl" Waf:! to VI .. 

eMUPpUed Information leog"'" during the en­
tiretY of everY eemmuDlr!t!op Sud! m'tlKes f.1I 
outside tbe segpe of the opentlop of tradltiona. 
teleenmmugieatlogs networks.. and are not neees--
18", ror the ordinary managempt. control or OR: 
eration of • telecommun'ptloPl mtem or the 
management or , te!ecommaalcatiODl serylee. AI 
lum. Debtor's lervig Is not • "te!eeommunlca­
tions Brvieeft sub'.' to aNT'! aar,.. but rathtl" 
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bl!!iness, 

Because the Court has detennined that the Debt. 
or's service is an "enhanced service" not subject to the 
payment of acces.s charges, the Debtor has me) Its 
burden of demonstrating adequate assurance of future 
performance under the Master Agreement. The Debtor 
bas demonstrated that it is within Deblor's reQonable 
business judgment to asSUIll1l the Master Agreement 

Regardless of the ability of the Debtor to assume 
this agreement, the Court cannot go further in its rul­
ing, as the Debtor haS requested to order AT&: T to 
resume *592 providing service to the Debtor under the 
Master Agreement. The Ceurt haS reached the con· 
cll\Sions stated herein in the context of the ~ m0-
tion before it and on tbe record made at the hearing. 
An injunction against AT &: T would require an ad· 
verslil'y proceeding, a lawsuit. Both the Debtor and AT 
&: T are still bound by the exclusive jurisdiction pro­
vision in § 13.6 of the Muter Agreement, as found by 
the United States District Court for the Northern Dis. 
lrictofTexas, Hon. Terty R. Means. As Judge Means 
ruled, any suit broug/lt to enforce the provisions of the 
Master Agreement must be brought in New York. 

IV. Conclusion 
In conclusion, the Court finds that the provisions 

of 11 U,S,C. § 365 have !Jeen met In ibis case. Because 
the Ceurt finds that the Debtor's service is an enhanced 
service, not subject to payment of access, charges, it is 
therefore within Debtor's reasonable business judg­
ment to lISSume the Muter A!ifeell\1lOt with AT&: T. 

Only the Debtor offered evidence of the cure 
amounts at the hearing, Based on the record at the 
hearing, the curtent outstanding balance due from 
Debtor to AT &: T is $103,262.55. To assume the 
Master Agreement, the Debtor must pay this Cure 
Amount to AT &: Twitbin ten (10) days oftbe entry of 
the Court's order on this opinion. 

A separate order will be entered llOnSistent with 

this memol'q!ldum opinion. 

Bkrtcy.N.D.Tex.,200S. 
In re Transcom Enhallced Servic:es, LLC 
427 B.R. S8S 

END OF DOCUMENT 
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NORTHERN DISTRICT OF TEXAS 

ENTERED 
TAWANA. C.MAIlSHALt..CLER.K 

THE DATE Of I.NTRY IS 
ON THE couarSDOCKET 

The following constitutes the order of the Court. 

Signed May 16, 2006 
f=.b..,1;. .~ IJ~ U-L 

United States 8ankrup Judge 

INRE: 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DMSION 

TRANSCOM ENHANCED 
SERVICES, LLC, 

§ 
§ 
§ 
§ 
§ 
§ 

CASE NO. 0S-31929-HDH-ll 

CHAPTER 11 

CONFIRMATION HEARING: 
DEBTOR. MAY 16,2006@ 10:00 80m. 

ORDER CONFlRMING DEBTOR'S AND FIRST CAPITAL'S 
OlUGINALJOlNT PLAN OF REORGANIZATION AS MODIFIED 

Came on for consideration on May 16, 2006 the Original Ioint Plan of Reorganization 

Proposed by Transcom Enhanced Services, LLC (the "Debtor'') and First Capital Group of Texas 

m. L.P. ("First capital") filed on March 31, 2006 (the "Plan"). The Debtor and Fitst Capital are 

collectively referred to herein as the "Proponents." All capitalized terms not defined herein have 

the meaningll ascribed ~ them in the Plan. lust prior to the confirmation bearing, the Proponents 

filed their Modificationa to Plan which relate to the Objelltions to Confirmation filed by 

Carrollton-Farmers Branch, Dallas COWIty; Tarrant County and Arlington ISO, as well as the 
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comments of the United States Trustee and the Objection to Cure Amount in Plan filed by 

Riverrock Systems, Ltd. ("Riverr()ck"). The modifications comport with Bankruptcy Code 1127. 

In addition to the above objections, Broadwing Communications LLC ("Broadwing'') and 

Broadwing Comm\lIlications Corporation ("BCC',) (cOllectively "Broadwing") filed its 

Objection to Final Approval of Disclosure S.tatement and Confirmation of Plan on May 11.2006. 

Similar to the objections of Riverrock and the taxing authorities, and based upon an agreement 

reached between the Debtor and Broadwing, Broadwing withdrew its objection and amended its 

ballots to accept the Plan at the conftrmation hearing. The Banknlptcy Court, having considered 

the Disclosure Statement, the Plan, the statements of counsel, the evidence presented or 

l>roffered, the pleadings, the record in this case, and being otherwise fully advised, makes the 

following findings of fact and conclusions of law: 

Finding of Fact 

1. On February 18,2005 (the "Petition Date"). the Debtor filed its vol\lIltary petition 

fur relief under chapter 11 of title 11 of the United States Code (the "Bankruptcy Code'') in the 

United States Banknlptcy Court for the Northern District of Texas! Dallas Division (the 

"Court"). Pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code, the Debtor is 

operating its business and managing its property as debtor in possesSion. 

2. The Debtor was formed in or around May of 2003 for the purpose of purchasing 

the assets of Data Von, Inc. Since then, the Debtor has continued to provide enhanced 

information services, including toll quality voice and data communications. utilizing converged, 

Internet Protocol (IP) services over privately managed private IP networks. The Delltor's 

information services include voice processing and arranged temlination util~ voice over 1P 

technology. 
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3. The Debtor's network is comprised of Veraz I-gate and Pro media gateways, a 

Vem control switch, miscellaneous servers, routem and equipment, and leased bandwidth. The 

network, wbich is completely scalable, is currently capable of processing approxilnately 600 

million minutes of uncompressed. wholesale IP phone calls per month. However, the number of 

minutes processed may be increased significantly with more efficient use of IP endpoints. The 

architecture of the network also provides a service creation environment for rapid deployment of 

new services via XML scripting capabilities and SIP interoperability. 

4. Currently, the Debtor is a wbolesaler of VolP processing and termination services 

to domestic long distance providers. (The Debtor is in the process of expanding its service 

offerings to include retail services and additional IP applications). The primlU'Y asset of the 

Debtor is a private, nationwide VolP network utilizing state-of-the-art media gateway and soft 

switch technology, connected by leased lines. Utilization of this network enables the Debtor to 

provide toll-quality voice services to its customers at significantly lower rates than comparable 

services provided by traditional carriers. In contested hearings held on or about April 14, 2005. 

the Debtor established that its In!siness activities meet the definitions of "enhanced service" (47 

C.F.R. § 67.702(a» and "information service;' (47 U.S.C. § 153{20», and that the services it 

provides fall outside of the definitions of ''telecomm1lilitations'' and ''telecommllDications 

service" (47 U.S.C. § 153(43) and (46). respectivelvl. and therefure. as this Court bas previously 

determined. Debtor's services are not subjcct to access charges. but rather Qualify as information 

services and enhanced services that must pay end user charges. 

5. On March 31, 2006, the Proponents filed their Original Plan of Reorganization 

(the "plan") and Disclosure Statement for Plan (the "Disclosure Statement"). On April 3, 2006, 

the Proponents filed their Joint Motion for Conditionlll Approval of Disclosure Statement (the 



"Motion for Conditional Approval"). On April 12, 2006, and over the objeclio1l$ of Broadwing 

and EDS Information Services, L.L.c. ("EDlS',), the Court entered its order granting the Motion 

for Conditional Approval and co,nditionally approving the Disclosure Statement (the 

"Conditional Approval Order"). Under the Conditional Approval Order, a rmal bearing to 

consider approval of the Discloswe Statement was combined with the confirmation hearing of 

the Plan, which hearings were set for May 16,2006 at 10:00 a.m. (the "Combined Hearing"). 

Thereafter, and in accordance with the Conditional Approval Order, the Disclosure Statement 

was supplemented to address the concerns raised in the objections of both Broadwing and EOIS, 

the Plan and Disclosure Statement was distributed to creditors, interest-holders, and other 

parties-in-interest 

6. On or about April 10, 2006 and May 1 S, 2006, the Proponents filed non-material 

Modifications to the Plan pursuant to Bankruptcy Code § 1127 (''Plan Modifications''). 

7. The objections filed by Dallas County, Tarrant County, Carrollton-Farmers 

Branch ISO, Arlington lSD, R,iverrock and Broadwing hav.e been withdrawn. 

8. The Proponents have provided appropriate, due and adequate notice of the 

Combined Hearing, the Disclosure Statement and Plan Supplements and the Plan ModifICations, 

and such notice is in compliance with Bankruptcy Code § 1127 and Bankruptcy Rules 2002, 

3019,6006 and 9014. Without limiting the foregoing, as evidenced by certificates of service 

related thereto on file with the Court, and based upon statements of counsel, the Proponents have 

complied with the notice and solicitation procedures set forth in the April 12, 2006 Conditional 

Approval Order. No further notice of the May 16, 2006 l):lJ;nbined Hearing, the Plan, the 

Disclosure Statement or the Plan Modifications is necessary or reqUired. 
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9. Class I, consisting of the Pre-Petition Secured Claim on First Capita\, is Impaired 

under the Plan and bas accepted the Plan in accordance with Bankruptcy Code §§ 1 I 26(c) and 

(d). 

10. Class 2, consisting of the Post-Petition Secured Claim on First Capital, is 

Impaired under the Plan and bas accepted the Plan in accordance with Bankruptcy Code §§ 

1 I 26(c) and (d). 

11. Class 3, consisting· of the Secured Claim on Redwing Equipment Partners Limited 

as suecessor-in-interest to Veraz Networlcs, Inc. ("Redwing"), Is Impaired UDder the Plan and bas 

accepted the Plan in accordance with Bankruptcy Code §§ 1 I 26(c) and (d). 

12. Class 4, consisting of the Secured Tax Claims, is Impaired under the Plan and bas 

accepted .the Plan in accordance with Bankruproy Code §§ 1126(c) and (d). 

13. Class S, consisting of General Unsecured Claims, is Impaired UDder the Plan and 

has accepted the Plan in accordance with Bankruptcy Code §§ 1 I 26(c) and (d). 

14. Classes 6 and 7 of the Plan sball receive nothing under the Plan, and are deemed 

to reject the Plan. 

IS. Confll'lllation of the Plan is in the best interest of the Debtor, the Debtor's Estate, 

the Creditors of the Estate and other parties in interest. 

16. The Court finds that the Debtor has articulated good and sufficient business 

reasons justifying the assumption of the executory contracts and unexpired leases specifically 

identified in Article X of the Plan, including the Debtor's. Customer Contracts under Plan Section 

10.01 and Vendor Agreements under Plan Section 10.02 and specifically Iis.ted on Exhibit I-B of 

the Plan. No cure payments are owed with respect to the Debtor's Customer Contracts; and the 

only cure payments owed with respect to the Vendor Ajp-eements are specifically identified in 
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Exhibit I-B ofthe Plan. No other meamges are owed with respect to the Veodor Agreements. 

Unless otherwise provided in the Plan Modifications, the proposed cure amoQn1:s set forth in 

Section 10.02 satisfies, in all respects, Bankruptcy Code § 365. Furthennore, the Court finds that 

the Debtor haa articulated good and sufficieot business' reasons justifying the rejection of all 

other executory contracts and unexpired leases of the Oebtor. 

17. The Proponents have solicited the Plan in good faith and in compliance with the 

applicable provisions of the Bankruptcy Code. 

Conclusious of Law 

18. The Court has jurisdiction over this Chapter 11 Case and of the property of the 

Debtor and its Estate under 28 U.S.C. §§ 157 and \334. 

19. This is a core proceeding pursuant to 28 U.S.C. § IS7(b)(2}(L}. 

20. Good and sufficieot notice of the Disclosure Statemeot, the Plan, solicitation 

thereof, the May 16, 2006 Combined Hearing and the Plan Modifications have beeo given in 

accordance with the requiremeots of the Bankruptcy Code,the Bankruptcy Rules, the Local 

Bankruptcy Rules for the Northern District of Texas and the April 12, 2006 Conditional 

Approval Order. The Plan Modifications that were filed with the Bankruptcy Court are non­

material and do not require additional disclosure or re-solicitation of Plan acceptances IIIldlor 

rejections. 

21. Adequate IIIld sufficient notice of the Plan Modifications has been provided to the 

appropriate parties which have agreed to the modificatious. Pursuant to Bankruptcy Rule 3019, 

the Bankruptcy Court finds that the Plan Modifications do Dot adversely change the treatmeot of 

the holder of any Claim under the Plan, who has iIOt accepted in writing the Plan Modifications. 
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All Creditors who have accepted the Plan without the Plan Modifications. are deemed to accept 

the Plan with the Plan Modifications. 

22. The Plan complies with all applicable requirements of Bankruptcy Code ~ § 1122 

and 1123. Furthermore, the Plan complies with the awlicable requirements of Bankruptcy Code 

§§ 1 I 29(a) and (b). including, bUt not limited to the following: 

a. the Plan complies with all applicable provisions. of the Bankruptcy Code; 

b. the Debtor and First Capital, as Proponents of the Plan, have complied 
with the applicable provisions of the Bankrupt!;)' Code; 

c. the Plan has been proposed in good faith and not by any means forbidden 
by law; 

d. any payment made or to be made by the Debtor for services or for costs 
and expenses in or·in connection with the case, has been approved by, or 
will be subject to the approval of. this Court as reasonable; 

e. the Plan does not contain any rate change by the Debtor which requires 
approval of a governmental or regulatoty entity; 

f.each holder of a Claim or Equity Security Interest in an Impaired Class 
has accepted the Plan or will receive or retain under the Plan on account of 
such Claim or Equity Security Interest property of a value as of the 
Effective Date that is no less than the amount that such holder would 
receive or retain if the Debtor were liquidated under Chapter 7 of the 
Bankruptcy Code as of the Effective Date; 

g. Classes I, 2, 3, 4 and S are Impaired under the Plan. and have accepted the 
Plan; 

h. the Plan does not unfairly discriminate against dissenting classes; 

i. the Plan is fair and equitable with respect to each class of claims or 
interests that is impaired, and has notactepted, the Plan; 

j. the Plan provides that holders of Claims specified in Bankruptcy Code §§ 
507(a)(1)-(6) receive Cash payments of value as of the Effective Date Qf 
the Plan equal to the Allowed Amount of such Claims;. 

k. at least one Class of Creditors thet is Impaired under the Plan, not 
including acceptances by Insiders, has accepted the Plan; 
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L confirmation of the Pian is not likely to be followed by liq1.lidation or the 
need. for fuxther financial reorganization by the Debtor; 

m. all fees payable under 28 U.S.C. § 1930, have been timely paid or the Plan 
pn;lVides for payment of all such fees; 

n. the Debtor is not obligated for the payment of retiree benefits as dermed in 
Bankruptcy Code § 1114. 

23. All requirements of Bankruptcy Code § 365 relating to the assumption, rejection, 

and/or assumption and assignment of executory contracts and unexpired leasea of the Debtor 

bilve been satisfied. The Debtor bas demonstrated adequate assurance of future performance 

with regard to the assumed executory contracts and unexpired leases of the Debtor. 

24. The Redwing Settlement Agreement attached as Exhibit I-A to the Plan is fuir 

and eqUitable, and approval of the Redwing Settlement Agreement is in the best interests of the 

Debtor and its Estate. 

25. All releases of claims and causes of action against non-debtor persons or entities 

that are embodied within Section 15.04 of the Plan are filir, equitable, I\Ild in the best interest of 

the Debtor and its Estate. 

26. The Proponents and their members. officers, directors. employees, agents and 

professionals wbo participated in the formulation, negotiation, solicitation, lipj>rovl\l, and 

confirmation of tbe Plan shall be deemed to have acted in good faith and in compliance with the 

applicable provisions of the Bankruptcy Code with respect thcrete and are entitled to the rights. 

benefits and protections of Bankruptcy Code §§ 1125(d) and (e). 

27. The Disclosure Statement contains "adequate information" as defined in II 

U.S.C. § 1125. All creditors, eq1.Iity interest holders and other parties in interest have received 

appropriate nOtice and an opportunity for a hearing of the Plan and the Disclosore Statement. 
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28. The Plan and Disclosure Statement have been transmitted to all creditors, equity 

interest holders and parties in interest. Notice and opportunity fur hearing have been given. 

29. The requirements of § 1129 (a) and (b) have been met. 

30. The Plan as proposed is feasible. 

31. All conclusions of Isw made or announced by the Court on the record in 

connection with the May 16, 2006 Combined Hearing are incorporated herein. 

32. All conclusions of law which are findings of fact shall be deemed to be findings 

of fact and vice versa. 

It is therefore, 

ORDERED that. the Disclosure Statement for Original Joint Plan of Reorganization filed 

by the Debtor and First Capital on March 31, 2006, is hereby APPROVED; it is further 

ORDERED that the Original Joint Plan of Reorganization filed by the Debtor and First 

Capital on March 31, 2006, as modified, is bereby CONFIRMED; it is further 

ORDERED that the Debtor and First Capital are authorized to execute any and all 

documents necessaI)' to effect and consummate the Plan; it is further 

ORDERED that pursuant to section 365(a) of the Bankruptcy Code and Bankruptcy Rule 

6006, the assumption of the Customer Contracts, as specifically defmed in Section 10.01 of the 

Plan, iii hereby approved; it is further 

ORDERED that pursuant to section 365(a) of the Bankruptcy Code and Bankruptcy Rule 

6006, the assumption of the Vendor Agreements, as specifically defined in Section 10.02 or the 

Plan, is hereby approved; it is further 

ORDERED that unless otherwise agreed to in writing by the Reotganized Debtor and the 

counter-party to the Vendor Agreement, the Reorganized Debtor shall cure the arrears 
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specifically listed in Exhibit loB of the Plan by tendering six (6) equal consecutive monthly 

payments to the Vendor Agreement counter-party until the arrem are paid in full; it is further 

ORDERED that, except for the Customer Contracts, Vendor Agreements, and executory 

contracts or leases that were expressly assumed by a separate order, all pre-petition executory 

conlfaCts and unexpired leases to which the Debtor was a party are bereby REJECTED effective 

as of the Petition Date; it is further 

ORDERED that putsuant to Bankruptcy Rule 9019, the Redwing Settlement Agreement 

is hereby APPROVED, and the Debtor may execute any and all documents required to carry out 

the Redwing Settlement, including, but not limited to the Redwing Settlement Agreement, and 

such agreement shall be in full force and effect; it is further 

ORDERED that nothing contained in this Order Qt the plan shall effect or control or be 

deemed to prejudice or impair the rigbts of the Debtor, the Reorganized Debtor, Veraz Networks, 

Inc. or Redwing with respect to the dispute over the validity or extent of any license claimed by 

the Debtor in 15,000 ICE or logical ports currently utilized by the Debtor in connection witb the 

operation of its network and each of the -Debtor, the Reorganized Debtor, Veraz Networks, Inc. 

and Redwing roserve all of their rights with respect to such issue; it is further 

ORDERED !hat except as otherwise provided in Plan Section 15.03, First Capital, the 

Debtor, the Reorganized Debtor, and the Reorganized Debtor's present or fonner managers, 

directors, officers, employees, predecessors, successors, members, agents and representatives 

(collectively referred to herein as the "Released Party',), shall not have or incur any liability to 

any person for any claim, obligation, right, ca\!Se of action or liability (including, but not limited 

to, my claims arising out of any alleged fiduciary or other duty) whether known or unknown, 

foreseen or unforeseen, existing or hereafter arising, based in whole or in part on any act or 
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omission, transaction or occurrence from the beginning oftime through the Effective Date in any 

way relating to the Debtor's Chapter 11 Case or the PIan; and all claims based upon or arising 

out of such actions or omissions shall be forever waived and released (other than the right to 

enforce the Reorganized Debtor's obligations under the Plan) . 

• *. END OF ORDER ..... 

PREPARED BY: 

By' lsi pavid L. Woods (5.16.06) 
J. Mark Chevallier 
State BarNo. 04189170 
David L. Woods 
State BarNo. 24004167 
MCGUIRE. CRADDOCK & STROTHER, P.C. 
ATTORNEYS FOR DEBTOR and 
DEBTOR-IN-POSSESSION 
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ATTACHMENT 3 



NORTHERN DISTRICT OFTEXAS 

ENTERED 
TA WANA C. MARSHALL, CLERK 

THE DATE OF ENTRY IS 
ON THE COURT'S DOCKET 

The following constitutes the ruling of the court and has the force and effect therein described. 

~ Dl~~ I~ 
Signed September 20, 2007 United States Bankruptcy Judge 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

INRE: § 
§ 

TRANSCOM ENHANCED § CASE NO. 0S-31929-HDH-ll 
SERVICES, LLC, § 

§ 
DEBTOR. § 

§ 
TRANSCOM ENHANCED § 
SERVICES, INC., § 

§ 
Plaintiff, § 

§ 
VS. § 

§ 
GLOBAL CROSSING BANDWIDTH, § 
INC, and GLOBAL CROSSING § ADVERSARY NO. 06-03477-HDH 
TELECOMMUNICATIONS, INC., § 

§ 
Defendants. § 

§ 
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GLOBAL CROSSING BANDWIDTH, § 
INC. and GLOBAL CROSSING § 
TELECOMMUNICATIONS, INC., § 

§ 
Third Party Plaintiffs, § 

§ 
v. § 

§ 
TRANSCOM ENHANCED SERVICES, § 
LLC and TRANSCOM § 
COMMUNICATIONS, INC., § 

§ 
Third Party Defendants. § 

§ 

ORDER GRANTING TRANSCOM'S MOTION FOR PARTIAL SUMMARY 
JUDGMENT BASED ON THE AFFIRMATIVE DEFENSE THAT TRANSCOM 

OUALIFIES AS AN ENHANCED SERVICE PROVIDER 

On this date, came on for consideration the Motion For Partial Summary Judgment On 

Counterplaintiffs' Sole Remaining Counterclaim Based On The Affirmative Defense That Transcom 

Qualifies As An Enhanced Service Provider (the "Motion") filed by Transcom Enhanced Services, 

Inc. ("Transcom" or"Counterdefendant"), in which Transcom seeks summary judgment on the sole 

remaining counterclaim (the "Counterclaim") asserted by Counterplaintiffs' Global Crossing 

Bandwidth, Inc. ("GX Bandwidth") and Global Crossing Telecommunications, Inc. ("GX 

Telecommunications") (collectively, "GX Entities" or "Counterplaintiffs") based on the affirmative 

defense that Transcom qualifies as an enhanced service provider. 

Twice previously, this Court has ruled that Transcom qualifies as an enhanced service 

provider, and therefore is not obligated to pay access charges, but rather must pay end user charges. 

In filing the motion, Transcom relied heavily on the evidence previously presented to this Court in 

contested hearings (the "ESP Hearings") involving the SBC Telcos (collectively, "SBC") and AT&T 
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Corp. ("AT&T') along with Affidavits from a principal of Trans com and one of Trans com' s expert 

witnesses establishing that Transcom' s system has not changed since the time of the ESP Hearings, 

that the services provided to the GX Entities by Transcom are the same as the services provided to 

all other Transcom customers, and that Transcom's expert witness is still of the opinion that 

Transcom's business operations fall within the definitions of "enhanced service provider" and 

"information service." 

In response to the Motion, Counterplaintiffs have asserted that they neither oppose nor 

consent to the relief sought in the Motion. In theirresponses to Transcom's interrogatories, however, 

Counterplaintiffs asserted that Transcom did not qualify as an enhanced service provider because 

its service is merely an "IP-in-the-middle" service, which Transcom asserts is a reference to the 

FCC's Order,In The MatterOjPetitionFor Declaratory Ruling That AT&T's Phone-to-PhoneIP 

Telephony Services Are Exempt From Access Charges, 19 FCC Rcd 7457, Release Number FCC 

04-97, released April 21, 2004 (the "AT&T Order"). 

During the ESP Hearings, a number of witnesses testified on the issue of whether Transcom 

is an enhanced service provider and therefore exempt from payment of access charges. The 

transcripts and exhibits from those hearings have been introduced as summary judgment evidence 

in support of the Motion. That record establishes by a preponderance of the evidence that the service 

provided by Transcom is distinguishable from AT&Ts specific service (as described in the AT&T 

Order) in a number of material ways, including, but not limited to, the following: 

(a) Tmnscom is not an interexchange (long distance) carrier. 

(b) Transcom does not hold itself out as a long distance carrier. 

(c) Transcom has no retail long distance customers. 
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(d) The efficiencies of Transcom's network result in reduced rates for its customers. 

(e) Transcom's system provides its customers with enhanced capabilities. 

(f) Transcom's system changes the content of every call that passes through it. 

On its face, the AT&T Order is limited to AT&T and its specific services. This Court 

therefore holds again, as it did at the conclusion of the ESP hearings, that the AT&T Order does not 

control the determination of whether Transcom qualifies as an enhanced service provider. 

The term "enhanced service" is defmed at 47 C.F.R. § 67.702(a) as follows: 

For the purpose of this subpart, the term enhanced service shall refer to services, 
offered over common carrier transmission facilities used in interstate 
communications, which employ computer processing applications that act on the 
format, content, code, protocol or similar aspects of the subscriber's transmitted 
information; provide the subscriber additional, different, or restructured information; 
or involve subscriber interaction with stored information. Enhanced services are not 
regulated under title IT of the Act. 

The term "information service" is defined at 47 USC § 153(20) as follows: 

The term "information service" means the offering of a capability for generating, 
acquiring, storing, transforming, processing, retrieving, utilizing, or making available 
information via telecommunications, and includes electronic publishing, but does not 
include any use of any such capability for the management, control, or operation of 
a telecommunications system or the management of a telecommunications service. 

The definitions of "enhanced service" and "information service" differ slightly, to the point 

that all enhanced services are information services, but not all information services are also enhanced 

services. See First Report And Order, In the Matter of Implementation of the Non-Accounting 

Safeguards of Sections 2 71 and 2 72 of the Communications Act of 1934, as amended, 11 FCC Rcd 

21905 (1996) at '11 \03. 

The Telecom Act defines the terms "telecommunications" and ''telecommunications service" 

in 47 USC § 153(43) and (46), respectively, as follows: 
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The term "telecommunications" means the transmission, between or among points 
specified by the user, of information of the user's choosing, without change in the 
form or content of the information as sent and received. (emphasis added). 

The term ''telecommunications service" means the offering of telecommunications 
for a fee directly to the public, or to such class of users as to be effectively available 
directly to the public, regardless of the facilities used. (emphasis added). 

These definitions make clear that a service that routinely changes either the form or the 

content of the transmission would fall outside of the definition of "telecommunications" and 

therefore would not constitute a "telecommunications service." 

Whether a service pays access charges or end user charges is determined by 47 C.F .R. § 69.5, 

which states in relevant part as follows: 

(a) End user charges shall be computed and assessed upon end users ... as defined in 
this subpart, and as provided in subpart B of this part. (b) Carrier's carrier charges 
[i.e., access charges 1 shall be computed and assessed upon all interexchange carriers 
that use local exchange switching facilities/or the provision a/interstate or foreign 
telecommunications services. (emphasis added). 

As such, only telecommunications services pay access charges. The clear reading of the 

above provisions leads to the conclusion that a service that routinely changes either the form or the 

content of the telephone call is an enhanced service and an information service, not a 

telecommunications service, and therefore is required to pay end user charges, not access charges. 

Based on the summary judgment evidence, the Court finds that Transcom's system fits 

squarely within the definitions of "enhanced service" and "information service," as defined above. 

Moreover, the Court finds that Transcom's system falls outside of the defmition of 

"telecommunications service" because Transcom's system routinely makes non-trivial changes to 

user-supplied information (content) during the entirety of every communication. Such changes fall 

outside the scope of the operations of traditional telecommunications networks, and are not 
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necessary for the ordinary management, control or operation ofa telecommunications system or the 

management of a telecommunications service. As such, Transcom's service is not a 

"telecommunications service" subject to access charges, but rather is an information service and an 

enhanced service that must pay end user charges. Judge Felsenthalmade a similar finding in his order 

approving the sale of the assets of DataVoN to Transcom, that DataVoN provided "enhanced 

information services." See Order Granting Motion to Sell, 02-38600-SAF-ll, no. 465, entered May 

29,2003. Transcom now uses DataVoN's assets in its business. 

In the Counterclaim, paragraph 94 makes the following assertion: 

Under the Communications Agreement, the Debtor asserted that it was an enhanced 
service provider. Not only did the Debtor make this assertion, it agreed to indemnify 
GX Telecommunications in the event that assertion proved untrue. 

The Counterclaim goes on to allege that Transcom failed to pay access charges, and that 

Transcom is therefore liable under the indemnification provision in the governing agreement to the 

extent that it does not qualify as an enhanced service provider. In response to the Counterclaim, 

Transcom asserted the affirmative defense that it does indeed qualify as an enhanced service 

provider, and therefore has no liability under the indemnification provision. The Motion seeks 

summary judgment on that specific affirmative defense. 

The Court has previously ruled, and rules again today, that Transcom qualifies as an 

enhanced service provider. As such, it is the opinion of the Court that the Motion should be granted. 

It is therefore ORDERED thatthe Motion is GRANTED, and Transcom is awarded summary 

judgment that the GX Entities take nothing by their Counterclaim. 

###END OF ORDER### 
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U.S, BANKRUPTCY COURT 
NORTHERN DISTR1CT OF TEXAS 

ENTERED 
TAW ANA C. MARSHAL, CLERK 

THE DATE OF ENTRY IS 
ON THE COURT'S DOCKET 

The following constitutes the order of the Court. 

Signed May 28, 2003. 

United States Bankruptcy Judge 

IN THE UNITED STATES BANKRUPTCY COURT 
NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

INRE: 

DATA VON, INC., et al., 

DEBTORS. 

§ 
§ 
§ 
§ 
§ 
§ 

CASE NO. 02-38600-SAF-ll 
(Jointly Administered) 

CHAPTER 11 

ORDER GRANTING MOTION FOR ENTRY OF ORDERS (i) AUTHORIZING AND 
APPROVING SALE OF SUBSTANTIALLY ALL ASSETS FREE AND CLEAR OF 
LIENS, CLAIMS, ENCUMBRANCES, INTERESTS AND EXEMPT FROM ANY 

STAMP, TRANSFER, RECORDING OR SIMILAR TAX; (ii) AUTHORIZING 
ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS AND 
UNEXPIRED LEASES; (iii) ESTABLISHING AUCTION DATE, RELATED 

DEADLINES AND BID PROCEDURES; (iv) APPROVING THE FORM AND MANNER 
OF SALE NOTICES; AND (v) APPROVING BREAK-UP FEES IN CONNECTION 

WITH THE SOLICITATION OF HIGHER OR BETTER OFFERS 

Upon the motion of DataVoN, Inc. ("DataVoN"), DTVN Holdings, Inc. ("DTVN"), 

Zydeco Exploration, Inc. ("Zydeco"), and Video Intelligence, Inc. ("VI") (collectively, the 

"Debtors") dated December 31,2002, for, among other things, entry of an order under 11 U.S.C. 

§§ 105(a), 363, 365 and 1146(c), and Fed.R.Bankr.P. 2002, 6004, 6006 and 9014 (i) authorizing 
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and approving the sale of substantially all of the assets of the estate free and clear of liens, 

claims, encumbrances, interests and exempt from any stamp, transfer, recording or similar tax; 

(ii) authorizing the assumption and assignment of various executory contracts and unexpired 

leases; (iii) establishing an auction date, related deadlines and bid procedures in connection with 

the asset sale; (iv) approving the fonn and manner of sale notices to be sent to potential bidders, 

creditors and parties-in-interest; and (v) approving certain break-up fees in connection with the 

solicitation of higher or better offers for the assets (the "Sales Motion,,);i and the Court having 

entered on February 20, 2003 an order with respect to the Sale (i) Establishing Auction Date, 

Related Deadlines and Bid Procedures; (ii) Approving the Form and Manner of Sales Notices; 

and (iii) Approving Break-up Fees in Connection with the Solicitation of Higher or Better Offers 

(the "Bid Procedures Order"), that scheduled a hearing on the Sale Motion (the "Sale Hearing") 

and set an objection deadline with respect to the Sale; and the Sale Hearing having been 

commenced on April!, 2003; and the Court having reviewed and considered the Sales Motion, 

the objections thereto, if any, and the arguments of counsel made and the evidence proffered or 

adduced at the Sale Hearing; and it appearing that the relief requested in the Sales Motion is in 

the best interests of the Debtors, their estates, creditors and other parties in interest; and upon the 

record of the Sale Hearing and in this case; and after due deliberation thereon; and good cause 

appearing therefore; it is hereby 

FOUND AND DETERMINED THAT:2 

1. The Court has jurisdiction over the Sales Motion pursuant to 28 U.S.C. § 1334. 

Unless otherwise defined, capitalized terms used herein shall have the meanings ascribed to them in the Sales 
Motion. 

Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings 
of fact when appropriate. See Fed. R. Bankr. P. 7052. 
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This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). Venue in this district is proper 

under 28 U.S.C. §§ 1408 and 1409. 

2. The statutory predicates for the relief sought in the Sales Motion are §§ 105(a), 

363(b), (t), (m), and (n), 365, and 1146(c) of the United States Bankruptcy Code (11 U.S.C. 

§§ 101-1330, as amended (the "Bankruptcy Code")) and Fed.R.Bankr.P. 2002, 6004, 6006 and 

9014. 

3. As evidenced by the certificates of service and publication previously filed with 

the Court, and based on the representations of counsel at the Sale Hearing, (i) proper, timely, 

adequate and sufficient notice of the Sales Motion, the Sale Hearing, and the Sale has been 

provided in accordance with Bankruptcy Code §§ 105(a), 363, 365 and 1146(c), and 

Fed.R.Bankr.P. 2002, 6004, 6006 and 9014 and in compliance with the Bidding Procedures 

Order; (ii) such notice was good and sufficient, and appropriate under the particular 

circumstances; and (iii) no other or further notice of the Sales Motion, the Sale Hearing, or the 

Sale is or shall be required. 

4. As evidenced by the certificates of service and publication previously filed with 

the Court, and based on the representations of counsel at the Sale Hearing, (i) proper, timely, 

adequate and sufficient notice of the assumption and assignment of the Assumed Contracts and 

the cure payments to be made therefore has been provided in accordance with Bankruptcy Code 

§§ 105(a) and 365 and Fed.R.Bankr.P. 9014; (ii) such notice was good and sufficient; and (iii) no 

other or further notice of the assumption and assignment of the Assumed Contracts is or shall be 

required. 

5. As demonstrated by: (i) the testimony and other evidence proffered or adduced at 
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the Sale Hearing and (ii) the representations of counsel made on the record at the Sale Hearing, 

the Debtors and the Bid Selection Committee marketed the Assets and conducted the Sale 

process in compliance with the Bidding Procedures Order. 

6. The Debtors: (i) have full corporate power and authority to execute the 

Agreement and all other documents contemplated thereby, and the sale of the Assets by the 

Debtors has been duly and validly authorized by all necessary corporate action of the Debtors; 

(ii) have all of the corporate power and authority necessary to consummate the transactions 

contemplated by the Agreement; and (iii) have taken all corporate action necessary to authorize 

and approve the Agreement and the consummation by the Debtors of the transactions 

contemplated thereby. No consents or approvals other than those expressly provided for in the 

Agreement are required for the Debtors to consummate such transactions. 

7. Approval of the Agreement and consummation of the Sale at this time are in the 

best interests of the Debtors, their estates, their creditors, and other parties in interest. 

8. The Debtors have demonstrated both (i) good, sufficient, and sound business 

purpose and justification and (ii) compelling circumstances for the Sale pursuant to Bankruptcy 

Code § 363(b) prior to, and outside of, a plan of reorganization in that, among other things: 

a. The Debtors and the Bid Selection Committee diligently and in good faith 
marketed the Assets to secure the highest and best offer therefore. Further, the Debtors 
and the Bid Selection Committee published a notice substantially in the form of the Sale 
Notice in The Wall Street Journal. The terms and conditions set forth in the Agreement, 
and the transfer to Purchaser of the Assets pursuant thereto, represent a fair and 
reasonable purchase price and constitute the highest and best offer obtainable for the 
Assets. 

b. A sale of the Assets at this time to Purchaser pursuant to Bankruptcy Code 
§ 363(b) is the only viable alternative to preserve the value of the Assets and to maximize 
the Debtors' estates for the benefit of all constituencies. Delaying approval of the Sale 
may result in Purchaser's termination of the Agreement and result in an alternative 
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outcome that will achieve far less value for creditors. 

c. Except as otherwise provided in this Sale Order, the cash proceeds of the 
Sale will be distributed to the Debtors' administrative and pre-petition creditors under the 
terms of a confirmed liquidating Chapter 11 plan. 

d. The highest and best offer received for the purchase of the Assets came 
from Transcom Communications, Inc. ("Transcom" or "Purchaser''). 

9. On March 3, 2003, the Debtors filed their Notice of Cure Amounts Under 

Contracts and Leases that may be Assumed and Assigned to Purchaser of Substantially All of 

Debtors' Assets, detailing the executory contracts that may be assumed and assigned to the 

successful purchaser of the Debtors' assets (the "Assumed Contracts"). The Cure Notice not 

only fixed the Cure Amount for each contract for any non-objecting party, but also constituted a 

waiver by any non-objecting party to the assumption and assignment of the various contracts to 

the Purchaser. The Assumed Contracts are unexpired and executory contracts within the 

meaning of the Bankruptcy Code. Pursuant to the Agreement, the Purchaser shall cure all 

monetary defaults under the Assumed Contracts as provided for in the Notice or as agreed 

between the parties to any Assumed Contract. There are no non-monetary defaults requiring 

cure. The Sale satisfies the requirements of Bankruptcy Code § 365(b). The Debtors are not 

required to cure any defaults of the kind described in Bankruptcy Code § 365(b)(2). The 

Purchaser's excellent financial health and own expertise in the telecommunications industry 

provide adequate assurance of future performance to all non-debtor parties to Assumed 

Contracts. Pursuant to Bankruptcy Code § 365(f), all restrictions on assignment in any of the 

Assumed Contracts are unenforceable against the Debtors and all Assumed Contracts may 

lawfully be assigned to the Purchaser. 

10. A reasonable opportunity to object or be heard with respect to the Sale Motion 
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and the relief requested therein has been afforded to all interested persons and entities, including: 

(i) each and every holder of a "claim" (as defmed in Bankruptcy Code § 101(5» against the 

Debtors; (ii) each and every holder of an equity or other interest in the Debtors; (iii) each and 

every contractor and subcontractor that has performed any services or otherwise dealt with any 

of the Assets; (iv) each and every Governmental Entity with jurisdiction over the Debtors or any 

of the Assets; (v) each and every holder of an Encumbrance on any of the Assets; (vi) the Office 

of the United States Trustee for the Northern District of Texas; (vii) the Official Committee of 

Unsecured Creditors appointed in the Debtors' cases under the Bankruptcy Code, if any; (viii) 

any and all other persons and entities upon whom the Debtors are required (pursuant to the 

Bankruptcy Code, the Federal Rules of Bankruptcy Procedure or any order of the Court) to serve 

notice; (ix) any and all other persons and entities upon whom Purchaser instructed Seller to serve 

notice; and (x) any parties who are on the list of prospective purchasers maintained by CRP. 

II. The Agreement was negotiated, proposed, and entered into by the Debtors, CRP, 

members of the Bid Selection Committee, and Purchaser without collusion, in good faith, and 

from arm's-length bargaining positions. None of the Debtors, CRP, members of the Bid 

Selection Committee, and the Purchaser has engaged in any conduct that would cause or permit 

the Agreement to be avoided under Bankruptcy Code § 363(n). 

12. Purchaser is a good faith purchaser under Bankruptcy Code § 363(m) and, as 

such, is entitled to all of the protections afforded thereby. Purchaser will be acting in good faith 

within the meaning of Bankruptcy Code § 363(m) in closing the transactions contemplated by 

the Agreement at all times after the entry of this Sale Order. 

13. The consideration provided by Purchaser for the Assets pursuant to the 
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Agreement: (i) is fair and reasonable, (ii) is the highest and best offer for the Assets, (iii) will 

provide a greater recovery for the Debtors' creditors than would be provided by any other 

practical, available alternative, and (iv) constitutes reasonably equivalent value and fair 

consideration under the Bankruptcy Code. 

14. The Sale must be approved promptly in order to preserve the value of the Assets. 

15. The transfer of the Assets to Purchaser will be a legal, valid, and effective transfer 

of such Assets, and will vest Purchaser with all right, title, and interest of the Debtors to such 

Assets free and clear of all Interests, including those: (i) that purport to give any party a right or 

option to effect any forfeiture, modification, right of first refusal, or termination of the Debtors' 

or Purchaser's interest in such Assets, or any similar rights, or (ii) relating to taxes arising under, 

out of, in connection with, or in any way relating to the operation of the Debtors' business prior 

to the date (the "Closing Date") of the consummation of the Agreement (the "Closing"). 

16. Purchaser would not have entered into the Agreement, and would not have been 

willing to consummate the transactions contemplated thereby, if the sale of the Assets to 

Purchaser were not free and clear of all Interests, or if Purchaser would, or in the future could, be 

liable for any of the Interests. Thus, any ruling that the sale of Assets was not free and clear of 

all Interests, or that Purchaser would, or in the future could, be liable for any Interests would 

adversely affect the Debtors, their estates, and their creditors. 

17. The Debtors may sell the Assets free and clear of all Interests because, in each 

case, one or more of the standards set forth in Bankruptcy Code §§ 363(f)(1)-(5) has been 

satisfied. Those holders of Interests who did not object, or who withdrew their objections, to the 

Sale or the Sales Motion are deemed to have consented pursuant to Bankruptcy Code § 363(f)(2). 
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Those holders of Interests who did object fall within one or more of the other subsections of 

Bankruptcy Code § 363(1) and are adequately protected by having their Interests, if any, attach to 

the cash proceeds of the Sale. 

18. Except with respect to the payment of the Cure Amounts and the Assumed 

Liabilities, the transfer of the Assets to Purchaser will not subject Purchaser, prior to the Closing 

Date, to any liability whatsoever with respect to the operation of the Debtors' business or by 

reason of such transfer under the laws of the United States, any state, territory, or possession 

thereof, or the District of Columbia, based, in whole or in part, directly or indirectly, on any 

theory of law or equity, including, without limitation, any theory of equitable subordination or 

successor or transferee liability. 

19. The valuations placed by the Bid Selection Committee on the Purchaser's bid are 

fair and reasonable and reflect fair and reasonable consideration for the sale of the Assets. 

20. Through DataVoN, the primary operating subsidiary, the Debtors provide 

enhanced information services, including toll-quality voice and data services utilizing converged, 

Internet protocol (lP) transmitted over private lP networks. DataVoN, Inc., the primary 

operating subsidiary of the Debtors is a provider of wholesale enhanced information services. 

Data VoN provides toll quality voice and data communications services over private lP networks 

(VolP) to carrier and enterprise customers. Companies who deploy soft switch equipment on 

an lP network can provide high quality video, voice, and data services while retaining flexibility, 

scalability, and cost efficiencies. DTVN is a holding company with no operations of its own. 

Data VoN's information services include voice origination, voice termination, 8xx origination 

and termination, utilizing voice over lP technology. VI formerly provided video services. That 
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line of business has been withdrawn. Zydeco, once the manager of DTVN's corporate oil and 

gas holdings, sold most of its assets in the third quarter of 200 1 and retains only nominal activity. 

21. Objections to the Sales Motion were filed by Cisco Systems, Inc. and Unipoint 

Holdings, Inc. with respect to certain aspects of the Sales Motion. Those objections were 

resolved by settlement terms announced on the record as follows: (1) the "Transcom Note" as 

set forth in section 9.32(g) of the Agreement shall be modified to provide that the original 

principal amount of the note may not be less than $1,282,539 and that such principal and accrued 

interest, if any, may be offset only by an allowed secured claim of Transcom as set forth in a 

final order; (2) the interest accuring on any allowed secured claim of Transcom, if any, will be 

equal to and shall not exceed an offsetting interest under the Transcom Note; (3) on the Closing 

Date of the Sale, Transcom shall wire transfer the sum of $100,000 to Unipoint, per Unipoint's 

instructions, in connection with that certain Reimbursement Agreement executed by and between 

Unipoint and Transcom; (4) Transcom will, at Closing, pay $440,000.00, to Hughes & Luce, 

LLC, to be held in Hughes & Luce, L.L.P.'s lOLTA Trust Account, in trust for the payment of 

Cisco's administrative claim in this case in accordance with the Term Sheet by and between 

Cisco and the Debtors as approved by the Court in its Order dated March 26, 2003, with such 

funds to be wire transferred by Hughes & Luce, L.L.P., pursuant to written instructions of Cisco, 

no later than 72 hours after the date of Closing of the Sale; and (5) Transcom shall amend the 

Agreement to reflect that Transcom is not acquiring net operating losses of the Debtors. Each of 

the foregoing terms shall be collectively referred to hereafter as the "Settlement Terms." 

22. All cash consideration paid on the date of Closing of the Sale ("Sale Proceeds") 

shall be delivered to Hughes & Luce, L.L.P. ("H&L") and shall be placed in H&L's lOLTA 
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Trust Account. In addition to the Sale Proceeds, pursuant to the Settlement Terms, $440,000.00 

shall be delivered to H&L, to be disbursed to Cisco pursuant to written instructions of Cisco, no 

later than 72 hours after the date of Closing of the Sale. Pursuant to the terms of that certain 

Order approving employee stay put bonuses, $344,860.54 of the Sale Proceeds, if delivered to 

H&L, shall be disbursed to the DataVoN, Inc. payroll account pursuant to written instructions 

from DataVoN, Inc., for the purpose of funding the employee stay put bonuses. After the 

aforesaid disbursements to Cisco and for the employee stay put bonuses, all remaining Sale 

Proceeds delivered to H&L shall be held in H&L's IOLTA Trust Account until the earlier to 

occur of (i) Confirmation of the Plan and creation of the Liquidating Trust, at which time H&L 

shall transfer such remaining Sale Proceeds to the Liquidating Trust by wire transfer, pursuant to 

the written instructions of the Liquidating Trustee, (ii) receipt by H&L of written Order of the 

Court ordering disbursement of the Sale Proceeds if the Plan is not Confirmed, or (iii) June 30, 

2003, and petition by H&L to the Court requesting further direction of the Court regarding 

disbursement of remaining Sale Proceeds. 

NOW THEREFORE, IT IS HEREBY: 

General Provisions 

ORDERED that the Sales Motion is granted, as further described herein; it is further 

ORDERED that all objections to the Sales Motion or to the relief requested therein that 

have not been withdrawn, waived, or settled and all reservations of rights included in any 

objection to the Sales Motion are hereby overruled on the merits; it is further 

ORDERED that the Court's findings and conclusions stated at the Sale Hearing are 

incorporated herein; it is further 
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Approval of the Agreement 

ORDERED that the Agreement as modified by the Settlement Terms, and all of the 

terms and conditions thereof, are hereby approved; it is further 

ORDERED that pursuant to Bankruptcy Code § 363(b), the Debtors are authorized and 

directed to consummate the Sale as modified by the Settlement Terms, pursuant to and in 

accordance with the terms and conditions of the Agreement as modified by the Settlement 

Terms; it is further 

ORDERED that the Debtors are authorized and directed to execute and deliver, and 

empowered to perform under, consummate and implement, the Agreement as modified by the 

Settlement Terms, together with all additional instruments and documents that may be 

reasonably necessary or desirable to implement the Agreement as modified by the Settlement 

Terms, and to take all further actions as may be requested by Purchaser for the purpose of 

assigning, transferring, granting, conveying and conferring the Assets to Purchaser or as may be 

necessary or appropriate to the performance of the obligations as contemplated by the Agreement 

as modified by the Settlement Terms; it is further 

ORDERED that on the Closing Date of the Sale, the Debtors and Hughes & Luce, L.L.P. 

("'H&L") shall (i) refund the $50,000 deposit paid by Unipoint Holdings, Inc. ("Unipoint") and 

held by H&L in its IOLT A trust account by wire transfer per written instructions from Unipoint, 

(ii) refund the $50,000 deposit paid by CNM Network Inc. ("CNM") and held by H&L in its 

IOLTA trust account by wire transfer per written instructions from CNM, and (iii) provided 

Transcom substitutes the equivalent sum on the Closing Date of the Sale, refund the $50,000 
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deposit paid by Transcom and Sowell and held by H&L in its IOLTA trust account by wire 

transfer per written instructions from Transcom; it is further 

Assignment and Assumption of Assumed Contracts 

ORDERED that the Debtors are hereby authorized and directed, in accordance with 

§ 365(b} of the Bankruptcy Code: (i) to assume and assign to the Purchaser the Assumed 

Contracts, with the Purchaser being responsible for the cure amounts specified in Exhibit "A" 

attached hereto (the "Cure Amounts") and (ii) to execute and deliver to the Purchaser such 

assignment documents as may be necessary to sell, assign, and transfer the Assumed Contracts. 

The Purchaser shall provide no adequate assurance of future performance under the Assumed 

Contracts, other than its promise to perform pursuant to the terms and conditions of the Assumed 

Contracts. Pursuant to Bankruptcy Code §§ 365(a), (b), (c) and (f), the Purchaser is directed to 

pay the Cure Amounts on the Closing Date, within a reasonable period of time thereafter, or as 

agreed by the Purchaser with the non-debtor party or parties to any Assumed Contract; it is 

further 

ORDERED that upon the closing of the Agreement in accordance with this Order, any 

and all defaults under the Assumed Contracts shall be deemed cured in all respects; it is further 

ORDERED that all provisions limiting the assumption andlor assignment of any of the 

Assumed Contracts are invalid and unenforceable pursuant to Bankruptcy Code § 365(f); it is 

further 

Transfer of Assets 

ORDERED that pursuant to Bankruptcy Code §§ I05(a) and 363(f), all Assets shall be 

transferred to Purchaser as of the Closing Date, and all Assets shall be free and clear of all 
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Interests, with all such Interests to attach to the net proceeds of the Sale in the order of their 

priority, with the same validity, force, and effect which they now have as against the Assets, 

subject to any claims and defenses the Debtors may possess with respect thereto; it is further 

ORDERED that except as expressly permitted or otherwise specifically provided by the 

Agreement as modified by the Settlement Terms or this Sale Order, all persons and entities, 

including, but not limited to, all debt security holders, equity security holders, governmental, tax, 

and regulatory authorities, lenders, trade and other creditors holding Interests against or in the 

Debtors or the Assets (whether legal or equitable, secured or unsecured, matured or unmatured, 

contingent or non-contingent, senior or subordinated), arising under, out of, in connection with, 

or in any way relating to the Debtors, the Assets, the operation of the Debtors' businesses prior 

to the Closing Date, or the transfer of the Assets to Purchaser, are hereby forever barred, 

estopped, and permanently enjoined from asserting against Purchaser or its successors or assigns, 

their property, or the Assets, such persons' or entities' Interests; it is further 

ORDERED that the transfer of the Assets to Purchaser pursuant to the Agreement as 

modified by the Settlement Terms constitutes a legal, valid, and effective transfer of the Assets 

and shall vest Purchaser with all right, title, and interest of the Debtors in and to all Assets free 

and clear of all Interests; it is further 

Additional Provisions 

ORDERED that the consideration provided by Purchaser for the Assets under the 

Agreement as modified by the Settlement Terms shall be deemed to constitute reasonably 

equivalent value and fair consideration under the Bankruptcy Code and under the laws of the 

United States, any state, territory, possession thereof, or the District of Columbia; it is further 
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ORDERED that the consideration provided by Purchaser for the Assets under the 

Agreement as modified by the Settlement Terms is fair and reasonable and may not be avoided 

under Bankruptcy Code § 363(n); it is further 

ORDERED that on the Closing Date of the Sale, each of the Debtors' creditors is 

authorized and directed to execute such documents and take all other actions as may be 

necessary to release its Interests in the Assets, if any, as such Interests may have been recorded 

or may otherwise exist; it is further 

ORDERED that this Sale Order (a) shall be effective as a determination that, on the 

Closing Date, all Interests existing as to the Debtors or the Assets prior to the Closing have been 

unconditionally released, discharged, and terminated, and that the conveyances described herein 

have been effected, and (b) shall be binding upon and shall govern the acts of all entities 

including without limitation, all filing agents, filing officers, title agents, title companies, 

recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies, 

governmental departments, secretaries of state, federal, state, and local officials, and all other 

persons and entities who may be required by operation of law, the duties of their office, or 

contract, to accept, file, register or otherwise record or release any documents or instruments, or 

who may be required to report or insure any title or state of title in or to any of the Assets; it is 

further 

ORDERED that each and every federal, state, and local governmental agency or 

department is hereby directed to accept any and all documents and instruments necessary and 

appropriate to consummate the transactions contemplated by the Agreement; it is further 
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ORDERED that if any person or entity that has filed financing statements, mortgages, 

mechanic's liens, lis pendens, or other documents or agreements evidencing Interests in the 

Debtors or the Assets shall not have delivered to the Debtors prior to the Closing Date, in proper 

form for filing and executed by the appropriate parties, termination statements, instruments of 

satisfaction, releases of all Interests which the person or entity has with respect to the Debtors or 

the Assets or otherwise, then (a) the Debtors are hereby authorized and directed to execute and 
, 

file such statements, instruments, releases and other documents on behalf of the person or entity 

with respect to the Assets and (b) Purchaser is hereby authorized to file, register, or otherwise 

record a certified copy of this Sale Order, which, once filed, registered, or otherwise recorded, 

shall constitute conclusive evidence of the release of all Interests in the Assets of any kind or 

nature whatsoever; it is further 

ORDERED that Purchaser shall not have any liability or responsibility for any liability 

or other obligation of the Debtors arising under or related to the Assets, other than payment of 

the Cure Amounts, the amounts specified in the Settlement Terms and the Assumed Liabilities 

and its obligations to perform under the Assumed Contracts after the Closing Date. Without 

limiting the generality of the foregoing, Purchaser shall not be liable for any claims against the 

Debtors or any of their predecessors or affiliates, and Purchaser shall not have any successor or 

vicarious liabilities of any kind or character whether known or unknown as of the Closing Date, 

now existing or hereafter arising, whether fixed or contingent, with respect to the Debtors or any 

obligations of the Debtors arising prior to the Closing Date except as specified in the Settlement 

Terms; it is further 
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ORDERED that under no circumstances shall Purchaser be deemed a successor of or to 

the Debtors for any Interest against or in the Debtors or the Assets of any kind or nature 

whatsoever. The sale, transfer, assignment and delivery of the Assets shall not be subject to any 

Interests, and Interests of any kind or nature whatsoever shall remain with, and continue to be 

obligations of, the Debtors. All persons holding Interests against or in the Debtors or the Assets 

of any kind or nature whatsoever shall be, and hereby are, forever barred, estopped, and 

permanently enjoined from asserting, prosecuting, or otherwise pursuing such Interests against 

Purchaser, its successors and assigns, its properties, or the Assets with respect to any Interest of 

any kind or nature whatsoever such person or entity had, has, or may have against or in the 

Debtors, their estates, officers, directors, shareholders, or the Assets. Following the Closing 

Date no holder of an Interest in the Debtors shall interfere with Purchaser's title to or use and 

enjoyment of the Assets based on or related to such Interest, or any actions that the Debtors may 

take in its chapter 11 case; it is further 

ORDERED that subject to, and except as otherwise provided in, the Bidding Procedures 

Order, any amounts that become payable by the Debtors pursuant to the Agreement or any of the 

documents delivered by the Debtors pursuant to or in connection with the Agreement shall (a) 

constitute administrative expenses of the Debtors' estate and (b) be paid by the Debtors in the 

time and manner as provided in the Agreement without further order of this Court; it is further 

ORDERED that this Court retains jurisdiction to enforce and implement the terms and 

provisions of the Agreement, the Settlement Terms, and all amendments thereto, any waivers and 

consents thereunder, and of each of the documents executed in connection therewith in all 

respects, including, but not limited to, retaining jurisdiction to (a) compel delivery of the Assets 
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to Purchaser, (b) resolve any disputes arising under or related to the Agreement except as 

otherwise provided therein, (c) interpret, implement, and enforce the provisions of this Sale 

Order, and (d) protect Purchaser against any Interests in the Debtors or the Assets; it is further 

ORDERED that nothing contained in any plan ofliquidation confIrmed in these cases or 

in any [mal order of this Court confIrming such plan shall conflict with or derogate from the 

provisions of the Agreement, the Settlement Terms, or the terms of this Sale Order; it is further 

ORDERED that the transfer of the Assets pursuant to the Sale shall not subject 

Purchaser to any liability with respect to the operation of the Debtors' business prior to the 

Closing Date or by reason of such transfer under the laws of the United States, any· state, 

territory, or possession thereof, or the District of Columbia, based, in whole or in part, directly or 

indirectly, on any theory of law or equity, including, without limitation, any theory of equitable 

subordination or successor or transferee liability; it is further 

ORDERED that the transactions contemplated by the Agreement as modifIed by the 

Settlement Terms are undertaken by Purchaser in good faith, as that term is used in Bankruptcy 

Code § 363(m), and accordingly, the reversal or modifIcation on appeal of the authorization 

provided herein to consummate the Sale shall not affect the validity of the Sale to Purchaser, 

unless such authorization is duly stayed pending such appeal. Purchaser is a purchaser in good 

faith of the Assets and is entitled to all of the protections afforded by Bankruptcy Code 

§ 363(m); it is further 

ORDERED that the terms and provisions of the Agreement, the Settlement Terms and 

this Sale Order shall be binding in all respects upon, and shall inure to the benefIt of, the 

Debtors, their estates, and their creditors, Purchaser, and their respective affIliates, successors 
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and assigns, and any affected third parties including, but not limited to, all persons asserting 

Interests in the Assets, notwithstanding any subsequent appointment of any trustee(s) under any 

chapter of the Bankruptcy Code. The terms and provisions of the Agreement and of this Sale 

Order likewise shall be binding on any such trustee(s); it is further 

ORDERED that the failure specifically to include any particular provisions of the 

Agreement in this Sale Order shall not diminish or impair the effectiveness of such provision, it 

being the intent of the Court that the Agreement as modified by the Settlement Terms be 

authorized and approved in its entirety; it is further 

ORDERED that the Agreement and related agreements, documents, or other instruments 

may be modified, amended, or supplemented by the parties thereto, in a writing signed by both 

parties, and in accordance with the terms thereof, without further order of the Court, provided 

that any such modification, amendment or supplement does not have a material adverse effect on 

the Debtors' estates or impair the Settlement Terms; it is further 

ORDERED that the transfer of the Assets pursuant to the Sale is a transfer pursuant to 

Bankruptcy Code § 1146(c), and accordingly shall not be taxed under any law imposing a stamp 

tax or a sale, transfer, or any other similar tax; it is further 

ORDERED that as provided by Fed.R.Bankr.P. 6004(g), this Sale Order shall not be 

stayed for 10 days after the entry of the Sale Order and shall be effective and enforceable 

immediately upon entry; it is further 

ORDERED that the provisions of this Sale Order and the Settlement Terms recited 

herein are non-severable and mutually dependent; and it is further 
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ORDERED that in the event that Purchaser fails to close the Sale Agreement as modified 

by the Settlement Terms on or before June 2, 2003, the Debtors shall close under the next highest 

bid from Unipoint Holdings, Inc. reflected in its Asset Purchase Agreement of April 25, 2003 

(the "Unipoint AP A"). In such event, this Order and all of its fmdings shall be automatically 

effective as to Unipoint Holdings, Inc. as "Purchaser" and the Unipoint AP A as the "Sale 

Agreement" without further hearing or order of this Court. 

### END OF ORDER### 
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EXHIBIT A TO SALE ORDER 

INon-Debtor Contract Party 

8roadwing Communication Services, Inc. 

Campbell Road Village (Ippolito) 

Dell Financial Services 

Agreement Name/Description 

Master Service Agreement dated February 28, 2001 
as amended and supplemented; Settlement 
Agreement as approved by Bankruptcy Court Order 
dated January 28, 2003 

Gross Standard Shopping Center Lease dated May 
19,2000 

Lease dated August 1, 2001 

Electronic Data Systems Corporation (EDS) Sublease Agreement September 27, 2002 

Gulfcoast Workstation Corp 

Iliuminet, Inc. 

I pVerselNexverse 

IX-2 Networks 

Looking Glass Networks 

OneStar Long Distance 

Pae Tec Communications, Inc. 

RiverRock Systems, Ltd. 

Sun Microsystems, Inc. 

,he CIT Group 

EXHIBIT "A" TO SALE ORDER-Page 1 

Equipment Lease Agreement dated February 2, 
2002 

Connectivity Service Agreement dated October 4, 
2000 

Software Licenses Agreement dated April 11, 2001 

License Agreement for Use of Collocation Space 
dated March 28, 2000 

Looking Glass Service Agreement dated December 
2001 

Wholesale Service Agreement dated November 12, 
2002 

Wholesale Local Service Agreement dated July 
2002 

Application Service Provider Agreement date May 1, 
2001 

Sun Microsystems, Inc. Customer Agreement dated 
March 28, 2001 

Lease Agreement dated October 16, 2001 

Proposed Cure Amoun 
(.s of April 4, 2003) 

$ 60,000.00 

$ 1,455.17 

$ 10,238.32 

$ 

$ 20,000.00 

$ 18,116.95 

$ 746,144.25 

$ 

$ 1,062.00 

$ 

$ 27,289.38 

$ 86,029.48 

$ 27,687.33 

$ 1,076.50 

Error! Unknown document property name. 



EXHIBIT A TO SALE ORDER 

Focal Communications Corporation 

Transcom Communication Corporation 

Barr TellColoCentral 

Master Service Agreement dated June 14, 2001, as 
amended 

Master Service Agreement dated August 15, 2001, 
as supplemented 

Master Services Agreement 

C2C Fiber, Inc. n/kla 
Telecommunications, Inc. 

Capital Master Services Agreement dated August 31, 2001 

Cytus Communication 

ePhone Telecom, Inc. 

Excel Telecommunications, Inc. 

Florida Digital Network 

Go-Comm, Inc. 

Grande Communications Networks, Inc. 

IDT Telecom LLC 

IONEX Telecommunications, Inc. 

ITC DeltaCom Communications, Inc. 

ITXC Corporation 

Linx Communications, Inc. 

Macro Communications, Inc. 

EXHIBIT "'A" TO SALE ORDER· Page Z 

Master Services Agreement dated December 20, 
2002 

Master Services Agreement dated April 3, 2002 

Master Services Agreement dated January 19, 2001 

Master Services Agreement dated September 7, 
2001 

Master Services Agreement dated April 1, 2002 

Master Services Agreement dated April 13, 2001 

Master Services Agreement dated February 12, 
2002 

Master Services Agreement dated October 28, 2002 

Master Services Agreement dated September 25, 
2002 

Master Services Agreement dated September 31, 
2002 

Master Services Agreement dated June 5, 2002 

Master Services Agreement dated December 3, 
2002 

As Agreed 

$ 1,192,229.61 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

Error! Unknown document property name. 



EXHIBIT A TO SALE ORDER 

Novatel, Inc. 

Novolink Communications, Inc. 

Orion Telecommunications Corporation 

TCAST Communications, Inc. 

Telic Communications, Inc. 

Transcom Communications, Inc. 

Reciprocal Services Agreement dated January 18, 
2002 

Reciprocal Services Agreement dated January 10, 
2002 

Master Services Agreement dated August 13, 2001 

Master Services Agreement dated July 10, 2002 

Master Services Agreement dated September 21, 
2001 

Master Services Agreement dated February 16, 
2001 

TXU Communications Telecom Services Master Services Agreement dated April 9, 2002 
Company 

Voice Exchange, Inc. 

Webtel Wireless, Inc. 

WorldxChange Corporation 

World Link Telecom, Inc. 

XTEL 

TRC Telecom, Inc. 

Capital Telecommunications, Inc. 

SafeTel, Inc. 

CTCube LP 

EXIDBIT "A" TO SALE ORDER M Page 3 

Master Services Agreement dated May 2, 2002 

Master Services Agreement dated July 19, 2002 

Master Services Agreement dated August 15, 2002 

Master Services Agreement dated October 9, 2002 

Master Services Agreement 

Master Services Agreement dated December 20, 
2001 

Master Services Agreement dated March 19, 2001 

Master Services Agreement dated June 27, 2002 

Master Services Agreement dated September 25, 
2002 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

Error! Unknown document property name. 



EXHIBIT A TO SALE ORDER 

CGKC&H Rural Cellular #2 

Dollar Phone Corporation 

Pae Tec Communications, Inc. 

MCI Worldcom Network Services, Inc. 

McGregor Bay Communications, Inc. 

Chip Greenberg Studios, Inc. 

Call Net, L.L.C. 

Barry L. Greenspan 

Brandon J. Becicka 

EXHIBIT "A" TO SALE ORDER- Page 4 

Master Services Agreement dated September 25, 
2002 

Master Services Agreement dated February 4, 2003 

Reciprocal Services Agreement dated July 15, 2002 

Termination Services Agreement dated July 31, 
2001 

Agency Agreement dated March 18, 2002 

Agency Agreement dated July 25, 2002 

Agency Agreement dated June 27, 2001 

Agency Agreement dated January 10, 2002 

Agency Agreement dated May 9, 2002 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

$ 2,191,328.99 

Error! Unknown document property name. 


