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PETITION OF TW TELECOM INC. ET AL.

Pursuant to Section 1.41 of the Commission’s rules' and Section 4(i) of the
Communications Act,? tw telecom inc., BT Americas Inc., the Ad Hoc Telecommunications
Users Committee, Computer & Communications Industry Association, EarthLink, Inc., and
Sprint Nextel Corporation (collectively, “tw telecom inc. et al.”) hereby submit this petition to
reverse the deemed grant of forbearance from general Title II economic regulation, Title II
public policy regulation, and certain Computer Inquiry requirements for the Verizon Telephone
Companies’ (“Verizon’s”) non-TDM-based broadband transmission services.

L. INTRODUCTION AND SUMMARY.

This petition seeks a Commission order that would create regulatory parity between
Verizon and its competitors in the provision of non-TDM-based packetized and optical
transmission services that are critical to businesses and broadband service providers in the
United States. This change is necessary to ensure that the Commission is able to carry out its

responsibility to implement the economic and public policy requirements of Title II of the

'47 CFR. § 1.41.

247 U.S.C. § 154(i). The Communications Act of 1934, 47 U.S.C. §§ 151 ef seq. (the
“Communications Act” or “Act’), was amended by the Telecommunications Act of 1996, Pub.

L. No. 104-104, 110 Stat. 56 (1996).



Communications Act and to level the playing field in the marketplace for services such as
Ethernet, ATM and SONET that comprise the core of the nation’s communications
infrastructure.

Verizon’s petition for forbearance from all Title II regulation of its non-TDM-based
packetized and optical transmission services was deemed granted by operation of law when the
Commission failed to act on the petition by the statutory deadline of March 19, 2006. AT&T,
Embarg, Frontier, and legacy Qwest subsequently filed petitions for forbearance seeking the
same level of deregulation that Verizon received. In the timely orders addressing those petitions,
however, the Commission denied forbearance with respect to the regulations applicable to non-
dominant telecommunications carriers as well as certain other regulations. In so doing, the
Commission reiterated its longstanding policy of requiring that all providers of transmission
services, even those without market power, comply with the bedrock economic and public policy
requirements of Title II. Those requirements therefore apply to all of Verizon’s competitors, no
matter how small, in the provision of non-TDM-based packetized and optical transmission
services. But they do not apply to Verizon.

As the Commission stated in the order addressing AT&T’s petition for forbearance, it is
critical for the agency “to avoid persistent regulatory disparities between similarly-situated
competitors.” Accordingly, the Commission stated that it “will issue an order addressing
Verizon’s forbearance petition . . . within 30 days” of the release of the AT&T Forbearance

Order.* More than three-and-a-half years later, the Commission still has not addressed the

3 Petition of AT&T Inc. for Forbearance Under 47 U.S.C. § 160(c) from Title II and Computer
Inquiry Rules with Respect to Its Broadband Services, Memorandum Opinion and Order, 22 FCC

Rcd. 18705, § 50 (2007) (“AT&T Forbearance Order”).

‘Id



» that exist in the market for

“regulatory disparities between similarly-situated competitors
packetized and optical transmission services. The Commission must do so as soon as possible.

The merits of applying to Verizon the regulations currently applicable to other non-
dominant providers of non-TDM-based packetized and optical transmission services are not in
dispute. Section 10 of the Act requires that the Commission forbear from enforcing regulations
where (1) such regulations are not necessary to ensure just and reasonable and not unjustly or
unreasonably discriminatory rates, terms and conditions, (2) such regulations are not necessary to
protect consumers and (3) forbearance is in the public interest. The Commission has the
authority to reverse forbearance where any of these requirements is not met. This is the case
here.

The Commission has already held in the AT&T Forbearance Order that application of
basic economic regulation under Title II, such as the duties established in Section 201(b) and
Section 202(a) and the complaint procedures in Section 208, are “essential safeguards” for the
protection of consumers of non-TDM-based packetized and optical transmission services.®
There, the Commission also held that application of public policy requirements under Title II,
such as those concerning universal service, privacy and disability access, “advance critically
important national objectives.”” In addition, the Commission held that enforcement of certain
Computer Inquiry requirements is necessary and in the public interest. As a result, the
Commission held that the Section 10 criteria for forbearance from these categories of regulation

are not met with regard to non-TDM-based packetized and optical transmission services.

SId.
81d 967.
T1d §72.






Verizon requested forbearance from application of “Title II common carriage requirements and

312 13

Computer Inquiry rules” < to “‘any broadband services offered by Verizon”'~ at the time or in the
future."* Verizon argued that forbearance was warranted because (1) there was “intense
intermodal competition” in the “broadband mass market”'” from cable providers, who were
subject to a ““hands off’ regulatory approach™;'® (2) there was “intense” “broadband competition
for large business customers” from “the major long-distance carriers” (i.e., AT&T, MCI, and
Sprint),‘? who were “largely unregulated”;'® (3) “in light of the Commission’s statutory duty
under Section 706, . . . it would be unlawful for the Commission to apply any of the Title II
common carriage requirements to the broadband services offered by ILECs”;'® and (4) “[g]iven
that ILECs have no market power in the broadband market, there would be no justification to

apply the Title Il common carriage requirements” to Verizon’s broadband services.?

' See generally Petition of the Verizon Telephone Companies for Forbearance under 47 U.S.C.
§ 160(c) from Title II and Computer Inquiry Rules with Respect to Their Broadband Services,
WC Dkt. No. 04-440 (filed Dec. 20, 2004) (“Verizon Petition”).

12 1d at 2.

13 1d at 1.

'* Verizon requested the same relief as that requested in BellSouth’s October 2004 forbearance
petition to the extent that it was not covered by Verizon’s previously filed requests for regulatory
relief. See id. at 2. BellSouth, in turn, had requested forbearance from traditional common
carriage requirements for “all broadband services that [it] does or may offer.” Id.

15 1d. at 3-4.
' 1d at 9.
" 1d at 7.
8 1d at 11.
' 1d. at 14.

20 1d at 15.



On December 19, 2005, pursuant to Section 10(c) of the Act, the Commission extended
the deadline for acting on Verizon’s petition by 90 days, to March 19, 2006.>' On February 7,
2006, in response to a request for clarification by Commission staff, Verizon submitted an ex
parte letter stating that it sought forbearance for two categories of “broadband transmission
services” that it offers “both to enterprise customers on a retail basis, and to other carriers on a
wholesale basis.”** These categories were (1) non-TDM-based “packet-switched services
capable of 200 kbps in each direction” (including “Frame Relay services, ATM services, IP-VPN
services, and Ethernet services“):"3 and (2) “non-TDM based optical networking, optical hubbing,
and optical transmission services.”** At the same time, Verizon submitted a “List of Broadband
Services for Which Verizon Is Seeking Forbearance” which contained 10 Verizon services that
fell within these two categories.”

In the February 7, 2006 Letter, Verizon did not clarify the specific statutory provisions
and/or implementing regulations from which it sought forbearance. Nor did it explain how

forbearance from each provision and/or regulation satisfied the criteria of Section 10.% Instead,

2! See generally Petition of the Verizon Telephone Companies for Forbearance under 47 U.S.C.
§ 160(c) from Title I and Computer Inquiry Rules with Respect to Their Broadband Services,
Order, 20 FCC Red. 20037 (2005).

22 See Letter from Edward Shakin, Vice President and Associate General Counsel, Verizon, to
Marlene H. Dortch, Secretary, FCC, WC Dkt. No. 04-440, at 2-3 (filed Feb. 7, 2006) (“February

7, 2006 Letter”).
3 See id. at 2.

24 See id. at 3. The services for which Verizon obtained forbearance are referred to hereinafter as
“non-TDM-based broadband transmission services.”

5 See id., Attachment 1.

26 See, e.g., Letter from Jason Oxman, COMPTEL, to Marlene H. Dortch, Secretary, FCC, WC
Dkt. No. 04-440, at 3 (filed Feb. 17, 2006) (“Verizon does not explain, as to a single specific
provision of Title I, how its forbearance petition meets the section 10 test.”); Letter from Russell
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“packet-switched broadband telecommunications services” and existing non-TDM-based
“optical transmission services” (hereinafter, “non-TDM-based special access services”).”> In
particular, the Commission granted each of the petitioners forbearance from dominant carrier
regulation®® and from certain Computer Inquiry requirements.”” Importantly, the Commission

denied each of the petitioners forbearance from a wide range of regulations.

3% The Commission defined the categories of services for which it was granting partial
forbearance as follows: “(1) [the petitioner’s] existing non-TDM-based, packet-switched services
capable of transmitting 200 kbps or greater in each direction; and (2) [the petitioner’s] existing
non-TDM-based, optical transmission services.” AT&T Forbearance Order ¥ 12, Embarg &
Frontier Forbearance Order Y 12; see also Qwest Forbearance Order ¥ 12. Each grant of
partial forbearance excluded all TDM-based DS1 and DS3 special access services. See AT&T
Forbearance Order 9 12; Embarq & Frontier Forbearance Order Y 12; Qwest Forbearance
Order Y 13. In addition, each grant of partial forbearance was limited to the services that the
petitioner offered at the time and listed in its petition. See AT&T Forbearance Order  12;
Embarq & Frontier Forbearance Order 9 12; Qwest Forbearance Order Y 13. By contrast,
although Verizon listed 10 services in its “List of Broadband Services for Which Verizon Is
Seeking Forbearance,” it has taken the position that it sought and obtained forbearance for “all
services that fit within the[] [two] categories [of non-TDM-based packetized and non-TDM-
based optical transmission services] that Verizon does or may offer.” Letter from William H.
Johnson, Assistant General Counsel, Verizon, to Marlene H. Dortch, Secretary, FCC, WC Dkt.
No. 04-440, n.22 (filed Nov. 7, 2007) (emphasis added). The Commission should eliminate any
doubt as to the scope of the deemed grant by reimposing general Title II economic regulation,
Title II public policy regulation, and certain Computer Inquiry requirements on all of Verizon's
existing and future non-TDM-based broadband transmission services. The grant of partial
forbearance to AT&T also excluded its broadband transmission services provided on an
interstate interexchange basis. See AT&T Forbearance Order q 15, see also id. n.168. This
raises the question of whether the deemed grant of Verizon’s petition included forbearance for
Verizon’s interstate interexchange broadband transmission services. To eliminate any doubt, the
Commission should clarify that the deemed grant did not affect regulation of such services.
Indeed, non-dominant carrier regulation applies to incumbent LECs’ in-region interstate
interLATA services offered through a separate subsidiary as well as their out-of-region
interexchange services. See generally Regulatory Treatment of LEC Provision of Interexchange
Services Originating in the LEC’s Local Exchange Area, Second Report and Order in CC Docket
No. 06-149 and Third Report and Order in CC Docket No. 96-61, 12 FCC Red. 15756 (1997).

% Specifically, the Commission granted forbearance from “the requirements contained in section
203 of the Act, 47 U.S.C. § 203, section 214 of the Act, 47 U.S.C. § 214 (as it relates to
dominant carriers), and the following sections of the Commission’s rules: 47 C.F.R. §§ 61.31.-59
(general rules for dominant carriers), 47 C.F.R. § 63.71 (to the extent it provides discontinuance
rules for domestic dominant carriers), [and] 47 C.F.R. Part 69 (access charge and pricing
flexibility rules).” AT&T Forbearance Order n.5; Embarq & Frontier Forbearance Order n.6;
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e Section 254(d) of the Act, which requires every telecommunications carrier to
contribute to the universal service fund;

e Sections 225, 255, and 251(a)(2) of the Act, which impose requirements that
promote access to telecommunications services by individuals with disabilities;

e Section 222 of the Act, which restricts telecommunications carriers’ use and
disclosure of customer proprietary network information (“CPNI”) and which also
facilitates the provision of caller location and subscriber identification
information to emergency service providers; and

e Section 229 of the Act, which requires compliance with the Communications
Assistance for Law Enforcement Act.

The Commission held that the petitioners had “not shown that forbearance from these and other
public policy requirements in Title II and the Commission’s implementing rules meets the
statutory forbearance criteria.”** The Commission found that forbearance would not satisfy the
Section 10(a) criteria because, among other things, (1) the petitioners’ exclusion of universal
service contribution obligations from their forbearance requests was a tacit recognition of the
fact that forbearance from such obligations was not in the public interest;*’ and (2) “forbearing
from the public policy requirements in Title II and the Commission’s implementing rules would
be inconsistent with the critical national goals that led to the adoption of these requirements.”*®
Third, the Commission denied Embarq and Frontier forbearance from the Computer
Inquiry transmission access and nondiscrimination requirements (i.e., the requirements to offer

as telecommunications services the basic transmission services underlying the enhanced services,

and to offer those telecommunications services on a nondiscriminatory basis to all enhanced

* AT&T Forbearance Order § 74; Embarq & Frontier Forbearance Order § 66; Qwest
Forbearance Order | 71.

* AT&T Forbearance Order § 74, Embarq & Frontier Forbearance Order | 66; Qwest
Forbearance Order § 71.

4 AT&T Forbearance Order 75, Embarq & Frontier Forbearance Order § 67; Qwest
Forbearance Order § 72.
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service providers, including its own enhanced services operations) that apply to all non-BOC
facilities-based wireline carriers in their provision of enhanced services.*’ The Commission also
denied AT&T and legacy Qwest forbearance from the BOC-specific Computer Inquiry
requirements to the extent that they impose the same transmission access and nondiscrimination
requirements that apply to all non-BOC, facilities-based wireline carriers in their provision of
enhanced services.*® In each case, the Commission found that relief from the Computer Inquiry
transmission access and nondiscrimination requirements when providing information services in
conjunction with the petitioner’s existing non-TDM-based special access services was not in the
public interest because “it would confer a regulatory advantage on [the petitioner], vis-a-vis its
facilities-based wirel iné competitors offering information services.”*

The denial of forbearance from these categories of regulation means that AT&T, legacy
Qwest, Embarq, and Frontier (as well as other providers of non-TDM-based broadband
transmission services) are subject to regulations that do not apply to Verizon’s non-TDM-based
broadband transmission services. Based on the discussion of the statutory provisions and
implementing rules in the AT&T Forbearance Order, it appears that Verizon received
forbearance for its non-TDM-based broadband transmission services from not only dominant
carrier regulation and certain BOC-specific Computer Inquiry requirements but also (1) general
Title II economic regulation; (2) Title II public policy regulation; and (3) the BOC-specific
Computer Inquiry requirements to the extent that they impose the same transmission access and

nondiscrimination requirements that apply to all non-BOC, facilities-based wireline carriers in

% See Embarq & Frontier Forbearance Order § 53.
® See AT&T Forbearance Order | 58; Qwest Forbearance Order § 59.

¥ AT&T Forbearance Order Y 58; Embarq & Frontier Forbearance Order Y 53; Qwest
Forbearance Order 4 59.
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Third, the Commission held that forbearance from non-dominant streamlined
discontinuance, transfer of control, and tariffing requirements would not satisfy the third prong
of Section 10(a) because “the Commission necessarily determined that these requirements were

needed to protect the public interest and competitive markets in situations where a carrier lacks

market power.”“’

Finally, the Commission found that, as a general matter, AT&T failed to demonstrate
how forbearance from these and other general Title II economic regulation requirements was not
necessary for the protection of consumers, as required by Section 10(a)(2), or how forbearance is
consistent with the public interest, as required by Section 10(a)(3).8” The Commission held that,
in fact, such forbearance would not satisfy Sections 10(a)(2) and (3) because it “would result in

disparate regulatory treatment for the same or similar services, create market distortions, and fail

to protect consumers.”®*

For these same reasons, the Commission should reverse the deemed grant of forbearance
from general Title II economic regulation for Verizon’s non-TDM-based broadband transmission
services.”” The rationale for denying AT&T (as well as Embarq, Frontier, and Qwest)

forbearance from the aforementioned statutory provisions and regulations applies equally to

% AT&T Forbearance Order | 68; see also Embarq & Frontier Forbearance Order Y 60; Owest
Forbearance Order q 65.

87 AT&T Forbearance Order 9 68; see also Embarq & Frontier Forbearance Order Y 60; Owest
Forbearance Order 9 65.

8 AT&T Forbearance Order 9 68; see also Embarq & Frontier Forbearance Order § 60; Qwest
Forbearance Order  65.

% The Commission should also clarify that the application of “economic regulations that apply
generally to incumbent LEC[s] or BOCs,” including but not limited to Sections 251(c) and 271
of the Act, to Verizon’s non-TDM-based broadband transmission services was unaffected by the
deemed grant. AT&T Forbearance Order § 70; Embarq & Frontier Forbearance Order  62;

QOwest Forbearance Order v 67.
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promoting access to telecommunications services by individuals with disabilities, protecting
consumer privacy, and increasing the effectiveness of emergency services, among other
objectives,” and that continued application of these requirements was therefore necessary to
protect consumers and was in the public interest.”

For these same reasons, the Commission should reverse the deemed grant of forbearance
from Title II public policy regulation for Verizon’s non-TDM-based broadband transmission
services. Like AT&T, Verizon failed to discuss or justify forbearance from Title II public policy
requirements.”* Moreover, the Commission’s reasoning that granting AT&T (as well as Embarq,
Frontier, and legacy Qwest) forbearance from Title II public policy regulation for their existing
non-TDM-based special access services would be inconsistent with critical national policy goals
applies equally to Verizon. There is nothing unique about Verizon or its non-TDM-based
broadband transmission services that justifies forbearance from such regulation, which applies

generally to all carriers.

3 AT&T Forbearance Order ¥ 72; see also Embarq & Frontier Forbearance Order Y 64; Owest
Forbearance Order 9§ 69.

7 Verizon merely asserted in its reply comments that “if the Commission agrees that particular
[Title II] provisions are needed to promote national security, emergency preparedness, or other
such public policy concerns, implementing such provisions under Title I for all broadband
platforms” would be preferable to “imposing them through Title II regulation only on the local
telephone companies who are minority players.” Reply Comments of Verizon in Support of its
Petition for Forbearance, WC Dkt. No. 04-440, at 32 (filed Mar. 10, 2005). The Commission’s
ancillary jurisdiction is severely limited. See generally Comcast Corp. v. FCC, 600 F.3d 642
(D.C. Cir. 2010) (holding that the Commission lacks ancillary jurisdiction to regulate an Internet
service provider’s network management practices); Am. Library Ass'nv. FCC, 406 F.3d 689
(D.C. Cir. 2005) (holding that the Commission lacks ancillary jurisdiction to promulgate so-
called “broadcast flag” rules).
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of revisiting forbearance decisions,”’ and it promised to do so in the case of Verizon’s deemed
granl.?s Moreover, the fact that forbearance was deemed granted to Verizon by operation of law
does not mean that the Commission lacks the authority to reimpose the regulation at issue on
Verizon’s non-TDM-based broadband transmission services. In fact, in Ad Hoc
Telecommunications Users Committee v. FCC, the D.C. Circuit held that the deemed grant in the
“related Verizon . . . special access matter[] . . . is not chiseled in marble” and that the
Commission could reassess that forbearance decision and other forbearance decisions as it
reasonably sees fit.”

Verizon will likely argue that the Commission cannot reverse the deemed grant of
forbearance from the regulation at issue because Verizon has relied on the unregulated status of
its non-TDM-based broadband transmission services to make business decisions about those
services.®® But Verizon has been on notice since October 2007 that the Commission intended to
revisit the deemed grant.®' Thus, Verizon could not reasonably rely on the notion that its

unregulated status with respect to non-TDM-based broadband transmission services would

remain unchanged.

7" See AT&T Forbearance Order n.120; Embarq & Frontier Forbearance Order n.113; Qwest
Forbearance Order n.127.

78 See AT&T Forbearance Order  50.
" See Ad Hoc Telecomms. Users Comm., 572 F.3d at 911.

80 See, e. g., Letter from William H. Johnson, Assistant General Counsel, Verizon, to Marlene H.
Dortch, Secretary, FCC, WC Dkt. No. 04-440, at 2 (filed Nov. 7, 2007) (explaining that, since
the deemed grant, Verizon has negotiated numerous private carriage agreements for enterprise

broadband services).

81 See AT&T Forbearance Order q 50.
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