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Before the
Federal Communications Commission
Washington, DC 20554

In the Matter of

Common Carrier and Aeronautical Radio IB Docket No. 11-133

Licensees under Section 310(b)(4) of the

)
)
Review of Foreign Ownership Policies for )
)
)
Communications Act of 1934, as Amended )

COMMENTS OF VODAFONE GROUP

Vodafone Group (“Vodafone”) respectfully submite$e comments to the Notice of
Proposed Rulemaking (“NPRM”) in the above captiopeateeding. While the proposals
outlined by the Federal Communications CommissiB&C” or “the Commission”) in the
NPRM will effect modest improvements in the Comnuas foreign ownership policies, they
do not go far enough. Vodafone urges the Commigsi@adopt more comprehensive reform to
ensure that its foreign ownership rules are cleffective, and consistent with the applicable
statutes and U.S trade commitments.

l. INTRODUCTION AND SUMMARY

The Commission aptly recognizes that “[floreignestment has proven to be an
important source of equity financing for U.S. t@eanunications companies, fostering technical
innovation, economic growth, and job creatidnlf' has long held a presumption that the public

interest is served “by permitting greater investtri®nforeign individuals and entities from

! Review of Foreign Ownership Practices for Commonri€aand Aeronautical Radio Licensees under Sexctio

310(b)(4) of the Communications Act of 1934, asded Notice of Proposed Rulemaking, IB Docket No. BB;1
26 FCC Rcd 117083 (rel. Aug. 9, 2011INPRM).
2

Id. 7 2.



[World Trade Organization] Member countries in UcBmmon carrier . . . licensees.Such
beneficial foreign investment provides much nee@sdurces for U.S. wireless licensees to
continue to upgrade their networks and deliver aded communications services to their
customers.

As one of the largest and most significant foremgrestors in the U.S., Vodafone
commends the Commission’s efforts in this procegtinpromote additional beneficial foreign
investment in the future by eliminating unnecessagulatory burdens that have long plagued
its foreign ownership regime. As the comments Wweattake clear, regulatory reform in this area
can be easily accomplished without causing anyataaluin the Commission’s ability under
section 310(b) of the Communications Act of 193tamended (the “Act™to protect the
public interest and address comprehensively forewgnership in covered licensees. The
purpose and legislative history of section 310(p¥@bws that Congress gave the Commission
broad authority under that provision to recogniad address indirect foreign ownership in all
forms and at all levels in a covered licensee’s@ship chain, and such authority can be fully
and completely exercised under a less burdensothenare structurally coherent regime.

As noted above, foreign investment in common cawieeless licensees is governed by
section 310(b). Section 310(b)(3) imposes a 20gurcap on direct investment by foreign
individuals, corporations, and governments in d@nmon carrier wireless licensee§ection
310(b)(4) permits unlimited investment by foreigwlividuals, corporations, and governments in

U.S.-organized entities that directly or indireatiyntrol U.S. common carrier wireless licensees,

® |d. { 13;see also Rules and Policies on Foreign Participatio the U.S. Telecommunications Market: Market

Entry and Regulation of Foreign-Affiliated Entitig®eport and Order and Order on ReconsideratiomdBket Nos.
97-142 and 95-22, 12 FCC Rcd 23891, 23940 Y 1197(1@Foreign Participation Ordet), modified by Order on
Reconsiderationl5 FCC Rcd 18158 (2000).

* 47 U.S.C. § 310(b).

> 1d. § 310(b)(3).



unless the Commission finds that the public inteiseserved by imposing a 25 percent cap on
such investmertt.

The Commission currently authorizes foreign invesitrin common carrier wireless
licensees under the procedures outlined in its Fa@&ign Participation Orderand the
International Bureau’s 20(Horeign Ownership Guideling$IB Guidelines”).” Under the
current framework, wireless licensees seeking Casion approval of their U.S. parents’
foreign ownership must file a petition or requestdeclaratory ruling before the foreign interest
in the parent may exceed 25 perceiithe Commission considers petitions for declayataling
on a case-by-case basis, placing them on publicenatsually within one or two months of their
filing.° Because the Commission’s review policies seekdace barriers to foreign investment
from World Trade Organization ("WTQ”) Member couss, they focus on whether the
proposed foreign investor is from a WTO Member an#VTO Member country. The
Commission generally will authorize foreign invastoamed or described in the petition, and
then only in the ownership amounts specified ingéttion, and may grant a petition subject to
conditions imposed upon the licensée-inally, the Commission also will consider anyioal

security, law enforcement, foreign policy, or tramcerns raised by Executive Branch agencies

® 1d. § 310(b)(4).

" See Foreign Participation OrdgForeign Ownership Guidelines for FCC Common Carrerd Aeronautical
Radio Licensegsl9 FCC Rcd 22612 (IB 2004)IB Guideline$). The IB Guidelines apply only to FCC common
carrier and aeronautical radio licend@sGuidelinesat 4.

& NPRMT 11.

® Seeidff 11, 73see also infraote 32 and accompanying text.

% The Commission applies an “open entry” standarihdirect foreign investment from WTO Member coiggr
which creates a rebuttable presumption that suokigio investment does not raise competitive corsémnthe
United StatesNPRM 11 12-13. By contrast, the Commission applies aiffiettive competitive opportunities”
standard to indirect foreign investment from non-@/Member countries, which considers whether theifor
country that hosts the proposed investor’s prifgitece of business offers “effective competitiyeportunities” to
U.S. investors in the same wireless service selctof. 14.

1 |d. 19 15-18.



(e.g, the Department of Justice and Department of HanteBecurity), and may impose
conditions requested by such agenéies.

Over the last 13 years, parties have applied famd-the Commission has issued — about
150 section 310(b)(4) rulings authorizing foreigmastment in U.S. telecommunications carriers
under theForeign Participation Ordes procedures® Thoseprocedures, however, have been
complex, expensive, time-consuming, and burdendome&ensees, prospective foreign
investors, and the Commission, and have servestourage additional, beneficial foreign
investment? Wireless licensees face difficulties in asceitajrtheir percentage of foreign
ownership and are required to compile voluminoighlly detailed records, while the
Commission must undertake a “fact-sensitive, timesaming review” that yields only a
“snapshot” of the licensee’s foreign ownership ctiite at the time of the revieWw.Parties often
must return to the Commission to obtain additice®aition 310(b)(4) approvals when their
foreign ownership structures chanfe.

The NPRM proposes changes to “revise and simplifig’ current regulatory
framework:” While Vodafone commends the Commission’s goatssaupports its modest
reform proposals, it urges the Commission to adapte comprehensive reform to ensure its
procedures are clear and predictable, are consistdnthe Act and U.S. trade commitments, are
efficient and cost-effective, and promote foreigmastment in common carrier wireless
licensees. Specifically, Vodafone urges the Comimisto: (1) clarify the relationship between

sections 310(b)(3) and (b)(4), specifying thatisec810(b)(3) applies only to direct foreign

2 1d. 7 13.
1B d. g 2.
14 .
5.
1 q.
7 d. g 3.



investment in a covered licensee, while section(I3{@) applies to indirect foreign investment
in a covered licensee; and (2) adopt a streamliéide procedure for processing section
310(b)(4) petitions, as described herein.

Il. VODAFONE SUPPORTS THE COMMISSION’S MODEST PROPOSALS
FOR REFORM, BUT BELIEVES THEY DO NOT GO FAR ENOUGH

Vodafone supports the Commission’s efforts to “i@dto the extent possible the
regulatory costs and burdens imposed on wirelessram carrier and aeronautical applicants,
licensees, and spectrum lessees; provide greatap@arency and more predictability with
respect to the Commission’s filing requirements eewiew process; and facilitate investment
from new sources of capital’” Vodafone agrees with the Commission that redubargiers to
foreign investment in wireless licensees will intmethe benefit of U.S. consumeéts.

In the NPRM, the Commission seeks to reduce thebeumwf section 310(b)(4) petitions
for declaratory ruling, as well as the time andenge associated with such petitihs.
Specifically, the Commission’s proposals includaiiag section 310(b)(4) rulings in the name
of the U.S. parent and automatically extending ¢heggprovals to subsidiaries and affiliates of
the parent; permitting named foreign investors to increasér tiieect or indirect interests at any
time after the Commission’s initial ruling, up todaincluding a non-controlling 49.99 percent
interest, with the additional option of seeking legyal at the outset to acquire 100 percent of the
equity/voting interests in the U.S. parent comp&rand eliminating the requirement that U.S.
parents expressly identify any foreign investot ti@ds an interest of 25 percent or less, subject

to the requirement that the petition identify anglividual or entity that holds a direct or indirect

18 1d. 971, 23.
¥ d. 72

20 1d. 91 3-5.
2L 1d. 11 39-40.
22 1d. 19 41-45.



interest of 10 percent or more, or any “controlliimgerest in the U.S. parefit. The
Commission also seeks comment on a variety of iaaditissues related to its section 310(d)(4)
declaratory ruling procedurés.

Vodafone does not object to the Commission’s pralspsnd believes they would limit
the number of section 310(b)(4) petitions filedmtihe Commission and reduce to some extent
the expense associated with those filifigslevertheless, Vodafone believes that the
Commission’s proposals do not go far enough toideownore practical benefits to licensees
seeking foreign investment. Instead, the Commissimuld adopt more comprehensive reform,
as described below, to clarify and simplify its eggch to foreign ownership under both sections
310(b)(3) and 310(b)(4) and to streamline its sac810(b)(4) approval process. Vodafone’s
proposals are consistent with the NPRM'’s soliaatf proposals outlining “ways [the FCC]
can improve the proposed framework,” and the NPRN#ation to submit “alternative
approaches?® Pursuant to the NPRM’s requirement that “[p]ropais of a different or
modified approach . . . provide detailed recomma#nda for specific rules to implement their

proposals,” Vodafone describes its specific alteveaeform proposals belof.

2 |d. 19 42, 65.

2 The Commission sought comment, for example, ortiveiat should retain, modify, or eliminate thetifistion
between WTO and Non-WTO Member investméht{{ 25-35; permit investors not named in a 310jk){lng to
hold an aggregate interest up to 100 percent irUtlse parent (so long as no single investor or grolinvestors
hold an interest exceeding 25 percent, or a cdimgahterest at any level, without Commission apd), 11 46-47;
allow a U.S. parent to insert a new foreign-orgadizontrolling parent into the vertical ownershifain above the
U.S. parent without prior Commission approval, ¥¥68; or require the U.S parent to file periodictifieations to
demonstrate its compliance with the foreign ownigrshles,  77.

% While Vodafone does not object to the Commissigirsposals, it nonetheless suggests modificatiothef
Commission’s proposal to issue the section 310jljétlaratory ruling to the licensee’s lowest-tégreontrolling
U.S. parent.See id.f1 39-40. The proposal would produce more beia¢fiesults if the Commission issued the
section 310(b)(4) declaratory ruling to the higktgested, controlling U.S. parent, thus covering @albsidiaries of
affiliated companies sharing the same ownership.

% |d. 7 24.

7.



[I. THE COMMISSION'S REGULATORY FRAMEWORK FOR
AUTHORIZING FOREIGN INVESTMENT IN COMMON CARRIER
WIRELESS LICENSEES REQUIRES COMPREHENSIVE REFORM

A. Comprehensive Reform Is Necessary to Reduce the Rilens of the
Commission’s Current Framework

Chairman Genachowski has recently indicated thgeiriay reform is a top priority,” and
should involve a “hard and honest[]” look at the@E€rules?® Consistent with this objective,
the NPRM seeks to “reduce unnecessary barrieéogh investment and to accommodate the
myriad forms of corporate governance and equitg$tment used to structure and finance
business enterprises in global markets, while ooimg to protect against harm to the public
interest.” A hard and honest look at the FCC’s current 3lB@mework reveals that it is
inconsistent with the Act, inefficient, and burdems. For example, although Vodafone’s
investment in Verizon Wireless has not changedesine Commission first reviewed that
investment in 2000, Vodafone has been forced ¢émfilmerous declaratory ruling petitions
seeking approval of that investment in later tratisas®*® Even if the Commission’s modest
reform proposals are adopted, the Commission’s umibed declaratory ruling framework will

continue to be burdensome, costly, and time-consgmyodafone believes, therefore, that to

% Remarks of Chairman Genachowski at Georgetown eEefar Business and Public Policy, Georgetown
University at 2 (Nov. 7, 2011) Chairman’s Remarks.

? NPRMT 38.

30 gee, e.g.Applications of Cellco Partnership d/b/a Verizonrgléss and Atlantis Holdings LLC For Consent to
Transfer Control of Licenses, Authorizations, apeé@rum Manager and De Facto Transfer Leasing Agements
and Petition for Declaratory Ruling that the Traw$ian is Consistent with Section 310(b)(4) of the
Communications Act,Memorandum Opinion and Order and Declaratory Ruli® FCC Rcd 17444
(2008); Applications of Cellco Partnership d/b/a Verizonr®léss and Rural Cellular Corporation For Consemt T
Transfer Control of Licenses, Authorizations, apé@&rum Manager Leaseblemorandum Opinion and Order and
Declaratory Ruling, 23 FCC Rcd 12463 (2008pplications of Northcoast Communications, LLC abellco
Partnership d/b/a Verizon Wirelesdemorandum Opinion and Order, 18 FCC Rcd 6490,26%49 & n.15
(CWD/WTB 2003);Wireless Telecommunications Bureau and Internati@umeau Grant Consent for Assignment
or Transfer of Control of Wireless Licenses andhadtations from Price Communications Corporati@nQellco
Partnership d/b/a Verizon WireledBublic Notice, 16 FCC Rcd 7155 (WTB/IB 2001).

7



achieve the Commission’s goals while protectinggbeernment’s interests, the Commission
must undertake more comprehensive reform of its@e810(b) framework.

As the Commission acknowledges in the NPRM, theetuirsection 310(b)(4) pre-
approval process is unnecessarily burdensome astfwbof staff and applicant resourcés.
Unreasonable delay is perhaps the most pervast/easily deficiency of the current process. It
often takes between one and two months from thee afdiling before petitions for declaratory
ruling are even put on public notite Delays can be considerable even under the best of
circumstances, when few or no third parties olj@the proposed foreign investment, and where
the Commission imposes few or no conditions oritdemsee (or simply orders the licensee to
continue abiding by previously imposed conditions).

In many cases, national security concerns raisdtid¥xecutive Branch constitute the

only impediment to Commission approval of a sec8@f(b)(4) request, but even where the

31 NPRMY 2 (noting that “[w]ireless licensees . . . faigniicant difficulties and expense in trying tocastain
their percentages of foreign ownership,” “[m]any. .proceedings generate voluminous records camgisf highly
detailed information that companies must compil&astizenship and principal places of businestheir investors,
including individuals and entities that halié minimisinterests directly or indirectly through multipletervening
investment vehicles and holding companies,” anfhatfle of these cases . . . requires Commission tstaffidertake
a fact-intensive, time-consuming review of the camgs ownership information to confirm that its RAATO
ownership does not exceed 25 perceritf);f 22 (“[WI]ith the exception of companies that atesely held, U.S.
parent companies face significant difficulties audts in trying to ascertain the citizenship andgpal places of
their investors, which often hold their interestslirectly through multiple intervening investmerghicles and
holding companies.”).

32 Based on a review of filings in the InternatioBaireau’s Filing System (“IBFS”), it appears thatngaetitions
for declaratory ruling are placed on public notmee to two months after filing, and that it sometgntakes
substantially longerSee, e.gAmérica Movil, S.A.B. de C.V.Petition for Declaratory RulingFile No. ISP-PDR-
20100623-00012 (filed June 23, 2010) (placed oripuintice 45 days after filingNon Streamlined International
Applications/Petitions Accepted for FilindPublic Notice (Aug. 5, 2010)); RigNet SatCom, .|nBetition for
Declaratory Ruling Under Section 310(b)(4) of then@nunications Act of 1934, as Amendeite No. ISP-PDR-
20060815-00011 (filed August 10, 2006) (placed amlip notice 40 days after filingNon Streamlined
International Applications Accepted for Filingublic Notice (Sept. 19, 2006)); Choice HoldindC, Petition for
Clarification or, In the Alternative, Declaratoryuiing Under Section 310(b)(4) of the Communicatiéosof 1934,
as AmendedFile No. ISP-PDR-20080702-00017 (filed July 208p(placed on public notice 100 days after filing,
Non Streamlined International Applications/PetitioAccepted for FilingPublic Notice (Oct. 10, 2008)); Cellco
Partnership d/b/a Verizon Wireles®equest for Declaratory Rulingrile No. ISP-PDR-20071129-00016 (filed Nov.
29, 2007) (placed on public notice 145 days aftiémgf Non Streamlined International Applications/Petitson
Accepted for FilingPublic Notice (Apr. 22, 2008)).



licensee voluntarily agrees to abide by the Exgeusiranch’s requested conditions, the licensee
can wait months, if not years, before the Commisgi@nts approval. For example, in 2005,
Choice Holdings LLC filed a petition seeking a d&atory ruling that indirect foreign
investment of up to 35 percent in two common caradio licensees from a citizen of a WTO
Member country was permissible under section 318)8J Even though the Commission did
not find any public interest harm caused by thgpsed investment, it did not grant the petition
until more than two years later, imposing only #hasnditions related to national security
sought by the Department of Homeland Sectfit{fhis scenario, in which the petitioner faced
considerable delay even though the Commission ahoist® impose conditions other than those
requested by a national security agency, is alcomon® The lack of a definite time frame
for addressing section 310(b)(4) petitions is arlstontrast to the 30-day time frame applicable
to the vast majority of voluntary notice filings deto the Committee on Foreign Investment in
the United States (“CFIUS”), which regulates foreigvestment in a much broader array of
critical economic sectors, including communicatidhs

Even where a proposed foreign investment raisesational security concerns with the
Executive Branch and little or no public intereshcerns with the Commission, an unreasonable

amount of time may pass before a section 310(lpgddion is granted. For example, in 2005,

3 Choice Holdings LLCPetition for Declaratory Ruling Under Section 31){@) of the Communications Act of
1934, as Amendedrile No. ISP-PDR-20050624-00008 (filed June 2d0%) (“Choice PDR”). The Commission
issued a public notice concerning the Choice PD& dour months later, on October 28, 208®e Streamlined
International Applications Accepted for FilinBublic Notice (Oct. 28, 2005).

3 International Authorizations Grante®ublic Notice, DA 07-3402 (Jul. 16, 2007).

% See, e.g.Telecom North America Mobile, IncRetition for Declaratory RulingFile No. ISP-PDR-20090820-
00007 (filed Aug. 18, 2009), granted on Februar2@i1 (535 days after filing); América Mévil, S.A.Be C.V.,
Petition for Declaratory RulingFile No. ISP-PDR-20100623-00012 (filed June 2Bl®, granted on February 7,
2011 (229 days); T-Mobile USA, IndRetition for Clarification or, In the AlternativeDeclaratory Ruling Under
Section 310(b)(4) of the Communications Act of 1@84Amended, and Request for Streamlined ProcgdSile
No. ISP-PDR-20060510-00013 (filed May 10, 2006anged on November 28, 2006 (202 days).

% Seehttp://www.treasury.gov/resource-center/internaiéforeign-investment/Pages/cfius-overview.aspx.

9



Telemetrix Inc. sought Commission approval of gopsed transaction that would result in
foreign ownership exceeding 25 perc&ntdaving found no public interest harms causedhiey t
foreign investment, the Commission granted Telexistpetition on August 7, 2006 — 494 days
after filing — without imposing any conditions dretlicenseé® Such prejudicial delay in
granting section 310(b)(4) petitions, without thebsition of any conditions, frequently arises
when a licensee with an approved foreign ownerstiycture acquires licenses to new spectrum
in an FCC-sponsored auction. In 2007, Verizon Wa®filed a petition to confirm that its
ownership structure complied with section 310(bgddl would permit the acquisition of licenses
to be sold in the 700 MHz band auctinAlthough the Commission did not find any
competitive or public interest issues raised byabguisition of such licenses, it waited nearly a
full year before granting the petitidf252 days after announcing that Verizon Wireless ha
acquired 700 MHz licenses in the auctfdnOther licensees have faced similar prolongedysela
following their acquisition of spectrum licensesaattion, despite the Commission’s decision

not to impose any new conditions in granting tiseiction 310(b)(4) petitioriS.

37 Telemetrix Inc.Petition for Declaratory Ruling Under Section 31p@f the Communications Act of 1934, as
Amended File No. ISP-PDR-20060221-00003 (filed Mar. 3D03) (“Telemetrix PDR”). More than one year
passed before the Commission placed the Telem@&bDR on public noticeNon Streamlined International
Applications Accepted for Filind?ublic Notice (Apr. 12, 2006).

% International Authorizations GrantedPublic Notice, DA 06-1614 (Aug. 10, 2006). The n@uission also
authorized the licensee to accept an addition@reggte 25 percent indirect equity and/or votirtgrest from the
named foreign investors or other foreign investeithout seeking further Commission approval undectisn
310(b)(4), subject to certain conditions.

39 Cellco Partnership d/b/a Verizon WireleBequest for Declaratory Rulingile No. ISP-PDR-20071129-00016
(filed Nov. 29, 2007).

0" International Authorizations Grante®ublic Notice, DA 08-2577 (Nov. 26, 2008).

“1 Auction of 700 MHz Band Licenses Closes; Winnirdg&is Announced for Auction ,7Bublic Notice, DA 08-
595 (Mar. 20, 2008).

2 See, e.g.Choice Holdings LLCpPetition for Clarification or, In the AlternativeDeclaratory Ruling Under
Section 310(b)(4) of the Communications Act of 1834Amended-ile No. ISP-PDR-20080702-00017 (filed July 2,
2008) (granted on May 20, 2009 — 322 days aftergfil United Wireless Holdings IncRetition for Declaratory
Ruling Under Section 310(b)(4) of the Communicatidwt of 1934, as Amendelile No. ISP-PDR-20080404-
00010 (filed Apr. 4, 2008) (granted on Decembe2@)8 — 249 days after filing); AST Telecom, LLRequest for

10



The foregoing demonstrates that even in the bests#s — where the Commission
identifies no public interest or competitive haramgl the Executive Branch raises no objections
(or where the petitioner voluntarily agrees to atads requested by the Executive Branch) — a
petitioner often must wait months, if not yeardobe the Commission approves a section
310(b)(4) petition under the current framework.eT®ommission’s proposals set forth in the
NPRM fail to alleviate the onerous time lag thdtdas from even these benign foreign
investments.

While a delay of months or years would cause siganit harm to a wireless provider in
any event, such delay in circumstances where tmen@ission has no reason to impose
conditions on granting a petition results in evesager harm and yields nothing more than a
deadweight loss to the provider, its investors, lwedpublic. Such delays are especially
troubling for new spectrum licenses because th&ydew network construction. The current
pre-approval process also places U.S. wirelessgems/seeking investment capital at a distinct
disadvantage vis-a-vis wireless providers in ottmemtries because many of the non-U.S.
providers are not required to seek pre-approvédm@ign investment from “friendly” nations. It
also places U.S. wireless providers with significamounts of foreign investors at a
disadvantage vis-a-vis U.S. wireless providers autlsuch investors. Given the capital-
intensive nature of the wireless business, thessdgtantages have real consequences for
network deployment, capacity, and coverage.

In view of these fundamental problems with the entisystem, it is appropriate for the
Commission to consider not just the incrementalmag proposed in the NPRM, but more

comprehensive reform to achieve the clarity andiptability that the current section 310(b)

Declaratory Ruling File No. ISP-PDR-20080401-00006 (filed Apr. 108D (granted on November 26, 2008 — 239
days after filing).

11



regulatory framework lacks. Vodafone’s proposeanges to the section 310(b) regulatory
framework, described in more detail below, wouldrpote foreign investment in U.S. licensees,
reduce the regulatory burden on licensees andgioiavestors, streamline the Commission’s
review process, and align the Commission’s proasiwith the requirements of the Act and U.S.
trade commitments, while continuing to ensure thatgovernment’s “interests related to
national security, law enforcement, foreign poliagd trade policy” are protectéd.
B. The Commission Should Enhance the Predictability ash Clarity of its
Procedures for Reviewing Foreign Investment by Clafying that Section

310(b)(3) Applies to Direct Investment and 310(b){4Applies to All Indirect
Investment

A significant obstacle to enhancing the clarity afittiency of the Commission’s current
section 310(b)(4) framework is the Internationald&au’s incorrect interpretation of the
relationship between sections 310(b)(3) and 318Y5j( The IB Guidelines, which were issued
without affording the public an opportunity for camant, incorrectly apply section 310(b)(3) to
restrict some forms of indirect foreign investmenrtd illogically make it harder for a foreign

company to hold a “non-controlling” indirect intstehan a “controlling” indirect interest in a

* NPRMT 3.
M 47USC. 8§ 310(b)(3)-(4). Section 310(b) provideselevant part:

(b) No broadcast or common carrier or aeronauénaloute or aeronautical fixed radio station lieeslall
be granted to or held by —

(3) any corporation of which more than one-fifthtbé capital stock is owned of record or voted ligns
or their representatives or by a foreign governmentrepresentative thereof or by any corporation
organized under the laws of a foreign country;

(4) any corporation directly or indirectly contred by any other corporation of which more than tmeth

of the capital stock is owned of record or votedabgns, their representatives, or by a foreignegoment

or representative thereof, or by any corporatiogaoized under the laws of a foreign county, if the
Commission finds that the public interest will lee\&d by the refusal or revocation of such license.

12



wireless license& The Bureau’s interpretation also is in confligtwthe Act and U.S. trade
commitments.

Section 310(b)(4), in contrast, can be read to epess all levels and types of indirect
investment that meet that provision’s minimum lexkedoreign ownership. Analyzing all
indirect investment under section 310(b)(4), themefis consistent with the Act and is in
harmony with U.S. trade commitments. The Commissioould thus take the opportunity
afforded by this proceeding to confirm that allégpof indirect foreign investment are governed
by section 310(b)(4), not section 310(b)(3).

1. Section 310(b)(3) of the Act Does Not Apply to Indect Foreign
Investment

The IB Guidelines state that section 310(b)(3)'2€cent cap on foreign interests
governs where relevant foreign interests “holdjjiggor voting interests in a licensee through
an intervening domestically organized holding conmypiat itself holdsion-controlling
interests in the license&.”This statement is incorrect as a matter of lad @wlicy because it
conflicts with the plain meaning of section 3108))(the legislative history of that provision,
and the United States’ WTO Commitments, and issnpported by Commission precedent.

Section 310(b)(3)’s Plain Meaning.The plain meaning of section 310(b)(3) coveryonl
direct foreign interests in common carrier radgetisees, not indirect interests. Section
310(b)(3) applies only to a covered licensee wieagety is “owned” or “voted” by a foreign
entity.*” Where equity in the licensee is held or votedbpmesticentity, the domestic entity
(and not any alien) is the owner of record, antlas the power to vote the equity. Because the

section 310(b)(3) terms “owned of record” and “wbby” are not ambiguous, the Commission

%5 |B Guidelinesat 6.
46
Id.
47 47 U.S.C. § 310(b)(3).
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may not interpret them in a manner that is conttareir plain meaning. Nor does section
310(b)(3) need to be stretched to address indimértests in licensees held by foreigners through
a domestic company because that is the purpostds 310(b)(4), which regulates
“corporation[s] directly or indirectly controlledytany other corporatiorf?” Before the issuance

of the IB Guidelines, the Commission correctly agglthe 20 percent limit in section 310(b)(3)
to direct foreign investment in licensees otfly.

Legislative History of Section 310(b).The legislative history of section 310(b)
underscores the plain meaning of section 310(ly3)emonstrating that Congress added
section 310(b)(4) to address indirect interestswhee not addressed by sections 310(b)(1§%(3).
The current sections 310(b)(1)-(3) have their origi Section 12 of the Radio Act, which
Congress imported into the Act with only minor ®ens>* Section 12 of the Radio Act

comprised the then-existing limits on foreign ovahép of common carrier radio licenseds.

8 Barnhart v. Sigmon Coal C0534 U.S. 438, 450 (2002yoting Robinson v. Shell Oil C&19 U.S. 337, 340
(1997) (“As in all statutory construction cases, egin with the language of the statute. The fatstp is to
determine whether the language at issue has a at@irunambiguous meaning with regard to the paatialispute
in the case. . . . The inquiry ceases if the stayuanguage is unambiguous and the statutory sehgmroherent and
consistent.”) (internal quotation marks omitted).

%9 47 U.S.C. § 310(b)(45ee United States v. Logk¥1 U.S. 84, 95-96 (1985) (“[D]eference to thpremacy of
the Legislature, as well as recognition that Cosgmeen typically vote on the language diilh generally requires
us to assume that the legislative purpose is egpdely the ordinary meaning of the words usedGaing behind
the plain language of a statute in search of a jfigEontrary congressional intent is ‘a step tothken cautiously’
even under the best of circumstangeguoting Richards v. United State&369 U.S. 1, 9 (1962American Tobacco
Co. v. Patterson456 U.S. 63, 75 (1982Riper v. Chris-Craft Industries, In¢ 430 U.S. 1, 26 (1977)) (internal
guotation marks omitted) (emphasis added).

0 See, e.g., Bell Atlantic New Zealand Holdings,,laad Pacific Telecom Inc18 FCC Rcd 23140, 23150 n.70
(2003) (section 310(b)(3) not triggered because pheposed transaction did not involve “direct fgrei
investment”);Global Crossing Ltd. (Debtor-in-Possession), and &gjuisition Limited 18 FCC Rcd 20301, 20318
n.81 (2003) (same);ockheed Martin Corporation et all7 FCC Rcd 27732, 27755 n.127 (2002) (sai@égntel
Corp,, 17 FCC Rcd 12008, 12009 n.9 (2002) (applyingise@10(b)(3) to “direct ownership,” while indicagj that
“[iIndirect foreign ownership . . . is governed kgction 310(b)(4) of the Act”)Application of Fox Television
Stations, Ing.11 FCC Rcd 5714, 5728-29 {1 35-36 (1995).

1 See Bell Atlantic Tel. Cos. v. FC@31 F.3d 1044, 1047 (D.C. Cir. 1997) (indicatitgt the “meaning of
statutory language . . . depends on context,” dioly Congress’ purpose and the legislative history)

2 SeeH.R. Rep. No. 1918, 73d Cong., 2d Sess., 48 (1@®Ynference Repdit

% d.
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Because it believed that those limits “[did] nopbpto holding companies,” Congress added the
current section 310(b)(4) to the Act to limit the@unt of indirect interests that could be held by
foreign entities* And, instead of applying section 310(b)(3)’s fix20 percent ownership cap
to holding companies, Congress employed a 25 pebegrchmark and made it non-mandatory,
giving the Commission the flexibility to determiméether indirect holdings in excess of 25
percent were contrary to the public inter@siThis context makes clear that section 310(b)(3)
does not apply to indirect foreign interests, wkettontrolling or not. Congress expressly
recognized that section 310(b)(3) did not applintbrect interests, and that is why it created
section 310(b)(4).

The 1B Guidelines turn Congressional intent orh#gad and lead to a nonsensical result

by imposing more severe limits on non-controllindirect foreign interests than on controlling

indirect foreign interests. Under the IB Guideshapproach, an indirect, non-controlling
interest in a licensee by a foreign entity wouldd&s&ricted to no more than 20 percent, while
under section 310(b)(4) an indirecgntrolling interest (up to 100 percent) by the same foreign

entity would be permitted.

§ 310(b)(4) Scenario IB Guidelines Would Bar the Following.Scenario
Investment in Entity with Investment in Entity with Investment in Entity with
Controlling Interest Controlling Interest Non-Controlling Interest
Up to 100% Foreign 79.9% U.S. 20.1% Foreign
[ Licensee ] [ Licensee ]
> Id. at 48-49.

5 4.
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There is no conceivable reason for Congress to haee more concerned about non-
controlling, indirect foreign ownership than abcaontrolling, indirect foreign ownership. Itis
an absurd result on its face, and is not a perbiéssiterpretatior®

U.S. Trade Commitments. By imposing a 20 percent flat cap on some typgasdirect
ownership by entities organized in WTO Member najdhe 1B Guidelines directly conflict
with the United States’ WTO Commitments. In 198& United States’ leadership was critical
in achieving the WTO Basic Telecom Agreement, thre @rinciples of which include open
entry and foreign investment in telecommunicatioaskets across the globe. As part of the
United States’ commitment to the trade pact, the. lJovernment made unqualified and
unambiguous commitments related to foreign investriredomestic companies that hold
interests in common carrier radio licens&e3he United States’ 1997 WTO Commitments
identify section 310(a) and (b)(1)-(3) limits on ket access for “Direct” foreign investment in

common carrier licenses, but those commitmentsesghy declare there ane “Indirect”

limits.”® Indeed, under the United States’ WTO Commitmentfirect foreign investment in
U.S. common carriers can be as high as 100 perdém@.IB Guidelines’ interpretation of
section 310(b)(3), however, contravenes these comanis by preventing some indirect WTO

investment above 20 percent. The proper appraachsubject such indirect interests to section

% The “Court will not construe a statute in a manti®t leads to absurd or futile result®fxon v. Missouri
Municipal League541 U.S. 125, 138 (20043i{ing United States. American Trucking Assns., In@10 U.S. 534,
543 (1940)).

" SeeUnited States of America Schedule of Specific Cétments, Schedule 2, General Agreement on Trade in
Services, 1 2.C, supplementing pages 45-46 of denst@ATS/SC/90 (Apr. 11, 1997) (identifying limite market
access for direct foreign investments in commomi@aticensees, without identifying any limitatidar indirect
foreign investments)-ourth Protocol to the General Agreement on Tragé&ervices (WTO 199736 1.L.M. 354,
366 (1997) (noting that, in response to the 1996raiments to the Act, the United States “revisedffer to clarify
that indirect foreign ownership was permitted, etieough restrictions remained on direct foreign exghip”);
Foreign Participation Order12 FCC Rcd 23902-04 1 25-28.

8 U.S. Schedule, Supp. 2, GATS, at 1 2.C. (Apr.18B7).
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310(b)(4), which permits ownership up to 100 peteeconsistent with the “no Indirect limits”
language of the United States’ WTO Commitments.

Commission Precedent.The IB Guidelines’ interpretation also is not gaged by the
lone case on which it relies, nor is it supportgaby other Commission precedent. The IB
Guidelines reference a single 1985 decisWiiner and Scheingf but that decision does not
support, let alone compel, applying section 31@(lq indirect foreign ownership, and is at
odds with numerous other Commission decisions afapgandirect, minority interests under
section 310(b)(4Y°

First, Wilner and Scheineaddressed foreign ownership through limited pastme
interests in broadcast stations ofilyin particular, the Commission pointed to the latian
provisions under its broadcast ownership attributides, which are central to its media cross-
ownership policies, explaining that without insidata limited partner might take on the
character of an officer or direct®r.

SecondWilner and Scheineaddressed concerns about foreign interests irdbasa

licensees held as limited partnership interestsdasons largely related to the then-existing

%9 Request for Declaratory Ruling Concerning the @itighip Requirements of Sections 310(b)(3) and f(4heo
Communications Act of 1934, as amendedclaratory Ruling, 103 F.C.C.2d 511, 520-22 §{2Q, n.45 (1985)
(“Wilner and Scheinégy, reconsidered in pastl FCC Rcd 12 (1986).

0 See General Electric Capital6 FCC Rcd 17575, 17585-86 1 22 (2001) (“Sec8df(b)(4) was designed to
address indirect ownership and control situatidra tvere not covered by the prohibitions of Sec®d®(a) or
310(b)(2)-(3)."); Vodafone AirTouch, PLC and Bell Atlantic Cqri5 FCC Rcd 16507, 16513-14 16 (2000)
(“Vodafone Airtouch) (approving Vodafone’s indirect, non-controllingvestment in Verizon Wireless under
section 310(b)(4))VoiceStream Wireless Corp. et,al6 FCC Rcd 9779, 9846-48 11 129-34 (2001) (appgov
Deutsche Telekom AG’s indirect, non-controllingeirgsts in certain licensees, including several Galst entities
and Wireless Alliance, L.L.C., under section 3104h) (“DT-VoiceStream Ordéy.

61 See Wilner and Scheinat 516-17 11 (“First, while the petitioner isat in its assertion that one objective
underlying the adoption of Section 310 is to prdelaliens from exercising actual control over boaest facilities,
this was not the sole purpose underlying the enaxtmf Section 310(b). Rather, Section 310(b) ctfi¢he broader
purpose of ‘safeguard[ing] the United States frareign influence’ in the field of broadcasting. Thpecific
citizenship requirements governing positional, ossh# and voting interests reflect a deliberategjudnt on the
part of Congress as to the limitations necessarpréwvent undue alien influence in broadcastingttpthotes
omitted).

®21d. at 520 1 16 & n.43, 522 1 20 & n.50.
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section 310(b)(3) and (4) limits on foreign offisend directors. Those limits, however, were
eliminated by the Telecommunications Act of 19@8noving this rational?.

Third, the decision contains no statutory analgsisection 310(b)(3). The IB Guidelines
reference the following discussion for the proposithat section 310(b)(3) applies to non-
controlling directandindirect foreign ownership interests:

While the fact of domestic organization is neceg$ar citizenship
status, by itself it is not sufficient to place antity beyond the
scope of the statutory limitations establisihedection 310(b) A
contrary rule would enable aliens, by creating biftieag their
interests to domestically organized businessesasdy circumvent

the clear intent of Congress to limit the leveliofluence of or
ownership by aliens in broadcast licenSes.

The quoted statement makes reference only to se81i0(b) generally — not section 310(b)(3) —
even though it appears in a section of the decisitinthe heading, “Section 310(b)(3).” The
passage does not state that section 310(b)(3)esdplindirect as well as direct foreign
ownership in a license. To the contranjilner and Scheineglsewhere indicates that “[t]here
are differences in the alien ownership provisiomstained in Section 310(b)(3), which apply to
non-controlling interests directly in the licensaad those of Section 310(b)(4), which apply to
companies which directly or indirectly control tigensee,®® further underscoring that section
310(b)(3) does not apply to indirect ownershipriests. The proper interpretation of the quoted

language is that Congress did not intend to allai§n entities, through the creation of

8 Telecommunications Act of 1996, Pub. L. 104-18403(k)(1)-(2), 110 Stat. 131 (1996) (“1996 Act”).

% See IB Guidelineat 6-7 €iting Wilner and Scheineat 520-22).

% Wilner and Scheineat 521 (emphasis added). The IB Guidelines alsotpoifootnote 45 itWilner and Scheiner
which states: “By its express language, the bencksrestablished in Section 310(b)(4), rather ttersé contained
in Section 310(b)(3), apply in situations in whiah entity directly or indirectly controls the licgge. . . . As a
consequence, the standards contained in Sectidib)§3Dare applicable only in situations in whiah entity holds
a non-controlling equity or voting interestidd. at 521 n.45. Nothing in the language cited stdled section
310(b)(3) applies tindirect, noneontrolling foreign ownership interests.

% |d. at 524 (emphasis added).
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domestic holding companies, to evade entirely angifin ownership review under section
310(b). This, however, does not support the imegghion advanced by the IB Guidelines.

In any event, the Commission is not bound by #timnale ofwWilner and Scheineas
adopted by the International Burédand should therefore take this opportunity tositvhe 1B
Guidelines’ misplaced reliance on the case by atstesating indirect, minority foreign
investment in a manner consistent with the plangleage and purpose of the Act’s foreign
ownership provisions.

2. Section 310(b)(4) Applies to Indirect Foreign Invesnent

The proper reading of section 310(b) is that secdib0(b)(4) — not section 310(b)(3) —
addresses indirect foreign ownership. As the Casioin stated in thBeutsche Telekom-
VoiceStreantdecision, the “legislative evolution” of sectionk0§b)(3) and (b)(4) “indicates that
the categories of restrictions developed over tneach situations where the foreign
connection was progressively less direct and ftgddse|] restrictions that were progressively
less absolute® Section 310(b)(4) should thus be read to addtasdirect foreign ownership
above 25 percent.

Section 310(b)(4)’'s Plain LanguageSection 310(b)(4) allows the Commission, if it so
chooses based on its view of the public interestiecline to issue a common carrier radio
license to “any corporatiodirectly or indirectly controllecby any other corporation of which
more than one-fourth of the capital stock is owaerecord or voted by aliend® To discharge

its duty under this provision, the Commission ndetermine whether the licensee is in fact

7 See, e.g., Applications of ComEXx,.|nfdemorandum Opinion and Order, 6 FCC Rcd 3377238 14 (1991)
(“[T]he Commission is not bound by Bureau precedgiititing Amor Family Broadcasting Grou818 F.2d 960,
962 (D.C. Cir. 1990)).

% DT-VoiceStream Orderl6 FCC Rcd at 9801 1 35. Indeed, the structuseofion 310(b) is intended to tolerate
“larger amounts of nominal alien ownership . . .tle alien’s connection with the license holderdmes more
remote.” J. Watkinsilien Ownership and the Communications,& Fed. Comm. L. J. 1, 3 (1981).

%9 47 U.S.C. § 310(b)(4) (emphasis added).
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“controlled” by an entity that in turn has greattean 25 percent foreign ownership. Neither
section 310(b), however, nor other provisions efAlct, define what constitutes “control.”
While “control” can bele jure—i.e., majority equity ownership or “voting” control +gan also
bede facto- when an owner has enough interest in a commameld actual control.
Moreover, Commission precedent and the legisldtismry of section 310(b)(4) make clear that
the Commission can review under that provisionagituns where a foreign investor may not
hold majority voting control but exercises sigrditt influence over the affairs of the licend&e.
The Commission in other contexts has interpretedelm “control” flexibly and in some
cases as synonymous with “influence.” For example:

* In enforcing its duty to review and approve transfg control of licensees, the
Commission has used varying standards to definetfob’ including the
Intermountain Microwavstandard? which focuses on a party’s ability to direct a
licensee’s operations; the designated ewliyactocontrol standard for spectrum
auction bidding credit applicantéand thede factocontrol standard used to
determine the party in charge of spectrum usageruheé Commission’s
spectrum leasing rulég. Each of these tests examines the scope of titg'&nt
ability to affect the licensee’s business and djpama.

* The Commission also has repeatedly treated gepertership interests,
regardless of the amount of equity the generahpatiolds, as “controlling”
interests, meaning that minority general partngergiterests are deemed
“controlling.””* It has based that position on general partnetahipvhich,

0 See Rochester Telephone Corporation v. United S8 U.S. 125, 145-46 (1939) (holding “Congress ratit
imply artificial tests of control” under sectiont(of the Act, which denies the Commission jurisidic over any
carrier “engaged in interstate or foreign commutidcasolely through physical connection with theilities of
another carrier not directly or indirectly contiog or controlled by, or under direct or indirecinemon control with,
such carrier,” and concluding that control “is aaue of fact to be determined by the special cistantes of each
case”).

™ Intermountain MicrowaveRublic Notice, 12 FCC 2d 559 (1963).

2 47 C.F.R. § 1.2110.

® Id. § 1.9010.

" See BCP CommNet, L.P., Transferor, and Vodaforteukih PLC., Transferee, For Consent to Transfert@on
of License, Memorandum Opinion and Order, 15 FCC Rcd 28, 30 B/W999),ord. on further recon. denied7
FCC Rcd 10998 (WTB 2002prd. on further recon. dismissed8 FCC Rcd 8161 (WTB 2003) (“CommNet’'s
interest in each of the relevant licensees involvgeneral partnership interest, which the Commissonsiders to
be a controlling interest.”) BCP CommNé&}; Global Crossing Ltd. And Frontier Corporation, Apgations for
Transfer of Control Pursuant to Sections 214 an@(8} of the Communications Act, as amendddmorandum
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absent contrary provisions in the partnership agesd, enables each general
partner to influence the partnership’s businesddrygexample, binding the
partnership into contractual commitments.

» Under the Commission’s broadcast attribution steshgjaholders of voting equity
in a broadcast licensee in amounts as low as fvegnt are treated as though
they are the owners or parties in “control” of hreadcast licensee for purposes

of the Commission’s multiple broadcast ownershig emss-ownership
restrictions’>

In none of these situations has the Commissionduinis review tale jurecontrol. All
of these standards of “control” vary, dependinglmir context, suggesting that the Commission
has similar flexibility to interpret the term “cant” in the context of indirect foreign ownership
under section 310(b)(4) as well. Moreover, in vigithe purpose and legislative history of
section 310(b), including, as discussed more fodlpw, Congress’ clear focus on those foreign
investors that have the ability to influence coddieensees, the fact that the Commission
establishes a threshold for “control” for purposésection 310(b)(4) does not mean that the
same threshold would apply in determining “contrfol’ purposes of section 310(d) or other
provisions of the Act.

Legislative History of Section 310(b)(4).Section 310(b)(4)’s legislative history reveals
Congress’ intent that the Commission review indifeceign interests under that section. As
noted above, Congress added section 310(b)(4ktthén-existing foreign ownership limitations

contained in Section 12 of the Radio Act with tlpress purpose of addressing indirect foreign

Opinion and Order, 14 FCC Rcd 15911, 15915 19 (WB/BICB 1999) (“As a general partner in UCN, Frontie
holds a controlling interest by definition.”) (ditan omitted).

5 See47 C.F.R § 73.3555 (Note 2a) (indicating that tparship and direct ownership interests and aningot
stock interest amounting to 5% or more of the auding voting stock of a corporate broadcast lieens. . will be
cognizable”); (Note 1) (defining “cognizable intsteas “any interest . . . that allows a persoreptity to own,
operate or control, or that otherwise provides tiibatable interest in, a broadcast statiol€iirporate Ownership
Reporting and Disclosure by Broadcast Licens&egport and Order, 97 FCC 2d 997 (198éyonsidered in part
58 RR 2d 604 (1985jurther reconsidered in partl FCC Rcd 802 (1986) (“[A] 5% benchmark is likeédyidentify
nearly all shareholders possessed of a realistingial for influencing or controlling the licensegith a minimum
of surplus attribution.”).
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interests held through U.S.-organized holding camgs® Congress believed that such indirect
interests were not addressed by the then-existiogigpons of the Radio Act, including the
predecessor to section 310(b)(3).

The legislative history further indicates that Caagsg’s primary goal in enacting section
310(b)(4) was to empower the Commission to regudedadly indirect foreign influence over
covered FCC licensees wielded through domesticatignized companies, and not merely when
such indirect foreign influence rises to the levea majority voting interest. When the
Conference Committee convened to resolve incomsigte between the House and Senate
versions of the legislation that ultimately enactedtion 310(b)(4), it substantially adopted the
Senate’s versioff In its Report, the Senate stated that the purpbiis language was “to insure
the American character of holding companies whabsidiaries operate under radio licenses
granted by the Commission,” while still allowingnse level of alien representatioh.

Elsewhere in its discussion, the Senate referréadicect “foreign ownership,” “alien
representation,” and foreign “interests,” suggesthmt its concern related broadly to indirect
foreign influence over covered licensees, as ogposerely to majority or voting contrd.

Nowhere did the Senate suggest that its use gfhthesse “controlled by” in section 310(b)(4)

® Conference Repost 48-49 See also DT-VoiceStream Ordé6 FCC Rcd at 9805 40 (noting that one purpose
of adding 310(b)(4) was to address indirect owriprahd control) (citing H.R. Rep. No. 1918, 73d Gor2d Sess.
48 (1934)).See also Bell Atlantjcl31 F.3d at 1047 (indicating that the “meaningtatutory language . . . depends
on context,” including Congress’ purpose and tlggslative history).

" Conference Repost 48-49.

8 1d. at 49 (adopting the Senate version and adding iadditauthority for the FCC to reject an indireoteign
interest greater than 25% if it would not servephsblic interest).

9 3. Rep. No. 781, 73d Cong., 2d Sess., 7 (19BBr&te Repdit (“To prohibit a holding company from having
any alien representation or ownership whatsoeveuldvgrobably seriously handicap the operation afséh
organizations that carry on international commutiees and have large interests in foreign counirnesonnection
with their international communications.”). The &nalso expanded the indirect foreign ownershjpfoam the
previously proposed limit of 20% to 25%¢.

8 d.
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was meant to limit application of the section splel situations where U.S. holding companies
with foreign ownership wield majority or voting dool.

A memorandum from the Secretary of Commerce td°tiesident of the United States,
which was transmitted to the Senate, underscoresdincern, noting that a “loophole” in
Section 12 of the Radio Acit€., sections 310(b)(1)-(3)) allowed “foreign influexido enter the
U.S. communication system unchecked:

In 1927 when the Radio Act was made law, Congressalive to
this possibility and went to great length in secti@ of that act to
prevent foreign influence from entering our comneation system.
They were unsuccessful, to some extent, as a lé@pnthe law
permits a foreign-dominated holding company to dywited
States communication companies. This flaw in e thas already
been utilized for that very purpose, and . . . or@nber [of the
committee] strongly advises that now is the timeetoedy the
defect. . . . To this end, that member of the catem believes the
provisions of section 12 of the Radio Act of 1920@d be
amended and strengthened in order that the infehegrovisions
of this section may not be evaded by setting udihglcompanies
with foreign directors or influenced by foreign stbolders, which
holding companies now may control United Statesroomication
companies under the provision of this section,caltiih not so
intended by the framers of the I§W.

Context for the Senate’s use of the phrase “cdetitddy” in section 310(b)(4) also is
revealed by the House Report, which was releaseztalanonths after the Senate Report and a
few days before the Conference Committee Refjofthe House noted that the Senate rejected
specific definitions “of the terms ‘parent,’ ‘sudgry,” and ‘affiliated’ for the purposes of those

provisions of the bill which applied to parents autbsidiaries of common carriers subject to the

8L Letter from the President of the United Statesh® Chairman of the Committee on Interstate Cornmer
transmitting a Memorandum from the Secretary of @mmrte Relative to a Study of Communications by an
Interdepartmental Committee, S. Comm. Print, 73dd-@d Sess. 6 (1934).

8 The Senate Report was released on April 17, 1884 House Report was released on June 1, 1934thand
Committee Report was released on June 4, 1934.
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[A]ct and persons affiliated with such carrief3.Instead, the Senate referred to those interests
generally as “controlling,” an approach the Housp®tt endorsed, reasoning that the term
“controlling” was preferable to attempting to cotkose interests with specific definitions, as
“Im]any difficulties are involved in attempting tiefine such terms®* Making clear its intent

for the term “controlling” to have a broad meanitigg House explained:

No attempt is made to define ‘control’, since itifficult to do
this without limiting the meaning of the term in anfortunate
manner. Where reference is made to control thentidn is to
include actual control as well as what has beded&tgally
enforceable control. It would be difficult, if nmhpossible, to
enumerate or to anticipate the many ways in whathad control
may be exerted. A few examples of the methods asedtock
ownership, leasing, contract, and agency. It i kveown that
actual control could be exerted though ownershigsshall
percentagef the voting stock of a corporation, either bg th
ownership of such stock alone or through such osimpiin
combination with other factofs.

The House thus declined to adopt a definition @itcd that could limit its meaning.

The Conference Report underscores Congress’ bnvagbretation of control. It
describes Section 12 of the Radio Act, which, aschabove, is now reflected in sections
310(b)(1)-(3) of the Act, as restricting “alien ¢wol” of radio station licenses — even though
those subsections deal with direct ownership i&gins, including the 20 percent cap on foreign
interests:

Section 12 of the Radio Act restricting alien cohtf radio-
station licenses does not apply to holding comganighe Senate
bill, adapted from H.R. 7716, provides that suckrises might not
be granted to or held by any corporation controtigé@nother

corporation of which any officer or more than oweith of the
directors are aliens or of which more than onetfoof the capital

8 H.R. Rep. No. 1850, 73d Cong., 2d Sess. 4 (1934)use Repot} (definitions of these terms were initially
included in the House version of the Act, H.R. 8301

8 1d. at 4-5.

8 |d. (emphasis added).
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stock is owned of record or voted, after June B519y aliens,
their representatives, a foreign government, arparation
organized under the laws of a foreign country. Jhlestitute (sec.
310(a)(5)) adopts the Senate provision with antaddstating that
the license may not be granted to or held by sumbroration if
the Commission finds that the public interest wélserved by the
refusal or the revocation of such licefise.

The Conference Report’s use of the term “controlédver the 20 percent ownership ban
indicates that Congress viewed “control” for sect8i0(b) purposes as something that could
involve far less than actual majority voting cohtrad reflected instead foreign influerfte.
Authority Under Section 310(b)(4) to Address All Irdirect Foreign Interests
Throughout the Vertical Ownership Chain. In addition to indicating that section 310(b)ig})
the proper vehicle for regulating indirect foreigterests in excess of 25 percent, the plain
language and legislative history demonstrate tiommission has broad authority under
section 310(b)(4) to recognize, address, and agtgedl forms and levels of indirect foreign
ownership throughout the vertical ownership ch&ection 310(b)(4) applies to wireless
licensees directly or indirectly controlled bgry other corporatiorof which” more than 25
percent “of the capital stock is owned of recordated by aliens® Unlike section 310(b)(3),

which limits the amount of stock owned or votedabfpreign investor in the licensee, section

310(b)(4) limits the amount of stock owned or volbgda foreign investor in any other

8 Conference Repost 48-49.

87 The fact that Congress used the term “controtiabty in section 310(b) does not mean that the tewmst be
read that way in all contexts of the Act or eveotis® 310. The courts and the Commission have tefba
emphasized that a single term may be accordedreliffeneanings when used in different provisionshef same
statute.See, e.g Environmental Defense v. Duke Energy Cogd9 U.S. 561, 574-76 (2006) (“A given term in the
same statute may take on distinct characters fresnciation with distinct statutory objects callifay different
implementation strategies”: “There is ... no ‘effgety irrebuttable’ presumption that the same dedirterm in
different provisions of the same statute must ‘bterpreted identically.” Context counts."$pe alsoAbbott
Laboratories v. Yound@®20 F.2d 984, 987 (D.C. Cir. 199@mending the Definition of Interconnected VoIP ®eyv
Notice of Proposed Rulemaking, FCC 11-107, at {ri@25 (Jul. 13, 2011).

8 47 U.S.C. § 310(b)(4) (emphasis added).
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corporation that directly or indirectly “controlgfie license&® The plain language, purpose, and

legislative history of section 310(b)(4) thus iraties that its scope is much broader than that of
section 310(b)(3) and extends beyond the majoritiyey of the licensee to any company that
wields influence over the licensee, whether digettttough a single entity or indirectly through
a chain of entities.

As noted above, Congress, as revealed in the d¢gisihistory, sought through section
310(b)(4) to close those then-existing loopholes grevented the Commission from identifying
and addressing foreign interests in a licenseeihdicectly®® At the same time, Congress gave
the Commission wide discretion to allow or prohibdirect foreign ownership in excess of 25
percent. Given the more expansive scope of se8ti0fb)(4), as compared to section 310(b)(3),
and the wide discretion granted to the Commissicaddress indirect foreign investment above
25 percent (discretion denied to the Commissioh vaspect to direct foreign investment in the
licensee under section 310(b)(3)), Congress’ intexd for the Commission to have wide latitude
to identify and address under section 310(b)(4iréatl foreign investment at all levels within the
vertical ownership chain between the U.S. comphay ‘tcontrols” the licensee and the actual
foreign investors.

Given Congress’ intent that “control” under sect840(b)(4) be interpreted broadly to
include investors with influence over the licensa®] its purpose that the provision be used to
close loopholes that previously allowed foreignastiment made through U.S. companies to

escape regulatiott,it is clear that section 310(b)(4) applies toeaitities that can influence

4.

% See House Repost 5 (“It is well known that actual control may leeerted through ownership of a small
percentage of the voting stock of a corporatiothesi by the ownership of such stock alone or thhosgch
ownership in combination with other factors.”).

%1 See Senate Repoat 7 (stating its intent “to insure the Americanatter of holding companies whose
subsidiaries operate under radio licenses grangeithdo Commission”)House Reporait 4 (noting that the Senate

26



covered licensees, including companies that eréuance indirectly through attenuated vertical
ownership structures. Accordingly, section 31Q{pYfives the Commission the ability to
identify, aggregate, and regulate indirect foramgrestment at all levels in the vertical ownership
chain, even if that investment is filtered throwsgiveral entities before it ultimately reaches an
entity that “controls,” under section 310(b)(4)leXible standards, the covered licensee.

The Commission has acknowledged this purpose @sldéve history. InVilner and
Scheinerthe Commission observed that precluding “alieamfexercising actual control” over
FCC licensees “was not the sole purpose undertjiag@nactment of Section 310(5%.”It noted
that “Section 310(b) reflects the broader purpdssateguarding the United States from foreign
influence” and “[t]he specific citizenship requirents governing positional, ownership and
voting interests reflect a deliberate judgmenttenpgart of Congress as to the limitations
necessary to prevent undue alien influeriéeCongress’s deliberate judgment did not leave an
obvious loophole that would permit some forms alirect foreign investment, no matter how
attenuated, to escape the reach of section 310(bMer all, Congress added that provision for
the express purpose of addressing a similar loepthait existed in the Radio At.Application
of section 310(b)(4) to all situations in whichdan investment of 25 percent or greater is made
in a covered FCC licensee indirectly through domaby organized entities is consistent with
Congress’ goals.

The Commission should therefore conclude thatse&L0(b)(4) applies to its review of

all indirect foreign interests, as Congress appeanave intended “control” to be synonymous

rejected specific definitions “of the terms ‘paréfgubsidiary,” and ‘affiliated’ for the purposed those provisions
of the hill which applied to parents and subsidiarof common carriers subject to the [A]ct and gessaffiliated
with such carriers”).

92 Wilner and Scheineat 517 7 11.

% d.

% See Alarm Industry Communications v. FAB1 F.3d 1066, 1071 (1997) (rejecting distincsiaitawn by the
Commission that were “not tied to anything remoteliated to the evident objective” of the statute).
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with “influence” and rejected attempts to definetol by reference to any specific corporate
structures, level of stock ownership, or percentgeting rights’™ Even if the Commission
were to conclude that section 310(b)(4) does resrtf authorize regulation of indirect minority
foreign interests, the statute is at least ambigud\s discussed, Congress deliberately declined
to define the term “control” for fear of limitings meaning”®

This approach is consistent with the purpose di@@810(b)(4): to close a loophole in
the then-existing foreign ownership provisionste Radio Act that permitted unlimited and
unchecked indirect foreign investment in FCC liesssheld through U.S.-organized holding
companies. It also conforms to the structure ofise 310(b), which tolerates greater amounts
of foreign investment as the alien’s connectiorhwitte license holder becomes more remote.
The legislative history, in addition, uniformly dinms that Congress intended section 310(b)(4)
to apply to indirect foreign investment in a coxeFRCC licensee held through any domestic
entity, and not just to majority control calculatesia percentage of shares. Finally, this
approach is consistent with the United States’ WO@nmitments in the Basic Telecom

Agreement”’

% See Bell Atlantic131 F.3d at 1047 (indicating that the “meaningtatutory language . . . depends on context,”
including Congress’ purpose and the legislativéomng.

% Indeed, in the corporate context, “control” cafer to majority ownership and voting control, lalgo can (and
often does) refer to ownership sufficient, on thet$ presented, to give the holder influence.

97 Section 303(r) affords the Commission both ththarity and the obligation to ensure consistenciyben its
regulations and the nation’s treaty obligationsct®®a 303(r) directs the Commission to “[m]ake sucdkes and
regulations and prescribe such restrictions andlitions, not inconsistent with law, as may be neagsto carry
out . . . any international radio or wire commutimas treaty or convention, or regulations anneeereto,
including any treaty or convention insofar as iates to the use of radio, to which the United &tds or may
hereafter become a party.” 47 U.S.C. § 303gg also Modification of Licenses held by Iridiuonétellation, LLC
and Iridium, US LP 18 FCC Rcd 20023, 20028 { 12 (IB 2003) (“[T]hen@ounications Act provides the
Commission greater discretion where internatioradia-frequency issues, particularly those involvitigaty
obligations, are involved.”AT&T Corp, 14 FCC Rcd 8306, 8313-15 1 16-22 (1999) (evimlgddureau’s order
for consistency with international obligationmendment of Part 83 to Provide for an Auxiliaryu®e of
Electrical Energy on Certain U.S. Vessels Subjedhe Great Lakes Agreeme@8 F.C.C.2d 121 (1971) (relying
on section 303(r) to support adoption of requirenteriurther treaty obligation).
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This approach is also consistent with the Commmssigoal of ensuring that its reforms
continue “to protect important interests relatedational security, law enforcement, foreign
policy, and trade policy?® As its history thus far demonstrates, nothinthin Commission’s
review of indirect foreign investment under sect8i®(b)(4) would compromise its ability, or
the ability of any agency within the Executive Behnto carry out its duty to identify, assess,
regulate, restrict, or block proposed foreign inrent®® Commission review would be
triggered whenever the aggregate amount of forgidimect investment in a covered licensee
exceeded 25 percent. Because the licensee waddthrequired to inform the Commission of
any such foreign ownership interest, the Commisgiounld have a vehicle for referring
information about the investment to all of the aympiate Executive Branch agenci&or for
imposing on the covered licensee its own obligatidesigned to protect the government’s
national security, law enforcement, foreign poliagd trade-related interests.

By clarifying the relationship between sections @)(8) and (b)(4), and specifying that
section 310(b)(4) applies to all indirect investmi@na covered licensee in excess of 25 percent,
the Commission would conform its procedures toAbeand U.S. trade commitments. Such
clarification would also lend clarity and predidlédlp to the Commission’s foreign ownership
review procedures, and lay the groundwork for noamaprehensive reform and streamlining of

the Commission’s section 310(b)(4) framework, ascdbed below.

% NPRMT 1.

% Some Executive Branch agencies have independeatests in reviewing foreign investment in wirgles
licensees for national security, law enforcememtifyn policy and trade concernSee, e.gForeign Participation
Order, 12 FCC Rcd at 23919 11 61-62 (1997)-VoiceStream Orded 6 FCC Rcd at 9815-23 1Y 60-77.

190 see Market Entry and Regulation of Foreign-Affé@tEntities,Report and Order, 11 FCC Rcd 3873, 3897 1 62
(1995) (noting “[t]he Executive Branch’s input wdutontinue to be important in [its] consideratidrtize overall
public interest”).
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C. The Commission Should Adopt a Notice Framework foReviewing Foreign
Investment in Wireless Licensees that Does Not Reige the Commission’s
Pre-Approval Through a Declaratory Ruling Procedure

Rather than making only modest adjustments to uhebersome, expensive, and time-
consuming declaratory ruling framework, the Commisshould revamp its procedures by
adopting a notice framework. A notice frameworkldancorporate many of the modest
reforms the Commission has proposed in the NPRMwbuld carry the added benefit of
streamlining the approval process for the Commisaind applicants, while promoting non-
controversial, beneficial foreign investment. Aine framework also follows naturally from the
clarity and predictability that would be achievéthe Commission specified that section
310(b)(3) covers direct investment only, and tleation 310(b)(4) applies to all indirect
investment. Accordingly, consistent with the AdtS. trade commitments, and Commission
precedent, the Commission should review all indifeeign investment efficiently through a
streamlined section 310(b)(4) notice procedure.

1. Vodafone’s Proposed Section 310(b)(4) Notice Framevk

Vodafone urges the Commission to adopt a sectiO3®) notice framework with the
following features:

Initial Notice Procedure. A covered wireless licensee would be requiresutamit a
section 310(b)(4) notice to the Commission whenéuaelieved its indirect foreign ownership
would exceed 25 percent. In this notice, the ceddicensee would also be required to identify
any individual or entity that holds a direct or im&tt interest of 10 percent or more, or any
“controlling” interest, in its parent, and indicatdether such foreign investors were from WTO
Member countries.

Commission Review of the Section 310(b)(4) Notic&lpon receipt of the section
310(b)(4) notice, the Commissiavould then have 30 days to determine whether the proposed
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investment was truly an indirect foreign investmsuibject to section 310(b)(4), or whether
other provisions applied, such as section 310(l{)(3Xhe case of a direct foreign investment in a
covered licensee) or section 310(d) (in the casetadnsfer of control). During its review period,
the Commission could refer the section 310(b)(4icedo the proper Executive Branch agencies
for their review, consistent with theoreign Participation Ordef® At the expiration of the 30-
day review period, the foreign investment wouldleemed automatically approved, unless the
Commission found that section 310(b)(4) did notlgpplocked the investment on specific
grounds recognized in thereign Participation Ordef® or indicated that Commission action
would be delayed because of concerns expressdtlxecutive Branch agencies and
recognized in th&oreign Participation Order

Follow-On Investment Approval. Once the Commission had approved a foreign
entity’s indirect investment, the foreign investoiwireless licensee would not be required to
provide any further notification or information tiee Commission with respect to that foreign
entity. Thus, if the licensee acquired additionakless licenses, it would not be required to file
additional foreign ownership notices. Likewisethé foreign investor’s interest in the licensee
changed, but such change was within the leveltef@st contemplated by the initial notice, then
the wireless licensee would not be required toddditional notices.

2. Vodafone’s Proposed Section 310(b)(4) Notice Framevk Would

Reduce Unnecessary Regulation and is Consistent tvithe Act, U.S.
Trade Commitments, and Commission Precedent

Vodafone’s proposed section 310(b)(4) notice fraoréviurthers the objectives of
President Obama’s July 11, 2011 Executive Ordarireg independent regulatory agencies to

review and revise their regulatory processes wtierg can be “more effective or less

191 See Foreign Participation Ordert 23919-20] 63.
1025ee idat 23898 1 13, 23919-2D63.
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burdensome in achieving the regulatory objectiV&$.It also advances Chairman
Genachowski’'s pledge to review the FCC's rules ragllations, especially its “significant”
rules, to ensure “they are designed ‘in a costetiffe manner consistent with goals of promoting
economic growth, innovation, competitiveness, anmgreation.”** It is straight-forward,
predictable, and promotes beneficial foreign inwesit. Not only is it more cost-effective and
efficient than the Commission’s current declaratayng framework, it also is more consistent
with section 310(b)(4)’s statutory mandate. Sec8a0(b)(4) generally permits foreign indirect
investment in wireless licensees in any amdthits 25 percent limit applies only where “the
Commission finds that the public interest will lmesed by the refusal or revocation of such
license.™ Nothing in the statute requires the Commissipnésapproval for such investment.
Vodafone’s notice framework also is consistent waitiher notice frameworks adopted by
the Commission. For example, the Commission haptad a streamlined notice procedure for
applications for international section 214 authatians*®’ Under that framework, the IB’s
Policy Division reviews each application for strdem®d processing and, if it deems it eligible,
releases a public notice indicating that the apfibm is accepted for such processiffy.
Fourteen days after the public notice is releagedapplicant’s section 214 authorization is
deemed granted and the applicant may commencetimperan the fifteenth day? Prior to

releasing the public notice, the Commission mayrae application ineligible for streamlined

103 Exec. Order No. 13579, 76 Fed. Reg. 41587 (J4y2011).

194 Chairman’s Remarkat 2.

105 47 U.S.C. § 310(b)(4).

106 Id.

197 See47 C.F.R. §§ 63.12, 63.18nplementation of Further Streamlining Measures Bmmestic Section 214
Authorizations Report and Order, CC Docket No. 01-150, 17 FC@ B517 (2002);1998 Biennial Regulatory
Review—Review of International Common Carrier Ratipihs Report and Order, IB Docket No. 98-118, 13 FCC
Rcd 13713 (1998)Streamlining the International Section 214 Authatian Process and Tariff Requirements
Report and Order, IB Docket No. 95-118, 11 FCC R2884 (1996).

198 See47 C.F.R. § 63.1%ee alsdnttp://transition.fcc.gov/ib/pd/pf/214guide.html.

199 gee47 C.F.R. § 63.12(a)-(b).
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processing, in which case the application is netkd granted until the Commission
affirmatively acts upon the applicatidtf. Vodafone’s proposed section 310(b)(4) notice
framework is similar to the Commission’s sectiord 2ibtice procedure, except that it allows the
Commission 30 days, instead of 14, to review akd gaction on such a notice.

In addition, the 25 percent indirect foreign owrmgoshreshold that triggers the notice
requirement under Vodafone’s proposed section 3 framework is similar to the threshold
that triggers notice obligations in other Commisgioles. For example, under the
Commission’s foreign affiliation rules, an auth@ukzcarrier must provide 45-days’ notice to the
Commission when a transaction would result in aifpr carrier’s acquisition of a direct or
indirect interest greater than 25 percent, or cbtrolling interest, in the capital stock of the
authorized carriet*

The 25 percent threshold also is consistent wightltheshold in other agencies’ notice
procedures related to foreign investment. For g@anthe Department of Treasury’s regulations
governing CFIUS’ national security review of foreimvestment define covered transactions as
those where a foreign entity holds a 10 percegreater voting interest in the domestic entify.

Vodafone’s section 310(b)(4) notice framework, lermore, is consistent with U.S.
trade commitments. As noted above, in its 1997 WJdinmitments, the United States made

unqualified and unambiguous commitments not togxéay limits on indirect foreign

10 see id§ 63.12(d).

1 See id§ 63.11(a)(2).

112 5ee31 C.F.R. § 800.302(b) (“Transactions that are amtered transactions include . . . [a] transactiuat
results in a foreign person holding ten perceness of the outstanding voting interest in a Uisifiess (regardless
of the dollar value of the interest so acquired)t bnly if the transaction is solely for the purposf passive
investment.”). CFIUS is an inter-agency body thaiplements the Exon-Florio amendment to the Defense
Production Act.See50 U.S.C. § 2170; 31 C.F.R. § 800.101. Exon-Flathorizes the President “to suspend or
prohibit any covered transaction when, in the Rlie#’'s judgment, there is credible evidence toevelithat the
foreign person exercising control over a U.S. bessnmight take action that threatens to impair rtagonal
security.”See31 C.F.R. § 800.101.
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investment by companies organized under the law8T® Members in domestic companies
that hold interests in common carrier wirelessrsmes*® Vodafone’s proposed notice
framework is more consistent with these commitméetsause it presumes that such investment
is in the public interest and creates a streamlapgaoval process for such investment.

3. Vodafone’s Additional Reform Proposals Would Not Canpromise the

Government’s National Security, Law Enforcement, Foeign Policy,
and Trade Policy Interests

Just as applying section 310(b)(4) to all indifeceign ownership would not
compromise the government’s national security, éaforcement, foreign policy, and trade
policy interests, nor would adopting Vodafone’sgmsed section 310(b)(4) notice framework.
That framework permits the U.S. Government to nenadl transactions before they are
consummated, allowing it to intercede and, whexesgary, block proposed investment, while
eliminating the onerous burdens on licensees,dargivestors, and the Commission that exist
under the current declaratory ruling procedure.

Under Vodafone’s proposed framework, moreoverGbmmission will continue to
accord deference to Executive Branch agenciesttiratyjgh Team Telecom, express concerns
on matters of national security, law enforcememtifyn policy, and trade, including by
expressly deferring to those agencies, as dictatedeForeign Participation Ordef** If
necessary, the Commission could establish procedaneotify the Executive Branch of section
310(b)(4) notices that are filed with the FCC. Tmammission could also adopt rules that

preclude parties from closing an investment befloeeExecutive Branch completes its review.

13 Seesupranote 58.

114 See Foreign Participation Ordext 23919-20] 63;see also supraote 100.
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V. CONCLUSION

For the reasons set forth above, the Commissionldlotarify the relationship between
sections 310(b)(3) and (b)(4), specifying thatisecB10(b)(3) applies only to direct investment
in a covered licensee, while section 310(b)(4) i@spb all indirect investment. The
Commission also should adopt Vodafone’s proposetiose310(b)(4) notice framework to
eliminate the burdens of the Commission’s curredatatory ruling framework and to

streamline the review of beneficial foreign investrnin U.S. wireless licensees.
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