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Dear Chainnan Genachowski: Federal ~~:~r~:~oenc~=missio1 

As the Federal Communications Commission (FCC) implements the 21 st Century i 
Communications and Video Accessibility Act of2010 (CVAA), we are writing to urge the F C 
to adopt regulations that ensure individuals with disabilities are able to fully utilize 
communications services and equipment and better access video programming consistent wi 
the intent ofthe Ad. The CVAA is intended to expand access to the current and emerging 
devices, services and applications ofthe communications and video ecosystems for individu s 
with disabilities in order to enable full participation in everyday life. As you know, CO~lhas 

previously amended the Communications Act to increase access to communications and videp 
devices and services by people with disabilities. For example, Congress required that people! 
who are deafor bard ofhearing must be afforded the capability to make telephone calls, 
mandated closed captioning oftelevision shows for individuals who are deaf,and directed, ~. the 
1996 Telecommunications Act, that all telephone equipment, including telephones, telepho~ 

calls, call waiting, speed dialing, caller ID and related services be accessible to Americans wiith 
disabilities.. . 
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While these reforms greatly expanded inclusion and opportunities for the community ~f 
individuals with disabilities, the rapid technological transfonnation since the 1996 Act, the I 
pervasiveness ofthese new technologies across 21 st century civic and commercial life and th~ 
concomitant imperative ofensuring access by individuals with disabilities to these new devi,*s 
and services were the impetus for the CVAA. Accordingly, we believe the Commission's : 
regulations implementing the CVAA should be broad in scope, reject delay or dilution of the : 
Act's provisions and aim to increase accessibility in support offull participation in society byj 
individuals with disabilities. We provide below our comments in an effort to clarify and ! 
communicate congressional intent as the Commission prepares to promulgate the implemen~ 
re~m~. : 
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1.	 Tile regulatory lCope aad eolDpBaace deadUael.llould .upport 1110, tbaely utlUzatt~a 
by tOb.umen with dlsabiUttea 

In response to requests for exemptions and extended compliance periods, the 
Commission should be guided by the central purpose of the CVAA - to help ensure that 
individuals with disabilities are able to fully utilize communications services and equipment ~d 
better access video programming. Such full utilization is critical for widening inclusion in 
educational. professional and cultural opportunities that otherwise would be out ofreach for the 
more than 54 miJJion Americans with disabilities. If cuneDt and emerging devices, services ...d 
applications are not accessible to this community, the disproportionately higher rates of 
unemployment and poverty that already affect this group likely would increase. N8ITOwing tije 
scope or delaying industry compliance with the CVAA would undermine the effectiveness ot the 
Act. Therefore, we urge the Commission to establish clear tests for the evaluation ofwaiver : 
petitions in the regulations. Additionally, we encourage the Commission to establish a high bar 
for granting such requests in order to retain the integrity and reflect the purpose of the CVAA. 

2.	 Aeeessibility .lIould be the rule, with oa..ly limited exception. 

The regulations should ensure that consumers with disabilities can maximize their 
utilization ofadvanced communications services and devices. The CVAA mandates that service 
providers and manufacturers must meet Section 716's accessibility requirements "unless [suc:h 
requirements] are not achievable." In the statutory language, Congress intentionally established 
the presumption that aI,1 services and equipment covered by the Act would be accessible, with 
exceptions only when the service provider or manufacturer can demonstrate, in a specific 
instance, that accessibility is not achievable. The Commission's regulations should reOect this 
fundamental presumption, ensuring that services and equipment that are not accessible are truly 
the exception rather than the rule. 

The CVAA defines "achievable" as meaning "with reasonable effort or expense, as 
detennined by the Commission." In detennining whether the requirements ofa provision are 
achievable, the Commission will consider four facton: (1) The nature and cost ofthe steps 
needed to meet the requirements of this section with respect to the specific: equipment or service 
in question. (2) The technical and economic impact on the operation of the manufacturer or ' 
provider and on the operation of the specific equipment or service in question, including on the 
development and deployment of new communications technologies. (3) The type of operatio~ 
of the manufacturer or provider. (4) The extent to which the service provider or manufacturer in 
question offers accessible services or equipment containing varying degrees offunctionality and 
features. and offered at differing price points. We urge the Commission to apply the achievability 
test on a product-by-product basis, consistent with the statute's usage in the first two factors of 
"specific equipment or service in question" (emphasis added). It is not sufficient for a 
manufacturer or provider to merely designate one product or service or a subset ofproducts or 
services in a line as accessible. All such products or services within the CVAA's scope must be 
accessible unless doing so is not achievable pursuant to the four-part test in the Act. 
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A determination that accessibility is not achievable should not necessarily remain static, 
since the sophistication ofdevices and services within the scope ofthe Act likely will contiJiue to 
rapidly advance, potentially making accessibility subsequently achievable. Accordingly, thO 
initial detennination that it is not achievable to make a specific device or service accessible : 
should be subject to review when technological or market developments arise. When new 
versions ofpreviously inaccessible software, services or equipment are developed, they shoUld 
be subjected to the same achievable test mandated in the law. The Commission'slmpJementing 
regulations should ensure that the mere fact accessibility was not achievable for a previous . 
version or model does not exempt such new version or model from a de novo achievable test if 
~~. . 

3. AecesslbWty throUgh th~rd-party peripber." should Dot be • burden for conlumerS 

The CVAA enables a manufacturer to choose either to build accessibility into its product 
by design or rely upon third party peripherals. However, this flexibility does not provide . 
manufacturers the authority to jettison their accessibility obligations or foist the responsibility for 
finding accessibility solutions onto consumers with disabilities. Ifa manufacturer decides not to 
incorporate accessibility into its product, it may engage third parties to provide an accessibility 
solution. The user experience should be seamless regardless of the manufacturer's choice. Ifa 
manufacturer chooses to use a third party application, peripheral device, software, hardware, or 
customer premises equipment, the Act specifies that the third-party device shall be available to 
the consumer at nominal cost and individuals with disabiJities can access it. The Commission 
should not permit manufacturers and service providers that choose to utilize third parties to 
satisfy their CVAA obligations ifthey do not also ensure compliance with the Act's accessib~lity 

requirements. 

A generation agOt Americans with disabilities were unable to access many buildings, 
elevators and other parts ofour country's physical infrastructure. In the 211t century, access to 
our nation's invisible infrastructure - spectrum - is essential for utilizing wireless broadband and 
the panoply ofdevices and services that are the entree to full participation in society. The 
CVAA was intended to enable access to such services and equipment. We commend the 
Commission for its ongoing efforts to implement the CVAA, and we look forward to working 
with the Commission on these important matters. 

~~l!U~f/\~Y~ 
Mark L. Pryor olm F. KelTY 
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U.S. Senator U.S. Senator 


