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more manageable in comparison to the hundreds or even thousands of separate
television series hosted on third-party web sites. Finally, we propose to differentiate
between television content produced before and after January 1, 2006, because that
date marked the point in time when the current television rules called for 100% of
new, non-exempt English-language programming to be captioned.4 Thus, captions
are likely to be more readily available for content created since 2006. In addition,
because captioning technology was still evolving, it may not be feasible to extract
and reformat captions from archival content created prior to that time, increasing the
likelihood that captions would need to be re-created for online use. This older
category of television content will be the most challenging and time-consuming to
replace with a captioned version online.

With respect to all captions provided to third-party sites, content
owners would be deemed to have fulfilled their commitment if they maintain records
sufficient to demonstrate proof of sending the requisite content, with captioning or
with a stand-alone caption file, in the SMPTE format (or in another format only to
the extent expressly agreed upon by the content provider and the online distributor).

As a legal matter, Congress anticipated that there might be an
alternative to regulation when it comes to achieving the statutory goals of the
CVAA.5 Section 202(b) of the law allows an entity to meet the requirements of the
Act “through alternate means than those prescribed by regulations . . . if the
requirements of this section are met, as determined by the Commission.”6 Given that
online content distributed on television after the effective date will be covered by the
rules going forward, and in light of the logistical complexities unique to archival
material, we submit that this voluntary proposal represents the best way to move
forward in lieu of regulation.

The logistical difficulties posed by a government mandate to provide
captions for archival content to hundreds if not thousands of online distributors on an
episode-by-episode basis should not be underestimated. Moreover, the notion that
there is any reasonable mechanism to track precisely when any particular piece of
this legacy content may appear on television going forward belies an appreciation of
the enormity of this universe of material. Even the Video Programming

4 See 47 C.F.R. § 79.2(b).

5 See Pub. L. No. 111-260, § 202(b).

6 Id.






