Patrick Sherrill
Accipiter Communications
2238 W. Lone Cactus Dr.
Suite 100
Phoenix, AZ 85027

December 29, 2011

REDACTED FOR PUBLIC INSPECTION

VIA HAND DELIVERY

Marlene H. Dortch

Secretary

Federal Communications Commission
Room TW-A325

445 12" Street, SW

Washington, DC 20554

Lynne Hewitt Engledow

Pricing Policy Division

Wireless Competition Bureau

Federal Communications Commission
Room TW-A325

445 12" Street, SW

Washington, DC 20554

FILED/ACCEPTED

DEC 29 2011

Federal Communications Commission
Office of the Secretary

Re:  Developing a Unified Intercarrier Compensation Regime, CC Docket No.
01-92; High-Cost Universal Service Support, WC Docket No. 05-337;
Establishing Just and Reasonable Rates for Local Exchange Carriers, WC
Docket No. 07-135; Connect America Fund, WC Docket No. 10-90; A
National Broadband Plan for Our Future, GN Docket No. 09-51

Dear Ms. Dortch and Ms. Engledow:

Accipiter Communications Inc. hereby submits its Petition for Reconsideration and
Clarification of the Commission’s Report and Order, FCC 11-161, adopted on October 27, 2011
and released on November 18, 2011. Pursuant to the Protective Order adopted on September 16,
2010 in CC Docket No. 01-92, WC Docket Nos. 05-337, 07-135, and 10-90, and GN Docket No.
09-51, DA 10-1749, Accipiter Communications Inc. encloses herewith an original and two
copies of a Redacted Confidential Document, as defined in the Protective Order. Accipiter will
separately transmit one copy of a Stamped Confidential Document, as defined in the Protective

Order.
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Please contact me if you have any questions.

Sincerely,

/s/ Patrick Sherrill

Patrick Sherrill

Accipiter Communications
2238 W. Lone Cactus Dr.
Suite 100

Phoenix, AZ 85027

(623) 455-4500
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In 2002, Accipiter filed an application to expand its service territory and take over a
portion of the service territory of Qwest Communications in which Qwest had constructed no
telecommunications facilities and had no customers. The extension area encompassed a portion
of a master plan development known as Lakeland Village/White Peak Ranch and was
subsequently referred to as the “Vistancia” development. The following year, Accipiter filed an
additional extension application to serve an area partially within the incorporated limits of
Buckeye, Arizona and Surprise, Arizona as well as additional unincorporated portions of
Maricopa County.

The Buckeye extension application was granted by the Arizona Commission on January
14,2005.% In granting the extension, the Commission noted that:

As a rural carrier, Accipiter’s ability to serve high-cost areas that
would otherwise remain unserved for many years promotes the
public interest by enabling rural customers the opportunity to
receive voice and data service, including calling to the Phoenix
Metro calling area. The benefit of extending telecommunications
services to rural areas is more than a hypothetical possibility. At
the hearing, an existing Accipiter customer in the Lake Pleasant
exchange, Mr. Joe Hull, offered public comment in support of the
company’s application. Mr. Hull stated that he resides in the
Castle/Hot Springs area north of Lake Pleasant, along with
approximately 40 other families.. Despite the lack of any paved
roads in the area, Mr. Hull indicated that Accipiter provides
Castle/Hot Springs residents with local calling to the Phoenix
Metro area as well as high speed internet service. Mr. Hull claims

3 In the Matter of the Application of Accipiter Communications, Inc., for an Extension of its
Existing Certificate of Convenience and Necessity, Docket No. T-02847A-03-0655, Decision No.
67675. (“Buckeye Extension Order™).
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install landline networks in the area. The Cox/Developer arrangement became the focus of an
investigation by the United States Department of Justice Antitrust Division and was subsequently
withdrawn. Nevertheless, the existence of the arrangement during the critical time when
networks were being deployed in the Vistancia development precluded Accipiter from
competing in the effort to gain customers in an initial sign-up. The Arizona Commission granted
the Vistancia extension on February 15, 2005.° In granting the extension, the Commission took
note of the Cox/Developer arrangement:

“Although we believe Accipiter’s CC&N extension request is in
the public interest and should be approved, concerns have been
expressed by counsel for Accipiter and staff regarding the legality
of the arrangements implemented by the developer of Vistancia.
Even a cursory review of the exclusive marketing and restrictive
easement arrangement raises concerns about the chilling effect that
such arrangement may have on the ability of telecommunications -
providers to fairly compete and on customers’ ability to have a
choice of providers and services. We believe such arrangements
may be antithetical to the purpose of the Federal
Telecommunications Act as well as our stated policies and rules
encouraging competition and choice in the telecommunications
industry. Therefore, we believe it is prudent to direct the staff to
initiate, within 30 days, an investigation of the issues raised in this
proceeding through a generic docket. This generic docket should
include an investigation of the legal issues associated with
exclusive marketing and/or restrictive easement arrangements.”

On June 20, 2006, Accipiter filed what it believed would be a routine request with the
FCC for a study area waiver to include the Vistancia extension within its study area. More than

four years later, on September 1, 2010, the Commission denied Accipiter’s study area request

> In the Matter of the Application of Accipiter Communications Inc. to Extend its Certificate of
Convenience and Necessity in Maricopa County, Docket No. T-02847A-02-0641, Decision
67574 (February 15, 2005). (“Vistancia Extension Order”™).
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REDACTED — FOR PUBLIC INSPECTION
aspect of the problem,” failed to provide a reasonable explanation connecting the “facts found
and the choice made,” Motor Vehicle Manufrs. Ass’'n, 463 U.S. at 43.

Application of the rules to 2010 expenses and loops further runs afoul of the statutory
requirement that there be “specific, predictable and sufficient Federal and State mechanisms to
preserve and advance universal service.” 47 U.S.C. § 254(b)(5). Application of newly-adopted
rules to previously-incurred expenses is in no way consistent with the Congressional directive
that support should be “predictable.” and would punish carriers for reasonable investment
decisions that cannot be reversed to account for the Commission’s new rules.

D. The Commission Should Reconsider the Corporate Operations Expense
Limit Applied to ICLS.

yd The Report and Order Fails to Consider the Dynamic of a Growing
Company.

The Commission’s failure to consider the special circumstances of an expanding carrier is
again reflected in the Commission’s inflexible corporate operations expense limit. Corporate
operations expenses must be incurred before a carrier can add its first line. However, per-line
corporate operations costs are quickly averaged down as new subscribers are added. Accipiter
represents a perfect example of this effect. The company will fall below the corporate operations
expense cap when it reaches ***REDACTED REDACTED*** access lines. Ifit
continues to expand at its current pace, Accipiter projects to reach this threshold in
***REDACTED REDACTED#***, Immediate imposition of the limit to ICLS would,
however, have devastating financial implications for a carrier that is actively expanding its

service to rural customers.
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Accipiter Communications, Inc.

Study Area

Accipiter Communications, Inc.
Study Area 1009.77 Square Miles
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