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SUMMARY

Purple Communications, Inc. ("Purple") provides Telecommunications Relay Service

(TRS), including IP-enabled text relay service, and is eligible to receive reimbursement for the

provision of its services. As a provider, Purple adheres to the mandatory minimum standards of

service, including the standard for Speed ofAnswer (SOA) For over twenty years, providers

have been required to substantially, but not absolutely, comply with mandatory minimum

standards of service. Historically, the SOA standard for IP-enabled text relay required providers

to substantially, but not absolutely, "answer 85% of all calls within 10 seconds" as measured on

a daily basis. The TRS Fund Administrator ("Administrator"), consistently issued TRS Fund

reimbursements for days that did not absolutely meet the SOA benchmark.

On September 20,2011, the Administrator notified Purple that it had adopted a new

interpretation of the SOA standard. Specifically, for the first time, the Administrator applied the

85/19 SOA standard to refuse providing any reimbursement at all on those days that did not meet

the benchmark with absolute exactitude. Unfortunately, the Commission and the TRS

Administrator elected to apply the new interpretation retroactively to providers without notice

and while they were still operating under the prior interpretation. The result, for Purple, was the

withholding of } of reimbursement for services Purple already provided (or

provided within } following notice of the new interpretation).

Equity and due process direct that retroactive application of the TRS Administrator's

new interpretation of the SOA standard should not be permitted. Purple acted in good faith

during the time it provided service under the pre-existing interpretation. Purple provided service

in reliance on that historic interpretation and in reliance on rules that specified that staffing and

ii
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network operations should be set based on "projected call volumes." To apply a new

interpretation requiring a different unknown level of staffing and other operational changes to

somehow plan for unprojected and unforeseen call volume spikes, without notice and without

opportunity for Purple to adjust its operations accordingly, is simply unfair and not in the public

interest. Purple is more than willing to comply prospectively with the Administrator's new

interpretation for SOA. Purple simply seeks the reimbursement to which it is entitled for the

time it was operating in good faith on the prior interpretation of the SOA standard.

Alternatively, Purple seeks a waiver of the new SOA interpretation for the days on which

Purple did not meet the new SOA interpretation resulting from unforeseen and aberrational

spikes in call volume that materially exceeded forecasted call volume, combined with partial

reimbursement for those remaining days, consistent with the approach applied in the series of

private letter rulings issued by Commission staff. As a further alternative and at a minimum,

Purple requests at least partial reimbursement for days on which Purple's actual SOA

performance is at least 65% of calls answered in 10 seconds, consistent with the approach

applied to other providers in the series of private letter rulings issued by Commission staff.

In summary, Purple should be reimbursed the complete } being withheld

by the Administrator for services rendered on certain days in the months of July, August,

September and October 2011. In the alternative, Purple seeks reimbursement of at least

}, which represents an adjustment for unforeseen and aberrant spikes in call

volume, and applying a graduated scale approach for the remaining days withheld. As a further

alternative minimum, Purple should be reimbursed based on the graduated formula used by the

Commission in private letter rulings, resulting in the return of

iii
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of )
)

Request for Review of the Decision of the )
TRS Administrator to Withhold TRS Funding )
from Purple Communications, Inc. ~

)

--------------)
To: The Commission

CG Docket No. 10-51

Request for Review of the Decision by the TRS Administrator

Purple Communications, Inc. ("Purple"), through counsel, and pursuant to Sections

64.604(c)(5)(iii)(L), 1.115, and 1.3 of the Federal Communication Commission's

("Commission") rules,1 respectfully submits this Request for Review of the Decision by the TRS

Administrator seeking reversal of a decision by the Administrator of the interstate

Telecommunications Relay Service Fund ("TRS Fund"), Rolka Loube Saltzer Associates

("RLSA" or the "Administrator"), to withhold reimbursement for IP Relay minutes processed by

Purple for certain days during the months of July, August, September, and October 2011. Purple

further requests that the Commission grant a waiver of Section 64.604(b)(2) of the Commission's

Rules regarding "speed of answer" ("SOA") technical standards, as may be appropriate?

The Administrator's decision to withhold reimbursement for failure to follow a new

interpretation applied retroactively and without notice is contrary to Commission precedent and

1 47 C.F.R. §§ 64.604(c)(5)(iii)(L), 1.115, 1.3.

2 47 C.F.R. § 64.604(b)(2).
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principles of equity and due process. Equity and due process direct that the Administrator

should not be permitted to retroactively apply a new "absolute compliance" interpretation of the

SOA rules without notice or opportunity for Purple to comply with the new interpretation or

otherwise take action consistent with the new interpretation of the SOA rules.

Alternatively, Purple seeks a waiver of the SOA rules for the days on which Purple

missed the SOA benchmark due to unforeseen, unprojected and aberrant spikes in call volume

that exceeded both the forecasted call volume and the seven-week rolling average call volume

for such days.3 Upon a showing of good cause, a provider may be eligible for full

reimbursement pursuant to a waiver for periods during which the SOA benchmark was missed.4

As a further alternative, consistent with the Commission's treatment ofother providers in

accordance with its private letter rulings, Purple should be provided, at a minimum, a partial

reimbursement for days on which its actual SOA performance is at least 65% of calls answered

in 10 seconds.5

I. BACKGROUND

A. Purple Provides Services in Full Compliance With Commission Rules

Purple offers text relay, video relay, telephone captioning, and community interpreting

services. This breadth of services, coupled with its technical acumen, distinguishes Purple as an

industry leader in innovation and service to its customers. Recently, Purple was featured on

3Purple seeks relief in connection with any "spike" in call volume that exceeded 110% of the
forecasted volume for any day in question for the months of July through October, 2011.

4 Letter from Catherine W. Seidel, Chief, Consumer and Government Affairs Bureau, FCC, to
Marin Beaulac, Nordia, Inc. (Jan. 23, 2008) ("Nordia") (See Exhibit A); Letter from Catherine
W. Seidel, Chief, Consumer and Government Affairs Bureau, FCC, to Davida Grant, Senior
Counsel, AT&T Services, Inc.(Jan. 23, 2008) ("AT&T") (See Exhibit B).

5 Id.

2
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CNN for helping deaf business professionals compete as equals. Two of Purple's executives

were selected to serve on separate FCC Advisory Committees - the VPAAC and EAAC ­

critical committees assisting in the implementation of the 21st Century Video Accessibility Act.

Purple was also elected to represent the industry on the TRS Council and its delegate serves as

the Chair of this council.

Purple is also an industry leader in compliance efforts.

}

B. The Speed of Answer Rule; Staffing Based on Projected Call Volume Rule

TRS providers are required to conform to certain mandatory minimum standards of

service, including standards related to SOA. The SOA standard for IP Relay is found in Section

64.604(b)(2) ofthe Commission's rules, which sets forth a call answer time for IP Relay of"85%

of all calls within 10 seconds by any method which results in the caller's call immediately being

3
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placed, not put in a queue or on hold.,,6 For IP Relay, the SOA is calculated on a daily average

basis.7

Prior to September 20,2011, neither the Administrator nor any predecessor had ever

interpreted the 85110 SOA benchmark to require an "all or nothing approach." Indeed, the

opposite is true. In interpreting the TRS rules in the Publix decision, the full Commission

addressed this issue and explicitly determined that "absolute" compliance with the TRS

mandatory minimum standards was not required for reimbursement:

We recognize that absolute compliance with each component of the rules may not
always be necessary to fulfill the purposes of the statute and the policy objectives
of the implementing rules, and that not every minor deviation would justify
withholding funding from a legitimate TRS provider. We therefore hold that a
TRS provider is eligible for TRS Fund reimbursement if it has substantially
complied with Section 64.604. 8

The Commission emphasized that its approach permitted a provider to remain eligible for

reimbursement despite not absolutely meeting the mandatory minimum standards, as long as the

provider "satisfied the underlying purposes of those requirements.9

Similarly, in a series ofletter decisions, the Commission's Consumer and Governmental

Affairs Bureau explained that a bright line "all or nothing" approach to assessing penalties

related to SOA is contrary to public policy and not in the public interest, because providers

would be incentivized to stop providing service altogether as soon as they realize, on any given

day, that they will miss.the 85/10 mark. Accordingly, the Bureau chose to apply a waiver of the

647 C.F.R. § 64.604(b)(2)(ii).

7 47 C.F.R. § 64.604(b)(2)(ii)(C).

8 In re Public Network Corp.; Customer Attendants, LLC; Revenue Controls Corp.; Revenue
Controls Corp.; SignTel, Inc.; and Focus Group, LLC, Order to Show Cause and Notice of
Opportunity for Hearing, 17 FCC Rcd 11487, 11495 (2002) ("Publix") (emphasis added).

9 Id.

4
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SOA standard in certain cases, or the application of a graduated formula in other instances, to

assess any penalties associated with missing the SOA benchmark:

We further believe that, absent waiver of the 85/10 rule for a particular day, it is
appropriate to apply a graduated formula where the provider misses compliance
with the rule, but meets the test for at least 65 percent of its call volume on that
particular day, and where the provider provides a plausible explanation for its lack
of full compliance with the 85/10 rule on the particular day. Otherwise, we find it
proper to require an entire day's compensation from the provider, because below
the 65 percent threshold the failure to provide service is so severe that the service
is not being provided on a functionally equivalent basis to voice telephone
services.10

The Bureau recognized the strong public interest rationale supporting either a waiver as

appropriate or partial reimbursement as appropriate:

For one thing, it averts a situation where a relatively small miss causes a provider
to lose all compensation for the day, which could give the provider incentive to
provide poor service or no service for the remainder of the day once it calculates
that it would miss compliance with the 85/10 rule. In addition, a graduated
formula takes into account that, on those days the provider missed compliance, it
still provided a service of value, but also acknowledges that it should return some
portion of its reimbursements for those days due to its noncompliance with the
rule, and that the portion should increase commensurate with the degree of its
noncompliance. 11

Furthermore, the Commission's TRS rules reflect that the Commission expects providers

to operate based on projected calling volumes, for both staffing and network capacity. Pursuant

to Sections 64.604(b)(2)(i) and (ii), compliance with speed ofanswer requirements must be

viewed by the Commission in the context of rules connecting TRS operations, projected call

volumes and staffing. Specifically, TRS facilities must:

(1) "ensure adequate TRS facility staffing to provide callers with efficient access under
projected calling volumes, so that the probability of a busy response due to CA

10 See Nordia at 5; see also AT&T at 5.

11 Id (emphasis added)

5

5212919



REDACTED, FOR PUBLIC INSPECTION

unavailability shall be functionally equivalent to what a voice caller would experience in
attempting to reach a party through the voice telephone network"; and

(2) "ensure that adequate network facilities shall be used in conjunction with TRS so that
under projected calling volume the probability of a busy response due to loop trunk
congestion shall be functionally equivalent to what a voice caller would experience in
attempting to reach a party through the voice telephone network.,,12

Ifthe Commission had intended providers to base staffing on any possible level of call

volume, including unprojected call volumes, it would not have inserted "projected calling

volumes" language into the rules. Otherwise, if providers had been expected to ignore projected

calling volumes to meet the 85/10 standard under any circumstances whatsoever, including

adding some unknowable number of additional staff to take into account the possibility of

unpredicted spikes in calls, the TRS Fund size would dramatically increase and unnecessary

inefficiencies would be created.

C. The Administrator, Without Providing Notice of the Change in
Interpretation of the SOA Standard, Withheld Reimbursements Owed to
Purple

The TRS Fund underwent an administration change in July of2011. Effective July 1,

2011, RLSA was appointed the new Administrator of the interstate TRS Fund by the

Commission. The TRS Fund had previously been managed by the National Exchange Carrier

Association ("NECA").

On September 20,2011, the Administrator notified Purple that all reimbursements owed

to Purple from the TRS Fund for the entire month of July would be withheld because Purple did

not strictly meet the 85/10 mandatory minimum standard for _} out of31 days in July. The

Administrator subsequently realized, after discussions with Purple and Commission staff, that

12 47 C.F.R. §§ 64.604(b)(2)(i) and (ii).

6
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the SOA for IP Relay is calculated on a daily basis, and not a monthly basis, so RLSA later

released the funds for the _} days in July that Purple met the 85/10 SOA benchmark.

However, the Administrator continued to interpret the SOA standard as requiring an "all or

nothing" interpretation for reimbursement, and withheld funding for the entirety of the II} days

in July and subsequently withheld funding for II} days in August, II} days in September, and

I} days in October on which Purple did not meet the new interpretation of the 85/10 standard.

The total funds withheld for these days totaled }. Prior to September 20, 2011,

consistent with Publix, no Administrator had interpreted the SOA standard using RLSA's new

approach. Purple attempted to work with RLSA to explain that RLSA's new interpretation was

inconsistent with many years of precedent.

In November 2011, there was an industry-wide meeting during which numerous

providers explained to RLSA that the new interpretation was inconsistent with precedent and had

been specifically rejected by the Commission and the Consumer & Governmental Affairs

Bureau. The providers also argued that flash-cutting to a new approach without notice was

unfair, as they had, in good faith, relied on the historic interpretation in providing services. The

industry-wide group meeting was followed by a separate meeting between Purple executives and

the Administrator in which Purple presented, for each day in July-October 2011 for which RLSA

had denied reimbursement under the new strict interpretation, detailed information and evidence

of: (i) forecasting and operational efforts implemented to meet the SOA requirement based on

those forecasts; (ii) efforts to combat questionable call activity; and (iii) forecasted and actual

7
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call volume activity.13 Purple provided the Administrator with a 57-page presentation setting

forth this information ("Presentation"). The Presentation is attached as Exhibit C.

Purple explained that given the operational realities of relay call centers in the context of

the FCC's prescribed rules, including rules envisioning staffing based on projected call volumes,

a new strict interpretation of the SOA standard should be harmonized with: (1) an allowance for

unplanned call volume and the suspension of penalties in the event of significant, unforeseen,

unprojected call volume spikes; and (2) a proportional penalty structure that provides a graduated

formula to levy penalties in relationship to the magnitude ofa performance shortfall, consistent

with the Commission's prior decisions.

On November 7,2011, Purple filed an appeal with the Administrator regarding its

decision to withhold reimbursement ofpayment for the months of July and August 2011, and

petitioned the Administrator for future release of reimbursement payments for the months of

September and October 2011.14

On December 22, 2011, the Administrator sent a letter to Purple denying the appea1. 15

The Administrator asserted that it lacked the authority to apply anything but its new

interpretation of the 85110 standard:

Conspicuously missing from the Administrator's responsibilities is a delegation of
authority to waive, or otherwise amend or interpret, the Commission rules
applicable to the TRS Fund Administration. Absent such a delegation of
authority, RLSA believes that we are without the requisite authority to either

13 Letter from David Rolka, President, Rolka Loube Saltzer Assocs., to John Goodman, Chief
Legal Officer, Purple Commc'n, at 1 (Dec. 22, 2011) ("TRS Decision") (Exhibit D).

14 Letter from John Goodman, ChiefLegal Officer, Purple Commc'n, to David Rolka, President,
Rolka Loube Saltzer Assocs., at 1-14 (Nov. 7, 2011) ("Amended Appeal"). A slightly amended
appeal was filed on November 8,2011. That amended appeal is attached hereto as Exhibit E.

15 TRS Decision at 3.

8
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interpret or apply operational criteria which would have the effect of modifying
the express language of a rule. RLSA also believes that we are without authority
to waive the implementation ofthe Commission rules.16

The Administrator also indicated that since the time of its September 20, 2011 decision, it

had reviewed the Nordia and AT&T letter rulings and noted, among other things, that the rulings

"were neither known to exist at the time ofthe change of administration to RLSA" and "have

been superseded by contemporary consultation between the Administrator and the

Commission.,,17

II. COMMISSION PRECEDENT, EQUITY, AND DUE PROCESS DIRECT THAT
PURPLE'S REIMBURSEMENT BE RELEASED

As the courts have explained, "[t]raditional concepts of due process incorporated into

administrative law preclude an agency from penalizing a private party for violating a rule

without first providing adequate notice of the substance of the rule.,,18 In fact, in Satellite

Broadcasting Company v. FCC, the D.C. Circuit indicated that if the Commission used its

regulatory power to effectively "punish a member ofthe regulated class for reasonably

interpreting Commission rules" the result would be that "the practice of administrative law

would come to resemble 'Russian Roulette,,,,19 In a subsequent case, the D.C. Circuit further

established an "ascertainably certainty" standard that is applicable to the situation at hand: "If, by

reviewing the regulations and other public statements issued by the agency, a regulated party

16 TRS Decision at 2.

17Id. (emphasis added).

18 Satellite Broad. Co. v. FCC, 824 F.2d 1,3 (D.C. Cir. 1987).

19 I d. at 3. ("The Commission through its regulatory power cannot, in effect, punish a member of
the regulated class for reasonably interpreting Commission rules. Otherwise the practice of
administrative law would come to resemble 'Russian Roulette.' The agency's interpretation is
entitled to deference, but if it wishes to use that interpretation to cut off a party's right, it must
give full notice of its interpretation.")

9
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acting in good faith would be able to identify, with 'ascertainable certainty,' the standards which

the agency expects to conform, then the agency has fairly notified a petitioner of the agency's

interpretation.,,20

For two decades, the Commission and the Administrator never applied an "absolute"

interpretation of the SOA standard in calculating reimbursements. While the Commission is free

to change its interpretation, doing so without notice and opportunity to meet the new

interpretation is unfair and inequitable. Given the Publix decision, the private letter rulings

issued by the Commission, rules envisioning staffing based on projected call volumes, and many

years of actual Fund administration, there is no reasonable way to argue that Purple could with

any level of certainty ascertain that the RLSA interpretation would suddenly and without notice

change to the Administrator's new "all or nothing" that can only be described as "absolute

compliance."

Furthermore, the D.C. Circuit concluded that when deciding the appropriateness of

retroactive application of a new rule, all of the relevant factors "boil down ... to a question of

concerns grounded in notions of equity and fairness.,,21 The retroactive application of a new rule

20 Gen. Elec. Co. v. EPA, 53 F.3d 1324, 1329 (D.C. Cir. 1995); see also Trinity Broad ofFla. v.
FCC, 211 F.3d 618,632 (D.C. Cir. 2000) ("Where, as here, the regulations and other policy
statements are unclear, where the petitioner's interpretation is reasonable, and where the agency
itself struggles to provide a definite reading of the regulatory requirements, a regulated party is
not 'on notice' of the agency's ultimate interpretation of the regulations, and may not be
punished.") (quoting Gen. Elec. Co. at 1333-34.)

21 See Cassell v. FCC, 154 F.3d 478, 486 (D.C. Cir. 1998) (declining to "plow laboriously"
through the Clark-Cowlitz factors, which "boil down to a question of concerns grounded in
notions of equity and fairness") (citation omitted). The Clark-Cowlitz test is a five-factor
balancing test to determine if it would be equitable to apply a new rule retroactively. The factors
include: (1) whether the particular case is one of first impression, (2) whether the new rule
represents an abrupt departure from well established practice or merely attempts to fill a void in
an unsettled area of law, (3) the extent to which the party against whom the new rule is applied

10
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will be denied "when to apply the new rule to past conduct or to prior events would work a

'manifest injustice.",22 In the Verizon Telephone Cos. case,23 the court stated that for a "manifest

injustice" to occur from retroactive liability, the provider must have had reasonable reliance on

the old rule.24 According to the Verizon analysis, for reliance to be c~nsidered "reasonable," the

relied upon rule must be "settled" and "well-established."25 "Settled" means that the relied upon

interpretation had not been in dispute, while "well-established" refers to an interpretation that

spans more than a solitary proceeding?6

Based upon these factors, Purple acted in reasonable reliance in provisioning IP Relay

service and expecting to be reimbursed for those days that RLSA denied reimbursement. The

reasonable reliance was based on the Commission's years of consistent reimbursement for IP

Relay services rendered on days when the 85/10 SOA standard was substantially, but not strictly,

met, combined with Commission rules requiring staffing based on projected call volumes - not

unprojected spikes. First, up until September 20,2011, the Commission had never applied a

strict compliance standard. The Commission specifically articulated a substantial compliance

relied on the former rule, (4) the degree of the burden which a retroactive order imposes on a
party, and (5) the statutory interest in applying a new rule despite the reliance of a party on the
old standard. Clark-Cowlitz Joint Operating Agency v. FERC, 826 F.2d 1074, 1081-86 (D.C.
Cir. 1987) (en banc) (citing Retail, Wholesale & Dep't Store Union v. NLRB, 466 F.2d 380,390
(D.C. Cir. 1972).

22 See Verizon Tel. Cos.. v. FCC, 269 F.3d 1098 (D.C. Cir. 2001) (citing Clark-Cowlitz Joint
Operating Agency v. FERC, 264 U.S. App. D.C. 58, 826 F.2d 1074, 1081 (D.C. Cir. 1987» (en
banc) (quoting Thorpe v. Housing Auth. ofthe City ofDurham, 393 U.S. 268, 282 (1969»; see
also Conso!. Freightways v. NLRB, 892 F.2d 1052, 1058 (D.C. Cir. 1989).

23 Verizon Tel. Cos., 269 F.3d at 1098.

24 See id. at 1111.

25 Id.

26 See id.

11

5212919



REDACTED, FOR PUBLIC INSPECTION

interpretation of the TRS mandatory minimum standards in the Publix decision, and over the

course of many years of administering and overseeing the Fund did not in practice require

absolute compliance for reimbursement. Providers had no reason to anticipate RLSA's sudden

application of strict compliance requirement for reimbursement. Moreover, since 2002, when

the Commission articulated the substantial compliance standard, IP Relay ~ervice providers have

never been required to forfeit payments for entire days on which they did not, with exactitude,

meet the speed-to-answer benchmark. As a result, the new strict compliance interpretation is an

abrupt departure from the "substantially complied" interpretation which had historically and

consistently governed IP Relay since its inception?7 Because the substantial compliance

standard was settled and well-established, Purple's reliance on it was reasonable. Thus, to

prevent Purple from suffering a "manifest injustice," the retroactive application of a "strict

compliance" interpretation of minimum SOA standards must not be permitted.

In addition, the text of the SOA rule makes it unreasonable to conclude that Purple should

have ascertained back in July, August, and early September that the Administrator would

withhold funding ifPurple did not meet an "absolute compliance" interpretation. Specifically, as

explained above, Section 66.6049(b)(2)(i) and (ii) require that TRS facility: (1) "ensure

adequate TRS facility staffing to provide callers with efficient access under projected calling

volumes, so that the probability of a busy response due to CA unavailability shall be functionally

equivalent to what a voice caller would experience in attempting to reach a party through the

voice telephone network"; and (2) "ensure that adequate network facilities shall be used in

conjunction with TRS so that under projected calling volume the probability of a busy response

27 See Clark-Cowlitz Joint Operating Agency, 826 F.2d at 1081-86.
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due to loop trunk congestion shall be functionally equivalent to what a voice caller would

experience in attempting to reach a party through the voice telephone network.,,28

This is exactly what Purple has done.

}

The new interpretation of the SOA rule has raised the service level requirement for

providers. To meet the new interpretation, providers must recalibrate operations and materially

increase staffing and resources for call centers to handle the increase in call volume. For

example, on } the forecast reflected that _} agents would be needed at peak

levels. However, on that day, due to an aberrational spike, _} agents would have been

required to meet the new interpretation ofthe SOA standard - an additional _} agents. The

following table reflects the number of additional bodies Purple would have been needed on a

sample of four dates to maintain an absolute 85/10 SOA based on actual versus forecasted

volumes:

{

28 47 C.F.R. § 64.604(b)(2)(i) and (ii) (emphasis added).
29

30 See Exhibit C.

13
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If the Commission had provided notice that it would be applying a new "strict"

interpretation to the SOA standard, Purple would have understood that the Commission no

longer wanted providers to calibrate staff and operations based on projected call volumes as

specified in the TRS rules, and instead would have attempted to carry some unknown but

significant number of additional staff at peak times every day to try to manage the risk of

aberrational spikes. But retroactively applying a new elevated service level, without notice, to

periods for which service has already been provided, is inequitable and fundamentally unfair.

Providers require a reasonable time to adjust their operations for compliance with interpretation

changes that impact service levels.

Since _}, Purple has not missed the new absolute 85/10 SOA interpretation,

and currently operates its IP-text business to meet the Administrator's new strict interpretation of

the SOA standard. However, Purple had no reasonable opportunity in July, August, September

and early October to meet the SOA under the new interpretation. Realistically, the Administrator

and/or the Commission needed to give providers at least 30 days to create revised forecasts and

prepare for an increase in required staffing and resource levels in order to meet the new

interpretation.

Applying a new interpretation to minute submissions which Purple had no basis to

prepare for is unfair and punitive. Accordingly, Purple requests the release of }

14
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being withheld by the Administrator for services rendered on certain days during the months of

July, August, September, and October 2011.

III. IN THE ALTERNATIVE, PURPLE SEEKS A WAIVER OF THE NEW SOA
INTERPRETATION FOR THOSE DAYS THAT PURPLE EXPERIENCED AN
UNFORESEEN SPIKE ABOVE FORECASTED CALL VOLUMES

Under the Commission's rules, the agency may waive any provision of the rules "if good

cause therefor is shown.,,31 In fact, the Commission has stated that a provider experiencing an

unforecasted spike in call volume on a particular day should, in some circumstances, receive

relief from any penalties or withholdings related to a missed SOA via a waiver:

A provider supplying evidence that call volumes on a specific day or a portion
thereof represented such a pronounced and unforeseen divergence from normal
call volumes, and are beyond the providers control, could, in appropriate cases,
qualify for a waiver of the 85/10 rule.32

In addition, the Commission has consistently waived its rules "where particular facts

would make strict compliance inconsistent with the public interest" and stated that it can take

equitable considerations into account when granting a waiver.33 In the TRS context, the

Consumer and Government Affairs Bureau recently granted waivers to providers applying for

TRS certification in which it recognized the importance ofhaving adequate time and notice to

comply with a rule.34 In the case of CSDVRS, LLC, the Bureau found a TRS provider's

31 47 C.F.R. § 1.3.

32 See Nordia at 3.

33 Northeast Cellular Telephone Co., L.P. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990); see,
e.g., Nordia at 2.

34Notice ofConditional Grant ofApplication ofConvo Communications, LLC For Certification
as a Provider ofVideo Relay Service Eligible for Compensation from Interstate
Telecommunications Relay Service Fund, Public Notice, 26 FCC Rcd 15956, 15958-59, n.21
(2011); Notice ofConditional Grant ofApplication ofHancock, Jahn, Lee & Pucket, LLC, d/b/a
Communications Axess Ability Group for Certification as a Provider of Video Relay Service

15
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explanation of internal system changes and the fact that it corrected the issue at hand sufficient to

warrant a waiver of the TRS rules and allowance of reimbursement.35 As discussed in this

appeal, Purple had neither adequate time nor notice to apply the new interpretation of the SOA

rule to the disputed days in July, August, September, and October 2011. Moreover, Purple is

now able to meet the new strict interpretation ofthe SOA standard.

Here, as set forth in the attached Exhibit C, Purple has presented call volume data for

each day it seeks reimbursement that demonstrates the special circumstances surrounding this

request. In each case, the call volume markedly exceeded the forecasted call volume and the

seven-week average call volume for such day.

Call volume spikes can occur for multiple reasons, including aberrant weather patterns or

significant national or global events. Also, despite robust blocking and prevention methods,

Purple receives calls to its network which turn out to be questionable. The Commission has

made it a point to reiterate to providers, however, that despite indications ofmisuse, "under

applicable TRS regulations, TRS providers cannot refuse to make an outbound call requested by

Eligible for Compensation from the Interstate Telecommunications Relay Service Fund, Public
Notice, 26 FCC Rcd 15965, 15967-68, n.27 (2011); Notice ofConditional Grant ofApplication
ofASL Services Holdings, LLCfor Certification as a Provider ofVideo Relay Service Eligible
for Compensation from the Interestate Telecommunications Relay Service Fund, Public Notice,
26 FCC Rcd 15960, 15963-64 n.27 (2011). See also In re Structure and Practice ofthe Video
Relay Service Program, Order, 26 FCC Rcd 15660 (2011).

35 Letter from Joel Gurin, Chief, Consumer and Government Affairs Bureau, FCC, to William
Banks, CSDVRS, LLC, 25 FCC Rcd 1257 (Feb. 3, 2010) ("CSDVRS"); see also Letter from Joel
Gurin, Chief, Consumer and Government Affairs Bureau, FCC, to Gil M. Strobel, Lawler,
Metzger, Kenney & Logan, 25 FCC Rcd 5836 (May 27, 2010) ("Sorenson") (finding explanation
of technical difficulties was sufficient to warrant a waiver of the TRS rules and justified
allowance of reimbursement).
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a TRS user.,,36 The Commission explains that as part of the mandate offunctional equivalency,

communications assistants are prohibited from refusing calls:

Under the functional equivalency mandate, TRS is intended to permit persons
with hearing and speech disabilities to access the telephone system to call persons
without such disabilities. TRS is intended to operate so that when a TRS user
wants to make a call, a CA is available to handle the call. The Commission has
noted that the "ability of a TRS user to reach a CA prepared to place his or her
call .. , is fundamental to the concept of 'functional equivalency.' For this reason,
the TRS regulations provide that CAs are prohibited from refusing calls.37

The underlying rationale for prohibiting CAs from refusing calls stems from the concept

that CAs are intended to be "invisible conduits" that merely serve to process calls - they are not

allowed to make independent judgments regarding calls, and are prohibited from "policing"

calls:

The Commission has received complaints from vendors, consumers, and TRS
providers that people are using the IP Relay to make telephone purchases using
stolen or fake credit cards. Although such purchases are illegal, and the
Department of Justice and the FBI can investigate, due to the transparent nature
of the CA's role in a TRS call the CA may not interfere with the conversation.

36 Telecommunications Relay Service (FRS) Providers Must Make All Outbound Calls Requested
By TRS Users and May Not "Block" Calls to Certain Numbers at the Request ofConsumers,
Public Notice, DA 05-2477,20 FCC Rcd 14717 (Sept. 21, 2005) ("2005 TRS Provider Public
Notice") (emphasis added); see also 47 C.F.R. § 64.604(a)(3)(i).

37 2005 TRS Provider Public Notice at 14718 (citing Telecommunications Relay Services and
Speech-to-Speech Services for Individuals with Hearing and Speech Disabilities, CC Docket No.
98-67, Report and Order and Further Notice of Proposed Rulemaking, 15 FCC Rcd 5140,' 39
(Mar. 6, 2000) (FCC 00-56) ("2000 Improved TRS Order") (emphasis added) ("all relay services
either mandated by the Commission or eligible for reimbursement from the interstate TRS Fund
must comply with the mandatory minimum standards") (also citing 47 C.F.R. § 64.604(a)(3)(i)
(stating that "[c]onsistent with the obligations of telecommunications carrier operators, CAs are
prohibited from refusing single or sequential calls or limiting the length of calls using relay
services")) (emphasis supplied).
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The TRS statutory and regulatory scheme do not contemplate that the CA should
have a law enforcement role by monitoring the conversations they are relaying. 38

}.

Granting a limited waiver of the SOA rules under these special circumstances will serve

the public interest, because immediate disbursement of these funds are important for Purple to

continue to meet the Commission's standards and provide high quality services to its customers.

In addition, Purple has met the TRS Administrators new interpretation of the SOA rules every

day since }.

Withholding these funds has created a significant financial hardship for Purple. A

retroactive penalty in excess of $5,000,000 is extremely impactful for a small company that's

sole business is delivering services to Americans with hearing or speech disabilities. Operating

with the reasonable and good faith belief in the established reimbursement model, Purple

incurred all the cost of delivering IP Relay services in July, August and September, by the time

38 See FCC Reminds Public ofRequirements Regarding Internet Relay Service and Issues Alert,
Public Notice, 19 FCC Rcd 10740 (2004) (emphasis added); see also IP Relay/VRS Misuse
FNPRM, FCC 06-58, 21 FCC Rcd 5478 at ~ 12; see also 47 C.F.R. § 64.604(a)(2).
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the Administrator communicated the new standard, and had made full preparations to deliver

those services in October. Had Purple known in advance that a 20+ year payment/penalty

practice was being abandoned effective July 1, along with the concept of staffing based on

projected call volumes as articulated in the TRS rules, Purple could have been proactive in

adding a significant and unknown number of additional staff at peak times to prepare for

unprojected spikes in calls.

Accordingly, in the alternative, Purple seeks a waiver of the SOA benchmark for those

days on which the actual call volume exceeded 110% ofthe forecasted call volume based on the

seven-week rolling average daily volume. Purple seeks reimbursement of }, for

service provided on those days detailed in Exhibit G, pursuant to a waiver of the SOA rule for

good cause, combined with and a graduated scale approach as described below in Section IV for

those days detailed in Exhibit H, for the remaining days withheld.

IV. AS A FURTHER ALTERNATIVE, PURPLE REQUESTS THAT IT BE
REIMBURSED FOR DAYS ON WHICH IT HANDLED AT LEAST 65% OF
CALLS IN TEN SECONDS

As a further equitable alternative, the Commission should partially reimburse Purple for

the days in which it missed the 85110 SOAstandard based on the "sliding scale" approach the

Commission used with other providers and documented in a series of letter rulings. In those

letter rulings, the Commission provided proportional reimbursement on a graduated scale on

policy grounds. This table used by the Commission for providing reimbursement on a graduated

scale is included with the Nordia and AT&T rulings attached hereto as Exhibits A and B. The

Commission applied this graduated formula where the provider met the 10-second test for at
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least 65% of its call volume on a that day, where the provider set forth" ...a plausible

explanation for its lack of full compliance with the 85/10 rule on the particular day.,,39

As the Commission explained, there is a strong public interest rationale supporting the

implementation of the sliding scale approach:

For one thing, it averts a situation where a relatively small miss causes a provider
to lose all compensation for the day, which could give the provider incentive to
provide poor service or no service for the remainder of the day once it calculates
that it would miss compliance with the 85/10 rule. In addition, a graduated
formula takes into account that, on those days the provider missed compliance, it
still provided a service of value, but also acknowledges that it should return some
portion of its reimbursements for those days due to .its noncompliance with the
rule, and that the portion should increase commensurate with the degree of its
noncompliance.4o

In fact, this rationale is similar to the explanation provided by the Commission in 2002 when it

issued the Publix decision (which is still controlling) holding that "a TRS provider is eligible for

TRS Fund Reimbursement ifit has substantially complied with Section 64.404.,,41 In that case,

the Commission recognized ''that absolute compliance with each component of the rules may not

always be necessary to fulfill the purposes of the statute and the policy objectives ofthe

implementing rules, and that not every minor deviation would justify withholding funding from a

legitimate TRS provider.,,42

Therefore, at a minimum, for those days on which Purple experienced unanticipated

spikes in excess of projected call volume, Purple hereby requests release of partial

39 See Nordia at 5.

40 Id

41 Publix at 11495.

42 Id
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reimbursement of }, pursuant on a "sliding scale" consistent with the formula

previously used by the Commission, as set forth in Exhibit H.

V. CONCLUSION AND REQUEST FOR RELIEF

Purple should be reimbursed } being withheld by the Administrator. In

the alternative, Purple also hereby seeks reimbursement of at least }, which

covers reimbursement of those days detailed in Exhibit G pursuant to a waiver ofthe 85/10 rule

for good cause, and a graduated scale approach for the remaining days withheld. As a further

alternative, at a minimum, Purple should be reimbursed } based on the graduated

scale formula used by the Commission in private letter rulings as detailed in Exhibit H.

As stated previously, withholding these funds has created a significant financial hardship

for Purple. A retroactive penalty in excess of $5,000,000 is extremely impactful for a small

company that's sole business is delivering services to Americans with hearing or speech

disabilities. Operating with the reasonable and good faith belief in the established

reimbursement model, Purple incurred all the cost ofdelivering IP Relay services in July, August

and September, by the time the Administrator communicated the new standard, and had made

full preparations to deliver those services in October. Had Purple known in advance that a 20+

year payment/penalty practice was being abandoned effective July 1, along with the concept of

staffing based on projected call volumes as articulated in the TRS rules, Purple could have been

proactive in adding a significant and unknown number of additiorial staff at peak times to

prepare for unprojected spikes in calls.
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Respectfully submitted,

onica Desai
Patton Boggs LLP
2550 M Street NW
Washington, DC 20037
(202) 457-6000

Its Counsel
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CERTIFICATE OF SERVICE

I, Ryan W. King, certify on this 17th day of January, 2012, a copy of the foregoing

Request for Review of the Decision by the TRS Administrator has been served via first class

mail, postage pre-paid, to the following:

David W. Rolka
President
Rolka Loube Saltzer Associates
12th Floor, One South Market Square
Harrisburg, PA 17101
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DECLARATION OF JOHN GOODMAN
PURPLE COMMUNICATIONS, INC.

I have reviewed the foregoing Request for Review of the Decision by the TRS Administrator and

declare under penalty of perjury that the facts stated therein are true and correct to the best of my

knowledge and belief.

Executed on this II day ofJanuary, 2012.

5213484

~--
Chief Legal Officer
Purple Communications, Inc.
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EXHIBITS

A. Nordia Letter Ruling, January 23,2008

B. AT&T Letter Ruling, January 23, 2008

C. Purple Presentation: IP-Text Relay, Speed of Answer and Penalty Analysis, November 2,
2011

D. TRS Administrator Decision, December 22,2011

E. Amended Appeal of Withholding Due to Speed ofAnswer in July-September, November 8,
2011

F. Summary ofReimbursements Under Three Approaches

G. Data Supporting Reimbursement Under Extenuating Circumstances & Sliding Scale
Approach

H. Data Supporting Reimbursement Under Sliding Scale Approach
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. Federal COh1n1umca;ijons Commission
Washifigtoi4 D.;C~Z0554

.......~

SENSI1:!YEANl!'cg~

Mr. Martin Beaulac
N:9rdi~ me.
3100 bdul. De.la CoteVertu. Office 510
Saint-Laurent, C~daH4RiJ8

Re: CQmpliance with th¢:W IWlay.sp¢ed o.fAnsw~ Rule

Dear Mr. BeaulaQ:

Oil June 15, 2006,:tbi,"ConsumcrandGovernmental Affitirs Bureau (13ureau.) notified
Norma, me. (Nordia) t1:lat out tooords.re:tlected violations 'bY. Nordia ofibe IfReb!.y speed-of­
iltlswertule. See 47 C.F..R,. 64.604(b)(~Xit) (the 85/10 rule); Speeifically~N()rdiatl1is~
e<»npliancewith~85/10xme on 142·daYs.~tbe twe~1'Donthperiod ftOrn May 2005
tbi'oughAprilZ006.a .'I'heWtal . "!ionpaid toNordia ftom'the 1ntetstate'tRS.Fundf()(
tlWse 142 daySwas ''l'be :Bureau:reqUested either that Notdia remit that amount to
NBGA.or $~tlpetition fufWt\ :ver()ftb,e85/10ro1eJorthose days on whiCh the role was not
met, includingspeei&.rea8OIiS· detailed explanations ofmitigating circumstances aste> why the
nile was lWt_9l1th~4aYs.

.On.August 2,2006, Nlfiteditsfeswnse,·hicluding.arequest fOr wmver ofthe 85110
,.me from May of200S 'fhrcmM· .:2006~.c Noriija filedf!upplQnen1alinfQmU11ion'Otl
Decenibet12.2006.s In. its '. 'er:r~ Nordia.~des exP.tions for 128 of the 142 days
On which it.W8$ not in eomp . :With."t:he85Jm rW.e. Normaargues that:tbe~ reason it
falledto meet the minltnumsp . f-answerrule WliSdue to "massive and persistentpattern of
illegitimate<caIis"during itsms year ofoperations.6 N~~sertsthat this patten1 ofcalls.
generally t'eferr~ to as '1P~. .;fXa1Id,'" was beYond its controi and resulted in a situation in
which it Was not possible.forN dia to pIan for artdmafutain adequate smffing or to devise

I Letter ftontMonrea Desai..Chief, . 811!tGOvernmental Affairs Buteau. FCC; to Martin Beau,lac,
Nordia;<latedJune IS. ~Q06 (J_ S:Letter). .

~ Compli.ancewith the 85/10 nlic is sureddaily; 47C,F.R. § 64.6M(b)(2)(ii)(C).

3 TheNational:B~Carrier . . 'on(NECA}Il~ the Fund. .

... Compliance with the IRft.elay Of11JSWfr1l.ule. Nordia,Inc. ~1lBC and Petition for Waiver; filed
August 2. 2006 (Nordia Pcti~on).

~

5 Lettw from GregOry C. Staplet, . ~& Elkins. toJay Keithley, Deputy Chi~C<msumer and
Govenunontal Afftiirs Buteau, FCC. todDeoomber12. 2006 (SUpplemental Letter).

6 Nordia p"tition at 8.
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adequate call handling~ures. N'brdj~ tl.rg1.teSthat the onslaught offraudulent calls coupled;'
with i~ef:fotl$ to accommodate a groWing volume oflegitin1ate ca11s took time and exp¢rience to
q~elop adeq\Xate staffing plans and training}

'Nordia alSoarguestbatburdens placed onitssystemfrom :fraudulent calls were sufficient
to constitute a "network failure.~ Noidia asSert8tbat theComrniasionhas not defined. "network
&ihne" fOJ," TRS PtltlWSes;however, itcites section·4.5ofthe ComtniSSion's niles deilning
"outage" as "a.$ignifioantde~tion in the ability ofan enduser to establish and rnahttmn. a
c~l ofoo1't1rJlUlii~~'aresultoff.ailure or·degtadation in perfo.rmanceofa ..
coJriInUnieations~det's network:.·~ Accordmg'ly.NQJ:dia~8 fuat.ontbe:(lays it
~erteedsignmcam'Vo.l:ume ofillegitimate. call$, th~ systems -usedw'provide~lay services,
either failed or suffereddegradation inperf()rmanc~thatimpacted the abilitYoflegititna~ lP
Relay custoJne;rs to"~iili!h ani;l~,a cbannelofcommutiicatioo;fi l0

In addition to theabove arguments concerWnglPRelay fraud;Nordiapr()vid~ ~:tic

days during whiCh there were speoifiotechnological failures due to systemf.a~f1~and
network outages.llNordia aIsoprovides infunnation ofspecltieday~ during whicnitexperienced
unpredictable traffic vo1ume~relating·U).the~·of'Wireless:U$tantmessaging;,12 .

(ienerally~ tlle CoInmission's tQ1es~be waived for good~s1lown." The
C9mmission~ exercise its discretionto waive a rule where th¢ particular facts make~t
compliailCehiooilSistent with thepUbticinterest14 Inaddi~the Commissionmay take into
accouPt OOllSjd~ti9l'1s oflmrds'h.iP~equity. Qr more effe.ctl.ve imPl~Jnentation. ·ofoVenlUpoli,cy Qtl.
ml'in4iVj,<ltJalbflSis.15 Waiver of~ ~ssicm tsrules is: tlim10rcappr~ onlyifSp~tal
clr~nces W'tIrrlltlt a deviationftomthegeileral tule. andsuch a deviation Will serve the
P'loli,c. mterest.16 TheConiJn1ssion tn1ist. a '1latd look" atapt:tlicmionsfor'wafver and'must

1Id.

81;1.at14.

91d.(Qitfug 47 C;P.It§4;S(a».

IO'Nordia PetWon at 14.

IINCtrdia -Pcnilion Exh. Aat 3~.

ItNordiaPf!titionExh. AlI.t 6. Inits. Supplemental tetter. NOrdia ptovides, in spIeadSheet format> a&ting
ofthe<b.tes on which it~ to <:omplywith tite·85/16.ru1e,incIuding: its ansWer perfutrl'l8JlCc· . .
(perGelltage); ·the llllJnhcr ()fminutes bandh:d on each dare; the amount ofco:mpensationfol'each date; and a
briefexplanation thatNordia contendS teptesents. "specialc~just'if.Yin$,a Waiv~ ihr eaChday.
'I'his~fi,0D; excepttQr the "special ciJ:cumstaDces.. explanations. wasalsoprovidCdinNordia's .initial
petition.

13 47C.E.R. t 1.3.

i4 Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164. 116ft (D.C. Cii'.1990). (Northeast Gel/tela"),

U WAlTRadW v. PCC.41SF.2d 1153.1159 (D.C. Cit. 1969);NC1ftheast Cellular, 897 F.2dat 1166.

I~Northe{lSt CeIl~lar,897 F.2clat 1166.
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consider all relevantfactors whendetemrlning ifgC)Od cause eJCists~i7 Moreover) in demonstrating
whether awaive.r is warranted, the burden ofproOfrests With :the petitioner.

tll

DataQpiflicts. As tUljnitial matt¢r,we observe that fbeteate discrepanci~beWioon data.
providedto Nordlairi our ¥une 15lhLetter~ which wasbase4oninf~tion ptovided to the
CommissionbyNEC~ and the data iImluded in Norma'$ petition and its supplemental
informtltiQn~ Specifically, there are,differenoos between theJiumOOrofmfu~futeaeh gj:v~,
day andtheperoenta1¢s ofoompHance. Sot1le offlJeSed:ifferences are significant. Nordia has not
provided any support for the caleulationofitscomPliancepm;entagt$;'how~ver, it-~ provided
1\ffidavih.l Withdecla1mions. under penaltyofperjury" tutbe veracity orfhe datasubtnitteXl19

~ore,we~ our decisions herein on the data $UbmittedbyNordiaand su:ppOrtedby its
affi,c1avits.

Special-ClrCU!tJ8,tat1oos. l'{or~'s 8$.~t)~9f·'!W~1 ojre1ill1.StUnces" for noncomplianoe
with the 8silorUle are ofthree rypes:"¢t.dl ft'audt'~etWotk fallure/' 'and '~~ubsta:ntial
compliance." We addresaeach oftbese'bet()w: .

Call Frtltid andHigh call VtJlinJ1e8. seetio.n.64.604(b)(2)(i)ofthe Connni,ssian's rules
provides: ' .

T.RSproviders shall ensure adequate 'IRS facility staffing to provideooUers withefficient·
aoce8Sunderprojeoted.calling volumes. so.tbcprobabili~ ofa busY response due to
CA [COiiuinin:iCations AssiStant1 ". a: . "lab11itu,. ba!lL... tbnbti .._lly ", Uival" t to hats. . ..... '. .:J mt vat"J S ,I)t;i O.u,ll,l eq.. en. w
voice caller wouldexpenence in attemptingto reach aparty. through the voice telephOne
network.20

Aprovider supplyingevidencetbatcallvolu:rnes ona $peCiiic day-or.portion thereof
n:presented S1;ICha pronOUlic¢dand~te ~t,enee frQUlnotmal·callYoJ.Umes, and are
beY.ondtheproviders C()ntrol$ co.ul~ in appropriate C8fKl8$'qtmlify fw a ~·of1he85IIQttile.
lIowever,. Notdiahast1Ptptoviil~ sud1evi~.1"ot each day ~gv;rhichNordia faile!! to
comply with the 85/10 nile due to ~jca.n ftaud,$'Noroia~ly$tes ·~[x]%· ofcalls from,suspoot
LP addresses:' Nordia does not eJq)lain or ae1:ine "s'llSpeQtlPad4ressestf andfails 10 make a~
that the in,dicated~tages faU;1;Jeyond~a.bleprojected call 'volumes. BVidence sllpplied
by Nordia sho.wa the totalIP Relay oiills.hand1edfor thetWelve-montb:period.nt issue on a"
month..by-month basis.2l This @ta reveals thatNotdia~erience(lsignUiicantgrowth in the
'i.1i.nnb.erofeans bandled from month to month, mcludinga:thirty-eightpercentgrowth.from
October toNovember and an lilmosf 100 percent growthftomJanuarytoFebroaty. Therefore,
anticipating additional calls should have beenforCseeable. .

Mo~ver, IP Relay fraud calis maud ofthemselves donot ptetlent a''Bpeoial

11 CitiZens t() Preserve Overton Park. Inc. v. Volpe, 401 U.S. 402~ 416 (1971).

18 Tucson 'Radio, bw. v. FCC, 4.52 F.2d 1380, 1382 {D;C. Cir. 1971).

19 Nordiaattachedaffidavits to both its Petition and SUpp1em.eJ11al Letter.

26 47 C.F.R. § 64;604(bX~)(i).

21 NordiaPetition Exh. A.
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I

c~cet>~l.1$e. aupr~vjdersofJPRelay~ receive "attaebf ofIP Relay fraud.22Jn
faCt, from reoviewm.' g thoe data for all providet\s oflPRf(layService,we determfued tbat sev..eral
providet$ were able to meet the 85/10requiremerttdes,Piteattacks from fraudulent calls.
FUrthermore, the l'Q1e~a11y direCts providers to "ensuretbat adequate network faeilitiesl

'

ate usedso~t''1wp b.1itlk~gestion Sballbe funetionaity equivalent to whata voice caller
wouldexperience .•. !Q) Thepurpose ofthenile - ~provide a standard ofserviceconsistetit
with the rule - woUld.not bcunetby waiving tbe8S/I0 rule in this instance, therefore we find that
granting the wmWt ~·to ft:auduIentcaUs wo~d not·be'mthe public interest.

All with lPRe1ay fraw:I, "spikes»8lldotber "unpredictable"i;n,~ ineaU volumes are
not unique to mxy~gleprovid¢r. W'h.11e siStWieant, unforeseeable spikes in em1 volumes may,
mapprOpriatec~; support a.W'aivetoftbe8S/10 nile, Nor.diahas notprovided
evidenceto:t:nake such.a showing. More<wCr,8S.we .found for ftaJlclu1entca1ls.~ lll"e
providers that operatetheirlP Relayofferlngsin a manner such thatthe gS/IO tuleismet despite
vw1ntions meall VQlw:nes. Additionally, we iindthat waiving the 85ft() rule becauSe of .
insignificant andpredictable increa.lU$ in:call volumes wouidnot be in the publicintereat. .
tberefOR\ we·~Notdi&"s req~ for.waiVetre~ed toc~YQlumes, .

NetworkFilf1tn'e.Nordia provides speoifio days during which there were speci£i.c
teCbnologicalfai1uresdue to·system fau1ts~ t'1oQdingandn~ork outages:,'4 Nordia states that
Sprint netWorkrai1~ ledt(Hm involuntaty increase in canvolumes ofas much as 200 p¢rCeht
on May 11t 2005,.i:>ecetnher 16, 200s ~. January 9, 2006. An,etwqrk switehfailureiutp~

Nordia~s operations on August 8,'2005. In thesecircumstance&.it appears that significant
mcreases in caJlvollitne.sresuJ.ted n-omnetwork f8iluresthat were.beyond.Nordia'a control, In
suchclrc~,Where the divergence nomnormat'callvoIumesisso pronounO'edt
unforeseeabl~ andoutside ofthe provideJ;'s control,~ be1ievetbatawaiver is reasonable; We,
@Cline, liowcvQrato grant awaiver for lU11(H~ 2005 basedonCA workstation oi.rtages~

MaiUteJ:JanCe,oIthese workB1:atfons is whollyWithin Nordia'a control, andNordia is required to
.maintain adequatefaci1ities to provide serVice in aecQn1'wi.tb.all applicable Commissionrule$,
includfugthe 8S/l0mle.Grantinga~~ in such a case ~ JiJatiifestly co.ntrary to the public
interest

Subata1tti41Complianc.e. WetejectNordia'satgumentthateighty~~better
e(1)Stitutes."Sqpst'atltUll~Jianc~'tWithtbe nile. The 85110 role is specific to the percentagefor
Which compliance can be found.~~~ Nordia. offers 00 evidence to mitiga,te its fl#lure to
comply with tb.exu1e for tbese ten days. Itorily~teB tbatt1Jerc was. "s'llbstantial compliance."

~QJl~ti$W. Mandatory minimum standards forIP Rtllayspeed of
answet. as ~.tbrOughtheCon»nission~s85110 role, are not optional. Compliance with
the aSllOri.tle is iinport1lntasa mattetofpublic policybecause, as the Commission concluded

22 Corinnissiontaft'metwithIP Relayprovi~.onthis issue inMay 2004, and the Commission issued a
Pilbuc Notice aiming <;oi1Mn~ audbusin.esses to the potential fOr suchcalls in June 2<lO4. FCCReminds
Publfc ofRf!tJUtrem.tm~Regardihg litttJ.i'netRelay Service andJssu~ Alert, Public Notice, 19 FCC Red .
10740 (CGB 2004). Moreover,this iSllue hasb~the issue OfPIe$S reportS at least since April 2004. See,
e.g., OutofAfrica: Inte;mational Scam Artists Steal Big Money Through a New Telephone S(ffViCefor the
Dellf- and AT&T.and the State ofMa7'11an4lJeneflt, Baltimore CityPa~,Apr. 14,2004.

23 47 C.F.R..§ 64.()02(b)(2)(ii).

24 Nordia PetitionExh. A at S.
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when itoriginally adopted the standard. it "bestmeet[s] our goal nfpl1)viQjng relliy services,.,
wbich~ fimetio1'l.!I11y equivalent to voice tel~hone services.'~ Nevertheless; We ijndth.at ItlS
reasomtbleto imposeagraduated fotbmla furNordia~s nmnnofportions of.its Intersmte TRS .
FU11d reinibw:sements tOr days that it¢dgsedCOlXl1'1iance vmn 'd.1e 8S/10 rule, rather than reqUire
(or:r~ ofthe~.day's rein1bursements.For one thing, it averts a siwationwherea.
.relatively small miss causes a: provider1:0lose all compep.s\1'tlOt1. fur the dar, which oould,give the
provld¢t' mcennve1:oprovi4epqtlrorno~for tberernai:tlder ()fthe day once itca1Culates.
that itwould!nisi; cornpliance.WitbtheSS/lOrule.1naddition, agm4uated~ takes into
llCCOlmtt.hat, oil~sedaysth¢ providetnds~oompijance~itStillprovide4 a ~ceofva1ue!
butalso kn~.tb,:i",. that't·;;,1.·uld.......·.....·· . '~onorts ··ib·· '.' ·:tsforthoseA~; .. due. . ac \,I\T~""'5es l;w.O I.OJ'UlU some po.. ..,. 1:te1Il1~ . ". ~ys..

to itsnon,c~li~ce with the rule. and that the portionshould increasec.o~tewi,th tb~

degree c;fits tJ,Qncomplia,nce. SuchnonoompU!:llloe not only causes inconvenience fot consumers.
but also mayUJ1deIm.inec~t faith b1.tbe reliability ofll'Relay se-mCCS, iii OO,I1tra:v~tfun
QfC~esststated'~sforrelay serviees}6

We further believe tIvtt..absen,twaiver oftbe 85/1Qrule, for a j')artieular~, it is
appropriateto apply a gradJiatJ:dfonnula.wherefJ:tCproVidetmisses comp11anc~witb t;be :rule, but
l)leets jbe tesi fot atl~a$t65pereentof.its callwl~ on that partioularday,; I,tnd Where the
provide;rprovid~ a ptansible exphmation for its blok~t\ill compfumcewiththe 85/10 rule on.the
particularday. Otherwise, we finditproper totequire an entire day'B emnpen~tion fro.tnthe
pro~, ~~low:tl1e ~5~tt.bresholdthe ~:to pr:~~serv.ice is ~Q sev:ere that
the service; iS1iQtbeing prOVided. on a funotiona1lyequivalent ·basis· to voice telephOne services.

ConsIstent with the a1»ve;and set forth in-the ta1:>lebelow and in theAppend:ix,we'
qai~~ thatNordiamus1:repayt'he JDterstate TRS Fund.$1 ' ofmonies reimb'lmledby the
Fundro Nordia whereitrenderedaerviee inviohmon oftheCotmilissioo:~s rules.The~t
that weotder here is separate and apartftom any pote.ntialenfo~t llCtiotlthat the
COtt\missjon. orits·B~tBureau.-rtakeapinst"N.~fudil;i1ure WCQttlP.ly wjththe
Cotnn'rlssiOii'sIU1~but will iiotbe dee.tned an admission ofliability in any such enforcement
actiOn.

Nos. Amo,pnt of
Migs cAAmgat1on. % MUSt Rej;la.y

May 2005 3m 75% .- .. 10%
5th 84% .., . .. 1%

(J\16th 77% ~ $- 8%

2S Telecommw#catt.ons Servicesfor Individuals with Hearing andSpeech Disabilities, andtheA.mericans
With DiSabtlitie'S Act of1990, CC pocketNo. 90-571, .Report,and Order and Re.<J.Uellt for Comments, 6FCC
Red 4657, 4661,.para. 21 (1991). .

Z6 8te 47 U.S.C. §225(b)(1) (goal "to make available to all individuals in theUnited States ampid,
efficientnationwi~~c~nservk:e.,.[through).e:nsur[fngJ tbatinterlltate.and intrastate
feleco.l'l'.lJnUnicatons relay services are available tQ the extentp~1c and in the IP.O$t ei'ficient m.annor. to
hearing~impaired and speech.iinpaired individuals in the United States")•.
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A£cordingly, ITIS ORDm:tED tha~ pu1'8lU)trt tQtbeauthority grantedby sections 1. 4(i).
4(j), 5, and 22S oftbe Comn1u.1li~tions.Actof 1934, as amended, 47 U.S.C. §§ 151, lS4(i), .
154ij), ISS and 225, andpurs\1aX)Uothe$thQtiiYdel~insectionsO~141,0361, and 64.604
oftbe·Coii:ln'iiSftiQIi's~47 CJ7JL§§ O.14l. O,S61,and 64,,604,Nordia, Inc. 'MUST:REMIT
$4&1,071 to NECA. TRS FundAdmitlisttiltion,attentionJolmRicket, 80 SouthJefferso,rtRo~
~.NJ',0798l. Rermttanceott1rlsamountwillnotbedeemed·anadmissionof'liabilitym
anyCommissiOn.enf~action.. ThiS.~sba1lbe effective upon tlie dateappeatfug.at tne.
top ofthiS letter. in accordahc.e 'With section 1.4@)(~) oftheC<immission'sroles, 41 C.F.R. §
1.4(b.){5).

IT ISFUR~ORD:m.wp ~theWaiverR~ nledbyNordia, Ino. IS
GRANTED IN PART AND DBNJBO lNPART asproVided'8oove.

lfyou baveany ~estions. t>lease contactTom Chandler, Chief, Disability Rights OffiCe..
~.and'Go:vernmentU AtitUrsBUreau,FCC.at(202) 418-1475. ITY (202) 418-0591,·()r
thomas~hmdlet@fCOigov.

Sincerely,

Ca1hetii;te W. Sei~l
Chief'
'COl:iSQni.erandGovermnental Affairs :Buteau

Ce' Kris. Moil~ith, Chief
EnforeemtmtBureau
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.%Qilk;~Wjtbin Q1m1t1trtive·J)aysMissed PetMonth
10

III_ 51h HavMi~ ~.
... i i~VA nKissed

.84% 1% ,20.4

83% .. 2% 4%

82% 3% 6%

81~ 4% 8%
8~M 5% lWIo
79% ()9" 12%

78% 7% 14%

77% 8% .16%

16% 9.1''' 18%
75% 100~ 20%

74% 11% .22%
13% 12% 24%

72% 13% 26%
11% 14% 28010

7004 30% ~OOIb·

69"10 32% 32%.
68% 34% 34%

67% 36% 36%..
66% 38% 3go~

6$% 40% 40%

<65% ALL ALL
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Federal Communications Commission
Washington, D.C. 20554

January 23, 2008

SENSITIVE AND CONFIDENTIAL

Davida Grant
Senior Counsel
AT&T Services, Inc.
1120 20lh Street, N.W.
Suite 1000
Washington, D.C. 20036

Re: Compliance with t~e IP Relay Speed ofAnswer Rule

Dear Ms. Grant:

On June 1S, 2006. the Consumer and Governmental Affairs Bureau (Bureau) notified
AT&T. Inc. (AT&1') that our records reflected violations by AT&T of the IP Relay speed of
answer rule. See 47 C.F.R. § 64.604(b)(2)(ii) (the 85/10 rule).1 Specifically, AT&T missed
compliance with the 85110 rule for 26 days during the 12 month period from May 2005 through
April 2006.2 The total compensation paid to AT&T from the Interstate TRS Fund (Fund) for
those 26 days was $ •.3 The Bureau requested either that AT&T remit that amount to
NECA, or file a petition for waiver ofthe 85/10 rule for those days on which the rule was not
met. including specific reasons or detailed explanations ofmitigating circumstances as to why the
rule was not met on those days.

On July 31, 2006, AT&T filed its response, including a request for waiver of the 85/10
rule for all 26 missed days during this period.4 As a general matter, in light of the number of
missed days and the reasons it provides for most of them, AT&T urges the Bureau to find that it

I Letter from Monica Desai, Chief, Consumer a~~~~:ernmental Affairs Bureau, Federal Communications
Commission. to David Hill, AT&T (dated June 15,2006) (June 15 Letter).

2 Compliance with the 85110 role is measured daily. 47 C.F.R. § 64.604(b)(2)(ii)(C).

] The National Exchange Carriers Association (NECA) administers the Fund. In the June 15 Letter, the
Bureau tabulated the total payment to AT&T from the Fund for those 26 days as $1,239,619. In its
response to the June 15 Letter, however, AT&T correctly points out that the number of IP Relay minutes
and compensation received for May 26, 2005 should be 29,880 and $40,308, respectively, rather than
298,880 and $403,189. See AT&T Response at 2 D.3. Therefore, the correct amount for the total payment
to AT&T from the Fund for those 26 days is $876,737.

4 AT&T later supplemented its response with further explanations for its noncompliance and with an
affidavit under penalty ofpeIjury attesting to the veracity of its assertions. Letter from Toni R. Acton,
Associate Director, AT&T, to Marlene Dortch, Secretary, Federal Communications Commission (filed
Dec. 13,2006) (Supplemental Filing). In conjunction with its response, AT&T also filed a request for
confidential treatment of certain infonnation contained in its response.
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is operating "in substantial compliance" with the 85110 rule, "and thus is entitled to retain its TRS
Fund reimbursement."s

Noncompliance Due to Excessive Call Volume. As to its noncompliance with the rule on
specific days, AT&T attributes seven days to "extremely high call volumes" during certain
periods relative to other volumes on the same day or on corresponding days during prior weeks.
AT&T reports that as an example, the call volumes for January 4, 2006 were on average 26
percent higher than the volumes experienced during the same day of the week during the prior
~m~ .

For another three days, AT&T states that it experienced high volumes due to "radio­
induced prank cans." According to AT&T, in May 2005, Howard Stern highlighted AT&T's
Relay services during his radio show, and advised listeners that they could call AT&T and get the
CAs to say anything they wanted to a called party? Furthermore, AT&T determined that another
IP Relay provider's service was down on "at least one ofthe days," though AT&T concedes it is
difficult to determine whether an increase in call volumes for the day(s) was attributable to that
factoT, one of the other aforementioned factors, or a combination thereof.s

Noncompliance Due to Unscheduled Leave ofCAs, For 11 ofthe days, AT&T claims
that a "significant number" ofIP Relay Communication Assistants (CAs) took unscheduled leave
from work, and that AT&T was unable to secure sufficient replacement staffing to handle call
volumes during certain ofthose times.9 In support ofthisjustification, AT&T states that there is
a dearth of available CAs in the industry', and that where a number ofCAs "coincidentally take
unscheduled leave on a given day," it is impossible in some instances for a provider to secure
sufficient additional staffing to handle call volumes, whether anticipated or unanticipated. 10

Noncompliance Due to Inclement Weather. AT&T also cites Hurricanes Katrina and
Rita "and other inclement weather" for a shortage ofCAs and abnormal call volumes on four
days. II

Aside from its justifications for noncompliance with the rule on specific days, AT&T also
presents general reasons to waive its noncompliance with the mle on those days. First, it argues
that there are critical distinctions between traditional TRS and IP Relay that make it more
difficult for IP Relay providers to ensure compliance with the 85/10 rule than their traditional
TRS counterparts. AT&T elaborates that the maximum number ofpotential customers for a
traditional TRS provider is the maximum number ofhearing and speech-impaired customers in a
state, while for an IP Relay provider, it is allTRS users in and outside of the United States.
Therefore, according to AT&T, given the large base ofpotential users ofIP Relay, it is

5 AT&T Response at 7.

6 See jd. at 6.

'Id.

S !d.

91d. at 7. AT&T originally presented this explanation for nine days, but raised that number to 11 in its
Supplemental Filing; It also added call "volume spikes" as an additional explanation for three ofthe 11
days that it claimed limited CA resources. See Supplemental Filing Attach. 1.

10 AT&T Response at 9.

II ld. at 7.
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"extremely difficult" for IP Relay providers to forecast reasonably call volumes day over day. 12
Second, AT&T contends that it would be inefficient and costly for AT&T to schedule staffing to
handle maximum potential call volumes, because if it and other providers did that, overall
industry costs for TRS would be inflated, and ultimately would result in higher rates for
consumers. AT&T maintains that its approach to staffing appropriately balances the interests of
providing functional equivalence to voice services and avoiding wasteful expenditures.13

Generally, the Commission's rules may be waived for good cause shown.14 The
Commission may exercise its discretion to waive a rule where the particular facts make strict
compliance inconsistent with the public interest.ls Tn addition, the Commission may take into
account considerations ofhardship, equity, or more effective implementation ofoverall policy on
an individual basis.16 Waiver of the Commission's rules is appropriate only ifspecial
circumstances warrant a deviation from the general rule, and such a deviation will serve the
public interest. 17 The Commission must take a "hard look" at applications for waiver and must
consider all relevant factors when determining whether good cause exists. 1B Tn demonstrating
whether a waiver is warranted, the burden of proofrests with the petitioner.19

Noncompliance Due to ;excessive Call Volume. We find that AT&T's largely
unsupported claims of "extremely high call volumes" for its noncompliance with the 85/10 rule
for seven days do not meet the "high hurdle" required for a waiver,2° For instance, AT&T only
provides variance-in-volumes figures fortbree ofthe seven days, anditis unclear how AT&T
measured these variances.21 Tn the absence ofsuch information, we have no basis for concluding
that high call volumes directly affected AT&T's speed of answer performance on those seven
dllys.

Noncompliance Due to Unscheduled Leave ofCAs. We also are not persuaded by
AT&T's allegations that it failed to comply with the 85/10 rule on 11 days due to a combination
of a "significant number" of CAs taking unscheduled leave from work and purported call volume
spikes. It is AT&T's responsibility to manage properly the scheduling of its workforce and
proper staffing of its call centers. While we are sympathetic to AT&T's arguments that it would
be inefficient, costly and contrary to the public interest for AT&T to schedule staffing to handle
maximum potential call volumes, the sole focus ofAT&T's justification for eight days of
noncompliance is insufficient staffing, not unmanageable call volumes. For the three days where
AT&T also claims call volume spikes, it provides no data in support,22 Given these
circumstances we do not believe that a waiver is merited for the 11 days at issue.

12 fd. at 8.

13 See id. at 6 n.12, 9.
14 47 C.F.R. § 1.3.

IS Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990) (Northeast Cellular).

16 WAITRadio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969); Northeast Cellular, 897 F.2d at 1166.

17 Northeast Cellular, 897 F.2d at 1166.

18 Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).

19 Tucson Radio, Inc. v. FCC, 452 F.2d 1380,1382 (D.C. Cir. 1971).

20 WAIT Radio, 418 F.2d at 1157 (a waiver applicant "faces a high hurdle eVen at the starting gate'1.

21 See AT&T Response at 6; Supplemental Filing Attach. 1.

22 See Supplemental Filing Attach. 1.
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Noncompliance Due to Inclement Weather. AT&T'8 attribution to Hurricanes Katrina
and Rita "and other inclement weather" for a shortage of CAs and abnormal call volumes on four
days also is not sufficient to justify a waiver for those days. Again here, AT&T's showing is
devoid ofkey information necessary to justify a waiver.23 For instance, AT&T does not specify
what the "abnormal" call volumes on those days were. In addition, in the cases of the hunicanes,
AT&T does not describe where its call centers are, or where the bulk ofthe calls occurred. In
sum, AT&T has not met its burden of demonstrating a nexus between unusually severe weather
and its noncompliance with the 85/10 rule on the four days in question. Absent such a showing,
AT&T's case for a waiver for these four days essentially comes down to a reiteration ofits
arguments concerning high call volumes and unscheduled leave of CAs, both ofwhich we reject
above and :find no more supported or compelling with respect to the four days in question.

Noncompliance Due t'1 High Volume ofPrank Calls. Like with AT&T's assertions
regarding "extremely high call volumes," we find that A'IT's largely unsupported claims of a
high volume ofradio·induced prank calls for its noncompliance with the 85/10 rule for three days
do not warrant a waiver. AT&T, for instance, provides no data concerning how call volumes on
the days for which it alleges noncompliance due to radio·induced prank calls varied from the
same days in previous weeks. AT&T also does not provide transcripts, nor even days or times, of
the broadcasts that purportedly triggered waves offraudulent IP-Relay ca11s.24 In sum, AT&T has
not demonstrated any nexus between radio broadcasts and spikes in call volwnes. Without such a
demonstration, it does not warrant a waiver for these three days.

Noncompliance Due to Another IP Relay Provider's Service Being Down. We decline to
waive the 85/10 rule for AT&T's unsupported assertion that another IP Relay provider's service
being down caused AT&T's noncompliance "on at least one ofthe days."2S The vagueness of
AT&T's claim in this regard is borne out by its concession that it is unable to determine whether
an increase in call volumes for the day(s) was attributable to that factor, one of the other
aforementioned factors, or a combination thereof?6 For instance, for its noncompliance on June
3,2005, AT&T merely points to a volume increase due to "probable" migration from another
Relay provider with reported service problems.27 AT&T may not secure a waiver from such
vague claims and where it provides no evidence to support its justification.

Reimbursements Calculation. Mandatory minimum standards for lP Relay speed of
answer, as expressed through the Commission's 85JI0 rule, are not optional. Compliance with
the 85/10 rule is important as a matter ofpublic policy because, as the Commission concluded
when it originally adopted the rule, it "best meet[s] our goal ofproviding relay services which are

23 See id.; AT&T Response at 7.

24 See AT&T Response at 7; Supplemental Filing Attach. 1.

2S AT&T Response at 7.

26 Seeid.

27 Supplemental Filing Attach. 1. AT&T also cites another IP Relay provider's service outage as a
secondary cause ofits noncompliance on January 9, 2006. See id. We have addressed AT&T's
noncompliance on January 9, 2006 above in relation to its claims of"extremely high call volumes" on
seven days. For that day, AT&T only states that volume increases were due "in part" to another IP Relay
service provider'S service outage, without providing any further information such as the identity of the
provider or time and duration ofthe outage.
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functionally equivalent to voice telephone services. ,,28 Nevertheless, we believe that under
certain circumstances, it would be reasonable to impose a graduated formula for AT&T's return
ofportions ofits Fund reimbursements for days that it missed compliance with the 85110 rule,
rather than require forfeiture of the entire days' reimbursements. For one thing, it averts a
situation where a relatively small miss causes a provider to lose all compensation for the day,
which could give the provider incentive to provide poor or no service for the remainder of the day
once it calculates that it would miss compliance with the 85110 rule. In addition, a graduated
fonnula takes into account that, on those days the provider missed compliance, it still provided a
service of value, but also acknowledges that it should return some portion of its reimbursements
for those days due to its noncompliance with the rule, and that the portion should increase
commensurate with the degree of its noncompliance. Our belief in the propriety of applying a
graduated formula is bolstered further by the facts that AT&T's worst speed of answer
performance during its 26 days ofnoncompliance during the May 2005 through April 2006 time
period was 78%,29 and that there have been only three instances ofAT&T's noncompliance with
the 85110 rule since May 1,2006.

We further believe that, absent waiver of the 85/10 rule for a particular day, it is
appropriate to apply a graduated formula where the provider misses compliance with the rule, but
meets the test for at least 65 percent of its call volume on that particular day, and where the
provider provides a plausible explanation for its lack of full compliance with the 85/10 rule on the
particular day. Otherwise, we find it proper to require an entire day's compensation from the
provider, because below the 65 percent threshold the failure to provide service is so severe that
the service is not being provided on a functionally equivalent basis to voice telephone services.

Consistent with the above, and as set forth in the Table below and in the Appendix, we
calculate that AT&T must repay the Fund~where it did not render service in compliance
with the Commission's rules. The repayment that we order here is separate and apart from any
potential enforcement action that the Commission or its Enforcement Bureau may take against
AT&T for failure to comply with the Commission's rules, but will not be deemed to be an
admission .ofliability in any such potential enforcement action.

TABLE: Calculation of Reimbursements that AT&T Must Repay

Dates and Speed of Answer Nos. Amount of Amount Must
Month Performance Minutes Compensation % Must RWay Repay

May 2005 2nd 84% - $ 1% ~
3rd 83% &; $£ I 2% ~

6th 80% I $- 5% ~

16th 82% i. & $- 3% x.-
241h 82% • - 3% ~

28 Telecommunications Services for Individuals with Hearing and Speech Disabilities, and the Americans
With Disabtlities Act of1990, CC Docket No. 90-571, Report and Order and Request for Conunents, 6 FCC
Rcd4657, 4661, para. 21 (1991).

29 See June 15 Letter at 2.
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Dates and Speed ofAnswer Nos. Amount of Amount Must
Month Performance Minutes Compensation % Must Repay Repay

26th 84% - $_30 2% ~

Jun. 2005 3rd 79% - $" 6% $-
Jul. 2005 26 th 83% - $£ & 2% -
Aug. 2005 Sll1 83% d. $- 2% $-

25 th ·83% LiL $1 2 2% ~

Sep.200S 3rd 81% 7 $- 4% ..
2Sll1 83% 7 $- 2% ..

Oct. 2005 5th 84% $- 1% ..
Nov.200S 6th 84% I $ I 1% -131b 84% • 7 $] 1M 1% ~

Dec. 2005 4th 81% $- 4% ..
5th 84% S! i $F ill 1% ..
14th 78% £ $ j 7% ~
IS lb 82% i 2 $- 3% ..
25lb 81% 51 a $. a 4% ~

Jan. 2006 4th3 ! 84% • a $- 1% ..
9111 82% • • $£ • 3% ...

Feb. 2006 21 st 81% ib $- 4% $-
Apr. 2006 3rd 82% .. $5 & 3% .$.

18th 83% t & $D a 2% ..
21 st 78% - $111 • 7% ~

TOTAL $• • jp p.
30 AT&T correctly points out that the number ofIP Relay minutes on and compensation received for May
26,2005 should be 29,880 and $40,308 respectively. See supra note 3; AT&T Response at 2 n.3.
31 This date was reported as January 5, 2006 in the June 15 Letter. June 15 Letter at 2. AT&T correctly
points out, however, that it missed compliance with the 85/10 rule on January 4, 2006, not January 5, and
that the speed ofanswer performance, minutes, and compensation reported for January 5 actually are
correct for January 4. See AT&T Response at 2 n.3.
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Accordingly. IT IS ORDERED that. pursuant to the authority granted by sections I, 2,
4(i), 40),5. and 225 ofthe Communications Act of 1934, as amended, 47 U.S.C. §§ 151. 152,
154(i), 154(j), 155 and 225. and pursuant to the authority delegated in sections 0.141,0.361. and
64.604 of the Commission's rules, 47 C.F.R. §§ 0.141, 0.361, ~d 64.604, AT&T, Inc. MUST
REMIT $25,424 to NECA, TRS Fund Administration, attention JOM Ricker, 80 South Jefferson
Road, Whippany, NJ. 07981. This Order shall be effective upon the date appearing at the top of
this letter. in accordance with section 1.4(b)(5) of the Commission's rules, 47 C.F.R. § 1.4(b)(5).

IT IS FURTHER ORDERED that the Waiver Request filed by AT&T IS GRNATED IN
PART AND DENIED as provided above.

Ifyou have any questions, please contact Tom Chandler, Chief, Disability Rights Office.
Consumer and Governmental Affairs Bureau, FCC, at (202) 418-1475, TTY (202) 418-0597. or
thomas.chandler@fcc.gov.

Sincerely,

~~W~
Catherine W. Seidel
Chief. Consumer and Governmental Affairs Bureau

Cc: Kris Monteith, Chief
Enforcement Bureau
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APPENDIX

TABLE: Percentage of Reimbursements that Provider Must Return

% Calls Answered Within Cumulative Days Missed Per Month
10 Seconds

151
_ 5th Dav Missed Greater than 5 Davs Missed

84% 1% 2%
83% 2% 4%

82% 3% .. 6%
81% 4% 8%
80% 5% 10%
79% 6% 12%

78% 7% 14%

77% 8% 16%
76% 9% 18%
75% 10% 20%
74% 11% 22%
73% 12% 24%

72% 13% 26%
71% 14% 28%

70% 30% 30%

69% 32% 32%
68% 34% 34%
67% 36% 36%
66% 38% 38%

65% 40% 40%
,

<65% ALL ALL
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