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SUMMARY

Purple Communications, Inc. (“Purple”) provides Telecommunications Relay Service
(TRS), including IP-enabled text relay service, and is eligible to receive reimbursement for the
provision of its services. As a provider, Purple adheres to the mandatory minimum standards of
service, including the standard for Speed of Answer (SOA). For over twenty years, providers
have been required to substantially, but not absolutely, comply with mandatory minimum
standards of service. Historically, the SOA standard for IP-enabled text relay required providers
to substantially, but not absolutely, “answer 85% of all calls within 10 seconds™ as measured on
a daily basis. The TRS Fund Administrator (*Administrator”), consistently issued TRS Fund
reimbursements for days that did not absolutely meet the SOA benchmark.

On September 20, 2011, the Administrator notified Purple that it had adopted a new
interpretation of the SOA standard. Specifically, for the first time, the Administrator applied the
85/10 SOA standard to refuse providing any reimbursement at all on those days that did not meet
the benchmark with absolute exactitude. Unfortunately, the Commission and the TRS
Administrator elected to apply the new interpretation retroactively to providers without notice
and while they were still operating under the prior interpretation. The result, for Purple, was the
withholding of [_} of reimbursement for services Purple already provided (or
provided within {_} following notice of the new interpretation).

Equity and due process direct that retroactive application of the TRS Administrator’s
new interpretation of the SOA standard should not be permitted. Purple acted in good faith
during the time it provided service under the pre-existing interpretation. Purple provided service

in reliance on that historic interpretation and in reliance on rules that specified that staffing and
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554
In the Matter of ;
Request for Review of the Decision of the ) cc Docket No. 10-51
TRS Administrator to Withhold TRS Funding )
from Purple Communications, Inc. ;
)
)

To: The Commission

Request for Review of the Decision by the TRS Administrator

Purple Communications, Inc. (“Purple”), through counsel, and pursuant to Sections
64.604(c)(5)(iii)(L), 1.115, and 1.3 of the Federal Communication Commission’s
(“*Commission™) rules,’ respectfully submits this Request for Review of the Decision by the TRS
Administrator seeking reversal of a decision by the Administrator of the interstate
Telecommunications Relay Service Fund (“TRS Fund”), Rolka Loube Saltzer Associates
(*RLSA” or the “Administrator”), to withhold reimbursement for IP Relay minutes processed by
Purple for certain days during the months of July, August, September, and October 2011. Purple
further requests that the Commission grant a waiver of Section 64.604(b)(2) of the Commission’s
Rules regarding “speed of answer” (“SOA™) technical standards, as may be appropriate.’

The Administrator’s decision to withhold reimbursement for failure to follow a new

interpretation applied retroactively and without notice is contrary to Commission precedent and

' 47 C.F.R. §§ 64.604(c)(5)(iii)(L), 1.115, 1.3.
247 C.F.R. § 64.604(b)(2).
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CNN for helping deaf business professionals compete as equals. Two of Purple’s executives
were selected to serve on separate FCC Advisory Committees — the VPAAC and EAAC —
critical committees assisting in the implementation of the 21st Century Video Accessibility Act.
Purple was also elected to represent the industry on the TRS Council and its delegate serves as

the Chair of this council.

Purple is also an industry leader in compliance efforts. {_

B. The Speed of Answer Rule; Staffing Based on Projected Call Volume Rule

TRS providers are required to conform to certain mandatory minimum standards of
service, including standards related to SOA. The SOA standard for IP Relay is found in Section
64.604(b)(2) of the Commission’s rules, which sets forth a call answer time for IP Relay of “85%

of all calls within 10 seconds by any method which results in the caller's call immediately being
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placed, not put in a queue or on hold.™ For IP Relay, the SOA is calculated on a daily average
basis.’

Prior to September 20, 2011, neither the Administrator nor any predecessor had ever
interpreted the 85/10 SOA benchmark to require an “all or nothing approach.” Indeed, the
opposite is true. In interpreting the TRS rules in the Publix decision, the full Commission
addressed this issue and explicitly determined that “absolute” compliance with the TRS
mandatory minimum standards was not required for reimbursement:

We recognize that absolute compliance with each component of the rules may not

always be necessary to fulfill the purposes of the statute and the policy objectives

of the implementing rules, and that not every minor deviation would justify

withholding funding from a legitimate TRS provider. We_therefore hold that a

TRS provider is eligible for TRS Fund reimbursement if it has substantially
complied with Section 64.604. ®

The Commission emphasized that its approach permitted a provider to remain eligible for
reimbursement despite not absolutely meeting the mandatory minimum standards, as long as the
provider “satisfied the underlying purposes of those requirements.9

Similarly, in a series of letter decisions, the Commission’s Consumer and Governmental
Affairs Bureau explained that a bright line “all or nothing™ approach to assessing penalties
related to SOA is contrary to public policy and not in the public interest, because providers
would be incentivized to stop providing service altogether as soon as they realize, on any given

day, that they will miss the 85/10 mark. Accordingly, the Bureau chose to apply a waiver of the

%47 C.F.R. § 64.604(b)(2)(ii).
747 C.F.R. § 64.604(b)(2)(ii)(C).

8 In re Public Network Corp.; Customer Attendants, LLC; Revenue Controls Corp.; Revenue
Controls Corp.; SignTel, Inc.; and Focus Group, LLC, Order to Show Cause and Notice of
Opportunity for Hearing, 17 FCC Red 11487, 11495 (2002) (“Publix™) (emphasis added).

°Id.
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call volume activity."” Purple provided the Administrator with a 57-page presentation setting
forth this information (“Presentation”). The Presentation is attached as Exhibit C.

Purple explained that given the operational realities of relay call centers in the context of
the FCC’s prescribed rules, including rules envisioning staffing based on projected call volumes,
a new strict interpretation of the SOA standard should be harmonized with: (1) an allowance for
unplanned call volume and the suspension of penalties in the event of significant, unforeseen,
unprojected call volume spikes; and (2) a proportional penalty structure that provides a graduated
formula to levy penalties in relationship to the magnitude of a performance shortfall, consistent
with the Commission’s prior decisions.

On November 7, 2011, Purple filed an appeal with the Administrator regarding its
decision to withhold reimbursement of payment for the months of July and August 2011, and
petitioned the Administrator for future release of reimbursement payments for the months of
September and October 2011."

On December 22, 2011, the Administrator sent a letter to Purple denying the appeal.'
The Administrator asserted that it lacked the authority to apply anything but its new
interpretation of the 85/10 standard:

Conspicuously missing from the Administrator’s responsibilities is a delegation of

authority to waive, or otherwise amend or interpret, the Commission rules

applicable to the TRS Fund Administration. Absent such a delegation of
authority, RLSA believes that we are without the requisite authority to either

'3 Letter from David Rolka, President, Rolka Loube Saltzer Assocs., to John Goodman, Chief
Legal Officer, Purple Commc’n, at 1 (Dec. 22, 2011) (“TRS Decision™) (Exhibit D).

14 Letter from John Goodman, Chief Legal Officer, Purple Commc’n, to David Rolka, President,
Rolka Loube Saltzer Assocs., at 1-14 (Nov. 7, 2011) (“Amended Appeal™). A slightly amended
appeal was filed on November 8, 2011. That amended appeal is attached hereto as Exhibit E.

'S TRS Decision at 3.
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due to loop trunk congestion shall be functionally equivalent to what a voice caller would

: : : : 228
experience in attempting to reach a party through the voice telephone network.’

This is exactly what Purple has done. |

The new interpretation of the SOA rule has raised the service level requirement for
providers. To meet the new interpretation, providers must recalibrate operations and materially
increase staffing and resources for call centers to handle the increase in call volume. For
example, on -:_} the forecast reflected that {.} agents would be needed at peak
levels. However, on that day, due to an aberrational spike, } agents would have been
required to meet the new interpretation of the SOA standard — an additional } agents. The
following table reflects the number of additional bodies Purple would have been needed on a
sample of four dates to maintain an absolute 85/10 SOA based on actual versus forecasted

volumes:

——

% 47 C.F.R. § 64.604(b)(2)(i) and (ii) (emphasis added).
29 |

30 See Exhibit C.
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[f the Commission had provided notice that it would be applying a new “strict”

interpretation to the SOA standard, Purple would have understood that the Commission no
longer wanted providers to calibrate staff and operations based on projected call volumes as
specified in the TRS rules, and instead would have attempted to carry some unknown but
significant number of additional staff at peak times every day to try to manage the risk of
aberrational spikes. But retroactively applying a new elevated service level, without notice, to
periods for which service has already been provided, is inequitable and fundamentally unfair.
Providers require a reasonable time to adjust their operations for compliance with interpretation
changes that impact service levels.

Since ;-}, Purple has not missed the new absolute 85/10 SOA interpretation,
and currently operates its IP-text business to meet the Administrator’s new strict interpretation of
the SOA standard. However, Purple had no reasonable opportunity in July, August, September
and early October to meet the SOA under the new interpretation. Realistically, the Administrator
and/or the Commission needed to give providers at least 30 days to create revised forecasts and
prepare for an increase in required staffing and resource levels in order to meet the new
interpretation.

Applying a new interpretation to minute submissions which Purple had no basis to

prepare for is unfair and punitive. Accordingly, Purple requests the release of :_}

14
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The TRS statutory and regulatory scheme do not contemplate that the CA should
have a law enforcement role by monitoring the conversations they are re:'qw'ng.”

}.

Granting a limited waiver of the SOA rules under these special circumstances will serve
the public interest, because immediate disbursement of these funds are important for Purple to
continue to meet the Commission’s standards and provide high quality services to its customers.
In addition, Purple has met the TRS Administrators new interpretation of the SOA rules every
day since :_}.

Withholding these funds has created a significant financial hardship for Purple. A
retroactive penalty in excess of $5,000,000 is extremely impactful for a small company that’s
sole business is delivering services to Americans with hearing or speech disabilities. Operating
with the reasonable and good faith belief in the established reimbursement model, Purple

incurred all the cost of delivering IP Relay services in July, August and September, by the time

3 See FCC Reminds Public of Requirements Regarding Internet Relay Service and Issues Alert,
Public Notice, 19 FCC Rcd 10740 (2004) (emphasis added), see also IP Relay/VRS Misuse
FNPRM, FCC 06-58, 21 FCC Rcd 5478 at ] 12; see also 47 C.F.R. § 64.604(a)(2).

18

5212919






