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Re: Notice of Oral Ex Parte Presentation - WC Docket Nos. 11-42, 03-109
and CC Docket No. 96-45

Dear Ms. Dortch:

On Wednesday, January 18, 2012, Brian Lisle of Telrite Corporation (“Telrite”)
and the undersigned counsel on behalf of Telrite and other members of the Link Up for America
Codlition (“Coadlition”) met with Christine D. Kurth, Policy Director and Wireline Counsel to
Commissioner McDowell, to discuss proposed reforms to the Link Up component of the
Commission’s Low-Income Universal Service program. Our discussions were consistent with
the comments and replies filed by the Coalition on August 26, 2011 and September 2, 2011,
respectively, in the low-income proceeding dockets and subsequent ex parte presentations,
including but not limited to our December 15, 2011 ex parte notification.

Link Up has helped Coalition members bring morethan one million low-
income consumersinto the Lifeline program. We discussed the continued and increasing need
for Lifeline and Link Up support in low-income communities and the role that Coalition
members play to reach further and deeper into the low-income market than the Lifeline-only
carriers. The Coalition members do this by using a community-based business model built on in-
person contact and program-related education. Link Up helps low-income consumers remove
the barrier presented by activation fees needed to recover higher costs experienced by smaller
wireless ETCsincluding Coalition members.

Lifeline-only ETCsdo not reach most eligible low-income consumers. We
asserted that neither the goals of the Fund nor the interests of low-income consumers would be



KELLEY DRYE & WARREN vLLp

Marlene H. Dortch, Secretary
January 20, 2012
Page Two

well served by effectively limiting choicesin Lifeline service providers to the incumbent LECs
and the large Lifeline-only wireless ETCs. Specifically, we discussed data submitted by the
Codlition initsinitial comments demonstrating that TracFone's penetration rate generally tops-
out at about 20 percent of low-income households, leaving the vast mgjority of the eligible low-
income market without and often unaware of Lifeline service. We indicated that we had
updated our data and stated that it is consistent with the initial datawe filed. The data continues
to support our assertion regarding the inability of Lifeline-only providers to reach the mgjority of
low-income consumers.® The attached chart was prepared by CGM, LLC and it shows that
TracFone' s market penetration after approximately three years in service in each of its top-ten
states continues to top-out at about 20 percent of low-income households (i.e., 22 percent on
average). Thischart showsthat TracFone rapidly increases its market penetration in a state over
the first six months and then plateaus into a no-growth or low-growth phase thereafter. While
TracFone' s business model is successful at rapidly bringing Lifeline-supported service to about
20 percent of the low-income households in a market, it does not reach the remaining 80 percent
(who are typically less affluent relative to those who are able to enroll in TracFone' s services by
phone or the Internet). We explained that Coalition members have worked hard through in-
person outreach and events to locate, educate and serve those unserved |ow-income consumers
and noted that Coalition members have been very successful in bringing low-income consumers
into the Lifeline program in states where TracFone has been in the market long before Coalition
members.

Voice and mobility should remain thefirst priority for the L ow-Income
Program, but low-income consumer s also should have access to broadband. We stated our
support for the goal of bringing broadband to low-income consumers, but cautioned that such
efforts should not come at the expense of elements of the Low-Income Program, such as Link
Up, that have proven successful and essential to supporting voice and mobility. We also
discussed Coalition members' plansto provide mobile broadband data services as part of their
existing Link Up and Lifeline supported offerings. We explained that it is certainly feasible to

! See Comments of the Link Up for America Coalition, WC Docket No. 11-42 et al. at 17-
18 (filed Aug. 26, 2011).

2 We aso discussed the market penetration of Cricket, which has averaged about 37,000
lines over the last six months and represents only about one-quarter of 1 percent of the
market. We noted that Cricket’s current product offerings are unattractive to many, if not
most Lifeline eligible customers because its products create high entry barriers for these
consumers. Cricket customers are required to establish awireless service account,
purchase a phone and then apply for Lifeline credit, which can take up to 60 days for
approval. The substantial out-of-pocket costs associated with Cricket’ s service offerings
suggest that these products are not intended to be successful in the Lifeline market. See
Notice of Oral Ex Parte Presentation of the Link Up for Amerlca Coadlition, WC Docket
No. 11-42 at 6 (filed Dec. 15, 2011) (“Coalition December 15" Ex Parte e").
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provide broadband data services to Lifeline customers, which would count against the

customer’ s alotted minutes, but noted that the cost of a broadband-capable smartphone presents
asignificant barrier. We also noted that the Commission previously supported handset costs
through Link Up funding and it should do so again, especially given that smartphones effectively
function as an extension of acarrier’s network.?

Further guidanceis needed on thefacilitiesrequired to retain existing and
obtain new ETC designations. We explained that wireless ETCs need clarification on the
facilities necessary to meet the requirements of Section 214(e)(1)(A) and revised rule Section
54.101 so that they can adjust business plans, secure adequate facilities and modify serving
configurations. We noted that such guidance was necessary for pending ETC designation
applications to be processed and to retain existing ETC designations.

A defined and streamlined path to forbearance from the facilities
requirement should be offered. We stated that wireless ETCs aso ought to be given a defined
and streamlined path toward grant of forbearance from the facilities requirement in Section
214(e)(1)(A), so that they can retain existing ETC designations and obtain new ones, even when
they do not have the requisite facilities needed to meet the facilities requirement. Citing pending
data requests from state commissions with respect to new ETC applications and existing ETC
designations — and the July 1, 2012 effective date of revised rule Section 54.101 for existing
ETCs, we emphasized that the traditional 12-to-15 month forbearance process would not suffice
and that streamlined resolution was needed to provide stability and predictability for ETCs and
their Lifeline customers.

Link Up digibility should not betethered to for bearance from the facilities
requirement. We emphasized that Commission grant of forbearance from the facilities
requirement for ETCs should not render an ETC ineligible to receive Link Up subsidies. There
is no difference between the Lifeline and Link Up aspects of the Low-Income Program that
would require carriers to use their own facilitiesin order to effectively utilize Link Up funding
versus Lifeline funding. Commission rules make plain that eligibility for Link Up funding is not
dependent on facilities, but rather on a carriers’ reduction of its customary charge.*

A modified definition of Customary Charge should allow ETCsto waive,
reduce or eliminatethe chargefor the benefit of low-income consumers. Coalition
members’ customary charges are based on real and substantial costs such as administrative costs
for account and phone setup and customer initia order fulfillment, new customer activation and

3 See Notice of Oral Ex Parte Presentation of the Link Up for America Coal ition, WC
Docket No. 11-42 at 3 (filed Nov. 14, 2011) (“Coalition November 14" Ex Parte e’).

4 See Codlition December 15" Ex Parte at 4-5.
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provisioning, and initial setup for customer support and office support services.> The act of
waiving, reducing or eliminating the remainder of the customary charge does not make the
charge something other than a customary charge. The Commission should not proscribe this
practice (sometimes mandated by the states), as it benefits low-income consumers with no
detrimental impact on the Fund.

If the Commission decidesto reducetheLink Up reimbursement, it should
be donein a proportional and technology neutral manner. We discussed the Coalition’s
willingness to accept areduced Link Up cap for wireless ETCs and indicated that the Coalition
had submitted data to support appropriate benchmarks. We stated that the appropriate
benchmark for wireless carriersis the general industry practice to charge an activation fee of
$35.00 or $36.00. Based on the original calculation of the Link Up cap for wireline, a
proportional wireless cap would be in the range of $24.00.° Finally, we noted that pre-paid
wireless service plans often shift up-front costs into service plan charges, fees and handset
charges and thus do not provide an appropriate benchmark.”

A National Database will effectively address most cases of waste, fraud and
abuse. Wereiterated our support for national database solutions to prevent duplicate
enrollments and to verify eligibility. We also noted that in the interim, Coalition members are
taking important steps to reduce waste, fraud and abuse, including implementing a voluntary
Code of Conduct, ongoing development and implementation of an Interim De-Duping Process
and participation in the Commission’s Industry Duplicate Resolution Process.

> See Notice of Oral Ex Parte Presentation of Windstream Communications, WC Docket
No. 11-42 et d at 6 (filed Dec. 21, 2011) (arguing that “ETCs incur real costsin
commencing telephone service even where service initiation does not require new
installation at the customer premises. These include costs associated with making the
access line available to the customer, provisioning services, processing orders, verifying
credit, setting up the account, activating billing and activating the line at the wire
center.”).

6 See Codlition November 14™ Ex Parte at 4-5.
7 See Codlition December 15" Ex Parte at 6-7.



KELLEY DRYE & WARREN vLLp

Marlene H. Dortch, Secretary
January 20, 2012
Page Five

In accordance with the Commission’s rules, this letter is being filed electronically
for inclusion in the public record of the above-referenced proceedings. Please fedl freeto contact
the undersigned with any questions.

Respectfully submitted,
John J. Heitmann

CC: Commissioner Robert McDowell
Christine Kurth
Angie Kronenberg
Zachary Katz
Michagl Steffen
Sharon Gillett
Carol Mattey
Patrick Halley
Trent Harkrader
Kim Scardino
Garnet Hanly



Attachment — TracFone Subscribership Growth Over Time
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