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available to more than 50 percent, and are subscribed to by more than 15 percent, of the
households in the Franchise Area.

A. Competing MVPD Services Are “Offered” in the Franchise Area.
According to the Commission’s rules, an MVPD’s service is deemed to be “offered” for

purposes of effective competition:
(1) When the multichannel video programming distributor is physically able to
deliver service to potential subscribers, with the addition of no or only minimal
additional investment by the distributor, in order for an individual subscriber to
receive service; and (2) When no regulatory, technical or other impediments to
households taking service exist, and potential subscribers in the franchise area are
reasonably aware that thegr may purchase the services of the multichannel video
programming distributor.

As demonstrated below, the DBS providers “offer” service in the Franchise Area under this

definition.

1. The DBS Providers are “Physically Able” to Offer Service to Subscribers in the
Franchise Area.

The Commission has repeatedly determined that DBS service is technically available
throughout the United States due to its nationwide satellite footpriﬁt.‘” According to both
DirecTV’s and Dish Network’s websites, both DBS Providers services are available throughout
all the islands of Hawaii." And as demonstrated below, the DBS Providers has thousands of
customers in the Franchise Area, demonstrating that the DBS Providers are “physically able” to

offer service to subscribers in the Franchise Area.

%47 C.F.R. § 76.905(e).

10 See, e. g., Bright House Networks, LLC, Petition for Determination of Effective Competition, Memorandum
Opinion and Order, 22 FCC Rcd 4390, 4 6 (Med. Bur. 2007) (“Bright House Networks™).

! See http:/support.directv.com/app/answers/detail/a_id/1923/~/is-directv-available-in-hawaii%3F, (“Is DIRECTV
available in Hawaii? Yes. Hawaii residents can enjoy all DIRECTV programming, including local channels.”);

http://www.dishnetwork.conv/packages/hawaii/programming/default _es.aspx.
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2. No Regulatory, Technical or Other Impediments to Households Taking the DBS
Providers’ Services Exist.

The DBS providers’ services are deemed to be technically available in a franchise area if
the footprints of their satellites cover the franchise area and there are no local regulations
prohibiting reception by home satellite dishes.'? As noted above, DBS services have been
determined by the Commission to be available throughout the United States. Time Warmer
Cable is aware of no zoning restrictions in the Franchise Area that would prevent potential
subscribers from placing a small dish on their houses or on their properties in order to receive
DBS service. Indeed, it would appear that any such restriction would violate Section 207 of the
Telecommunications Act of 1996 and Section 25.104 of the FCC’s rules promulgated
thereunder.”” Further, the DBS providers do not need franchises to offer service to residents in
the Franchise Area. As such, there are no regulatory, technical or other impediments to
households taking the DBS providers’ service.

3. Potential Subscribers in the Franchise Area are “Reasonably Aware” That They
May Purchase the DBS Providers’ Services.

In light of the Commission’s prior findings regarding the ubiquitous availability of DBS
service, and in recognition of the DBS Providers’ extensive advertising and marketing efforts
through television and radio, Internet, print media and direct marketing, potential subscribers
throughout the Franchise Area are undoubtedly “reasonably aware™ of the availability of the

DBS Providers’ services." In addition, the Commission has held that the DBS Providers’

2Implementation of Sections of the Cable Television Consumer Protection and Competition Act of 1992: Rate
Regulation, 8 FCC Red 5631, 32 (1993) (“Rate Order”).

BTelecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996); see 47 C.F.R. § 25.104.

' The DBS Providers maintain comprehensive websites, www.dishnetwork.com and www.directv.com, where
consumers can learn more about local retail outlets and how to buy the necessary equipment online or through a toll-
free number. See Rate Order at n. 104 (“[W]e believe that regional or local marketing, such as by a national or
regional 800 telephone number, would suffice.”). See also id. at | 29; Adelphia Cable Communications, 20 FCC
Red 20487, 9 6 (Med. Bur. 2005) (“Adelphia Effective Competition Order”) (There is “no reason to require
needlessly fractionalized marketing in order to ensure that a national or regional programming service is available in
a particular community... [P]otential subscribers may be made reasonably aware of the availability of a competing
service... through advertising in regional or local media, direct mail, or any other marketing outlet” (citing Rate
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DECLARATION

I, Bob Barlow, hereby declare under penalty of perjury that:

1. I am the Regional Vice President of Operations for Time Warner Cable Oceanic, the
operator of the cable system that serves the Island of Hawaii, the specific Franchise Area
involved in the foregoing Petition for Special Relief (“Petition”). '

2. I have read the foregoing Petition and am familiar with the contents thereof and the
matters referred to therein.

3. Ihave reviewed Time Warner Cable’s respective cable subscriber numbers for the Island
of Hawaii, as well as the DBS subscriber numbers provided by SBCA and allocated to
the Island of Hawaii as described in the Petition. Time Warner Cable is the largest
multichannel video program provider serving the Franchise Area.

4. The facts contained within the Petition are true and correct to the best of my knowledge,
information and belief.

Bob Barlow

Date: /&/Q//Q—O 1/
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‘ General Housing Characteristics: 2010

QT-H1 2010 Census Summary File 1

NOTE: For info fon on y ing error, and definit) see hip/fwww census goviprod/cen2010/docisf .pdl

GEO: | Hawail County, Hawail ]

Subject Number| Percent
OCCUPANCY STATUS
Total housing unils 82324 | 100.0
w3 Occupied housing unils 67,008 | 815 |Mpm——
‘Vacant housing unils 152281 18.5
— |
T ) 57,098 | 1000
— saem] e
Owned wih 8 ge or loan B 28128 | 413
Cwned free and clear 18,142 | 241 |
_ Rerier occupied S — | I

VACANCY STATUS :
‘Vacant housing units 152280 1000

For rent 2885 187
Renled, not occupled 101 | 0.7
For sale only 1,338 a8

Sold, nol occupied 289 | 1.9

o] iad housing unils 67,096 | 1000
Ownar: housing unils 44271 880
Mol Hispanic or Latino 41,825 620
‘While alone 18553 291
Black or Alrican American alons 89| 03
Indian and Alaska Nalive alone h hold 128 | 02
Asian alone h 11.801 178
Mafive Hawaiian and Other Pacilic Islander alone h hokd 3,141 | 4.7
Some Olher Race alone 571 0.1
Two or More Races 8778 101
Hispanic or Latino 2,646 3.9
‘White alone 800 | 13
Black or African alone 13 | 00
¢ Indian and Alaska Nallve alone 48 | 0.1
Aslan alone 288 | 0.4
Native and Olher Pacific [slander alone 148 02
Some Olher Race alone 308 0.5
Two or More Races h 932 | 14
Renl pied housing unils = 22825 M0
Nat Hispanic or Latino h d e ————— — Ja0001] 209
White glone he 8,603 1a1]
e : T
Aslan alone h Id
Nalive Hawaiian and Other Pacific Islandar alone
Some Other Race alone hol
Two or More Races
Hispanic or Latino Ll e
White alons
Black or African Am alone i .Y
A Indlan and Alaska Maiive alone 1 8; 1
Asian alone h hald riig g 188 |
Mallve H flan and Other Pacific lslander alone 152 |
Some Other Race alone h ‘ = : 451 |
Two or More Races 1,083 |

X Noi applicable
Source: U.S. Census Bureau, 2010 Census.
Summary Fils 1, Tables H3, H4, H5, and HCT1.

Source; U5, Census Bureau | Amerncan FactFinder

http://factfinder2.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC 1...
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