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These findings were bolstered by Comcast documents showing that it views the
channels as comparable.®> And they were reinforced by the Presiding Judge’s conclusions that
the expert testimony Comcast offered from Michael Egan in an effort to distinguish the networks
was “not credible,” “inconsistent,” and “concocted for this case.”®*

The Initial Decision Properly Found Discriminatory Treatment. Comcast also

faults the Initial Decision for “fail[ing] to apply the proper analysis to determine whether
Comcast deliberately discriminated ‘on the basis of* affiliation.”®* But as demonstrated in
Tennis Channel’s Reply to Comcast’s Exceptions, the Presiding Judge properly found that
Comcast deliberately discriminates on the basis of both affiliation and non-affiliation.®

First, as the Presiding Judge found, the record provides ample evidence of
discrimination.®® Versus and Golf Channel enjoy the broadest carriage from Comcast, reaching
_ of Comcast’s customers, and they have received this broad carriage
specifically because Comcast wanted its affiliated networks to succeed, even when they were

struggling.®” Similarly, when Comecast has acquired equity interests in other sports networks, it

62

See Reply to Exceptions at Sections 1.B.5 - 1.B.6; Tennis Channel Ex. 82, at
; Egan Tr. at 1744:5-18; Tennis Channel Ex. 39, at COMTTC_00009009;

; Donnelly Tr. at
18-2550:2.

-Z>40:1; lennis annel cx.

y see aiso Donnelly Ir. at

Initial Decision Y 27-36; Reply to Exceptions at Section 1.B.6.
Stay Petition at 15.

See generally Reply to Exceptions at Section 1.C.

5 See generally Reply to Exceptions at Sections 1.C.1 & [.C.3.

Initial Decision | 54, 55 n.192 (citing Tennis Channel Exs. 61 & 21); id. § 58; Orszag
Tr. at 1275:8-19; Bond Tr. at 2225:21-2228:8, 2234:15-2235:7; 2297:12-20; Gaiski Tr. at
2419:2-5.

67
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variation in its carriage of Tennis Channel establishes discrimination: it discriminates less

_ in markets where it faces greater competition, and

where there is a market penalty for discriminating, and it discriminates more _
_ where it is not subject to competition.*

Finally, the Presiding Judge properly rejected as pretexts Comcast’s attempts to
justify its discrimination.® Comcast claims to have rejected Tennis Channel’s request for fair
carriage because it would have cost Comcast too much to carry it broadly, but Comcast has never
considered or questioned the much greater costs it incurs to carry the similarly-situated Golf
Channel and Versus at this level of distribution.’* The Presiding Judge also rejected Comcast’s
claim that its rejection was motivated by a supposed *“cost-benefit analysis,”* finding no
credible evidence that Comcast had performed any evaluation at all of the benefits associated
with Tennis Channel’s proposal,*® and no evidence that Comcast performed a cost-benefit
analysis in deciding where to carry Versus and the Golf Channel when it launched them or
renewed their carriage arrangements around the same time.*” The Presiding Judge concluded
that Comcast’s “field test” — where it claimed to survey the field regarding interest in Tennis

Channel (without, again, ever requiring a field test for Golf Channel or Versus, and without

approximately H percent higher, respectively, than the rest of the market); id. § 67

(citing Dr. Singer's data which show that Tennis Channel’s average penetration rate among large
MVPDs other than Comcast is almos{- times Tennis Channel’s penetration rate on
Comcast).

82 Initial Decision 9 59 n.205 (citing Singer Written Direct § 22).

& See generally Reply to Exceptions at Section 1.C.4.

& Initial Decision § 77 & n.257.

85 Exceptions at 17.

Initial Decision § 76.
& 1d. Y 77; Bond Tr. at 2225:21-2228:8.

86
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waiting for the field’s response before rejecting Tennis Channel’s request for enhanced carriage)
— was merely a “ploy” to avoid liability and not a reflection of bona fide consideration of
Tennis Channel’s pr()posal.88 Finally, the Presiding Judge rejected Comcast’s “date test” — its
argument that Tennis Channel simply launched too late — because this argument would
grandfather Comcast’s affiliated networks into favored status regardless of their quality, because
Comcast has since broadened carriage of other, later-launched sports networks as it acquires an
equity interest in them, and because it has unquestioningly renewed broad carriage of Versus and
Golf Channel during this time period.*’

Comcast’s Harm Arguments Lack Merit. Much of Comcast’s merits argument
amounts to a claim that even the largest MVPD in the country is too small to competitively harm
Tennis Channel.” As set forth in more detail in Tennis Channel’s Reply to Comcast’s
Exceptions, this theory does not withstand any meaningful scrutiny, and the Presiding Judge
properly rejected it.”’

As an initial matter, it strains credibility for Comcast to assert that its decision to
deny_ subscribers to Tennis Channel imposes no significant harm on the network
because there are other subscribers to whom Comcast does not control access. The number of
subscribers Comcast denies to Tennis Channel, but freely grants the channels it owns, is more

than the total subscriber base of all but one other MVPD in the United States.

88 Initial Decision § 22.
" Initial Decision 1 72-74.
Stay Petition at 13-14.

# See generally Reply to Exceptions at Section [.A.
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In any event, the record clearly showed, and the Presiding Judge properly found,
that Tennis Channel is harmed in its ability to compete by Comcast’s discrimination.” As the
Initial Decision states, Comcast’s limited distribution of Tennis Channel restricts its subscriber
revenues, making it difficult for Tennis Channel to make programming and other investments.”
This limited distribution, along with poor channel placement, hinders Tennis Channel’s ability to
attract viewers.” It also prevents Tennis Channel from securing “certain valuable programming
rights,”® from selling advertising to many advertisers, and from making as much revenues as it
otherwise could on the advertising it does sell.”

Furthermore, the Presiding Judge correctly held that because of the “ripple
effect,” a phenomenon recognized by Comcast in its own internal documents, Comcast’s
suppression of Tennis Channel’s carriage has a market-wide impact, further multiplying the
competitive harms caused by Comcast’s discrimination.’” But while Comcast now belittles this
consequence of its discrimination, the hearing record shows that Comcast was_
TR R P N e e M A

specifically because the action of one distributor could adversely affect the carriage decisions of

% See generally Reply to Exceptions at Section L. A.1.

a! Initial Decision § 83 (citing Solomon Written Direct & Singer Written Direct).
o 1d. 9 85.

% Id. 99 87-88.

% Id. 11 90-71.

- Id. 9 65, 82; Tennis Channel Ex. 38, at COMTTC 00052319; see also Orszag Tr. at
1388:1-5, 1391:8-20; Rigdon Tr. at 1903:3-1904:10.
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others —and even

Unable to rebut these findings of competitive harm to Tennis Channel, Comcast
seeks to create a standard of harm that is foreign to Section 616. It claims that Congress
intended Section 616 to impose the “essential facilities” antitrust standard, under which it could
never be liable under Section 616, because networks can survive and limp along by obtaining fair
carriage on other distributors. This argument is incorrect as a matter of law, and as explained in
Tennis Channel’s Reply to Comcast’s Exceptions, it has been rejected by the Commission.”
The same can be said of Comcast’s suggestion that the competitive concerns underlying Section
616 no longer exist, and that the standard of harm under Section 616 is now so high that it could
virtually never be met.'®

Taken together, Comcast’s merits arguments are grounded in its mistaken belief
that the Commission should simply read the program carriage rules and Section 616 out of
existence — a suggestion the Commission has rejected time and time again, most recently last
summer, when it held that the substantial government interests underlying Section 616 remain

and that Congress’s finding that MVPDs have the “incentive and ability to favor their affiliated

= See Initial Decision § 63; Tennis Channel Ex. 38 at COMTTC_00053219; Tennis
Channel Ex. 140, Deposition of Gregory Rigdon, at 113:21-114:16; Orszag Tr. at 1388:1-5,
1391:8-20; Rigdon Tr. at 1903:3-1904:10.

2 See generally Reply to Exceptions at Section LA.2. As the Presiding Judge found,

Tennis Channel is not going out of business because of Comcast’s discrimination — a fact that
itself establishes the value that Tennis Channel offers to distributors and advertisers — but that
level of market foreclosure or competitive harm is not required for the Commission to find that
Comcast violated Section 616. Initial Decision Y 92; see also TCR Sports Broad. Holding, L.L.P.
d/b/a Mid-Atlantic Sports Network v. Time Warner Cable Inc., Order on Review, 23 FCC Rcd.
15783, 19 30-31 (MB 2008) [hereinafter “TCR”], rev'd on other grounds, 25 FCC Rcd. 18099, §
11 (FCC 2010).

b See generally Reply to Exceptions at Section I1.C.
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2. Comcast’s Purported Burdens Are Insufficient To Constitute Irreparable
Injury And Are Belied By The Record.

Even as shored up by the extra-record declarations, the purported “burdens” that
Comcast cites as a justification for a stay are little more than the day-to-day tasks it regularly
encounters in the normal course of its business. They are plainly insufficient to justify the
extraordinary relief it seeks. The routine expenditures of money, time, and energy that Comcast
identifies are simply not of the magnitude or type of harm that the Commission generally
considers irreparable. '’

The Presiding Judge determined that the nondiscriminatory carriage required here
encompasses two separate components: (1) carriage at the same level of distribution as Golf and
Versus; and (2) nondiscriminatory channel placement.'?® Notwithstanding Comcast’s efforts to
conflate these two separate remedial steps, they raise distinct issues.

As to the first, Comcast is in fact able to begin distributing Tennis Channel to the
same number of homes as Golf Channel and Versus almost immediately. That is because the
Tennis Channel signal is already present on the vast majority of Comcast systems. Comcast
could implement a change in tiering electronically and with very little effort. As the ALJ found,

“The vast majority of Comcast’s systems carry Tennis Channel,”'?' and on these systems,

w See Auction of Interactive Video and Data Service Licenses Scheduled To Begin Feb. 18,
1997, Order, DA 97-13, 12 FCC Red 19, 21 (1997).

120 Initial Decision 9 119-20.

1 Initial Decision | 17; see also Bond Tr. at 1988:17-1990:22. Comcast itself
acknowledges that it makes its Sports Entertainment Package available to “almost all of its
subscribers.” Stay Petition at Ex. A, Declaration of Jennifer Gaiski, § 11 [hereinafter “Gaiski
Declaration”]. The Tennis Channel signal is not illuminated on the set-top boxes of customers
who have not paid the extra sports tier fee, but it is already part of the signal delivered to these
subscribers’ set-top boxes. See Tennis Channel Ex. 137, Deposition of Jennifer Gaiski, at
197:15-21 [hereinafter “Gaiski Dep.”] (in systems where Tennis Channel is already carried on
(continued...)
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Moreover, all of Comcast’s claims about the burden of expanding Tennis
Channel’s carriage are contradicted by clear evidence, already in the record, which establishes
that Comcast can and does order nationwide distribution changes virtually at-will. For instance,

the record demonstrates that, after Comcast settled its program carriage dispute with the NFL

Network in May 2009, Ms. Gaiski told her field representatives that_

126

And significantly, when Comcast signed a carriage contract with its partially-

owned MLB Network in June 2009, Ms. Gaiski instructed local systems to_

B e e

In other words, when Comcast wants to modify network

carriage within relatively short timeframes, it is able to do so as part of its routine business
operations.

A second, separate issue involves Comcast’s implementation of the
nondiscriminatory channel placement requirement. In its Stay Petition, Comcast significantly

exaggerates the burden of nondiscriminatory channel placement and fails to acknowledge that it

its digital migration, Comcast’s analog bandwidth capacity concerns are moot or nearly moot, in
any event.

125 Tennis Channel Ex. 72, at COMTTC_00047603.
126 Id
27 Tennis Channel Ex. 74, at COMTTC_00015609.
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routinely incurs such burdens during the normal course of its business. Indeed, according to one
source, between January 2010 and January 2012, Comcast made- standard-definition
channel number changes across its systems. e _
- were changes made to the programming on channels 1-99, which is where Golf
Channel and Versus are often carried.'” An additiona!- changes were made in
Comcast’s high-definition lineup."* In light of the routine, business-as-usual nature of these
lineup changes, Comcast’s suggestion that it will suffer “momentous™ negative effects if required
to carry Tennis Channel on nondiscriminatory terms is simply not credible.

Like most cable operators, Comcast routinely updates its channel lists, websites,
and internal databases; routinely notifies consumers of such updates, in accordance with
regulatory obligations; routinely trains call service representatives on the repackaging of
channels; and routinely responds to consumer inquiries. And the record in this case shows that

Comcast raises no burden concerns when it comes to its own channels: for example, as part of

Comcast’s centralized efforts to ensure that local systems were in —

28 MediaCensus C 2012 MediaBiz (Feb. 2012) (commissioned analysis based on Comcast’s
February 2012 channel lineups and third-quarter 2011 subscribership figures). Media Business
Corporation, or “MediaBiz,” is an industry-leading analytics consultancy that, among other
matters, tracks programming distribution and packaging by MVPDs. Tennis Channel cites this
data, which was not presented at the hearing, only in the event Comcast is allowed to introduce
evidence not allowed at the hearing. Tennis Channel continues to maintain that no extra-record
evidence should be considered, meaning that Comcast has no basis for arguing that the channel
placement remedy entails any unusual burden.

129 Id.
130 Id
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st Al = o it} e
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Comcast does not make a factual demonstration that it would be overly difficult to
place Tennis Channel near Golf Channel and Versus in most systems. Many Comcast systems
have one or more vacant channels between channels 1 and 99. All four of the “Sample Comcast

Channel Lineups” that were included as Exhibit 1 to Ms. Gaiski’s Declaration include such

gaps.” ncec,
_ have at least two open channels between channels 2 and 60.'*

The availability of these vacant channels raises serious and unanswered questions about why
Comcast is unable to place Tennis Channel near Versus and/or Golf Channel without
displacement of other networks.

In the circumstances in which nondiscriminatory channel placement does require
Comcast to move an existing network to a different channel position, Comcast overstates the
burden associated with such a move. Although it refers to the possibility that some networks

134 it has not shown that such contractual

may have “contractual rights to their channel positions,
provisions are common enough to create any real hindrance to providing equitable channel

placements for Tennis Channel, Golf Channel, and Versus. Indeed, despite the fact that many of

See Tennis Channel Ex. 55, at COMTTC 00052327

, See aiso lennis annel eX. J4

- Gaiski Declaration, at Ex. 1.

133 MediaCensus C 2012 MediaBiz.

o Stay Petition at 24. Comcast also refers to “must-carry” rights, but such rights apply only

to broadcast stations, not to the many cable networks that form the majority of Comcast’s lineup.
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»!*1" Tennis Channel will continue to endure these substantial competitive harms for

advertising.
as long as Comcast continues its discriminatory conduct. These harms arise from Tennis
Channel’s loss 01‘_ Comcast subscribers — a number larger than the total
subscriber base of all but one other MVPD in the United States — but also from the ripple-effect
impact that Comcast’s carriage decisions have in terms of suppressing Tennis Channel’s ability
to obtain improved carriage from other MVPDs.'*# Given the severity of the harm that
restriction to the sports tier causes, it is not surprising that Comcast’s senior executives admit
that carriage on that tier is “‘not viable™ for an advertising-supported network. 143

Moreover, Tennis Channel has no obvious way to recover lost subscriber fees,
advertising revenues, or other monetary relief under the applicable program carriage rules. Its
sole remedy is to obtain prospective nondiscriminatory carriage of its programming. The lack of
any monetary recovery means that each day Comecast is permitted to continue its discriminatory
treatment of Tennis Channel is another day in which Tennis Channel is harmed without any

possibility of being made whole. After being forced to devote the resources necessary to obtain

relief — even as it struggles to thrive with limited distribution — and after having persuaded

il Initial Decision Y 81. Comcast’s restriction of Tennis Channel’s carriage and its

depression of Tennis Channel’s ability to collect license fees leads to harm, including decreased
ability to pay for programming rights. /d ¥ 83. For this reason, and because

annel s injury wou
roader carriage at no additional cost to Comcast. Stay Petition at 21, must be rejected.

‘omcast's claim, in any event, would create a reward o
discriminate.

"2 Initial Decision § 65; see also Reply to Exceptions, Section I.A.1.

Ha Tennis Channel Ex. 9, NFL Enters. LLC v. Comcast Cable Comms., LLC, Tr. of R. at
1911:16-1912:6 (testimony of Jeffrey Shell); see also Tennis Channel Ex. 51; Bond Tr. at
2289:4-2291:8.
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three separate agency bodies of the merits of its complaint, it should not be required to endure
additional harm while Comcast pursues an appeals strategy of indefinite length.'** To further
delay relief would be contrary to Congress’s clear intent to provide for “expedited review”'® of
program carriage complaints, an admonition grounded in its recognition of the serious and
harmful effects of discrimination.

D. The Public Interest Would Be Disserved By Allowing Comcast To Continue
To Violate The Law,

Comcast also fails to show that a stay would serve the public interest, as required
in order to justify the “extraordinary relief” it seeks. Indeed, as Congress found expressly in
adopting the 1992 Cable Act, of which Section 616 was a part, the public interest would be
affirmatively disserved by permitting Comcast to continue its discriminatory treatment of Tennis
Channel.'*® By guarding viewers and independent networks against the anticompetitive
incentives of vertically integrated MVPDs, the program carriage rules protect the public’s
interest in ensuring diversity and competition in the video programming market.'”’ Comcast’s

continued violation of the program carriage rules not only harms Tennis Channel but also

144 Comcast is, of course, fully entitled to exercise its appeal rights. But it is not entitled to

perpetuate its discrimination while it exercises those rights, particularly when Section 616 is
designed to ensure prompt going-forward relief to independent networks that establish
discrimination.

45 See 47 U.S.C. § 536(a)(4).
146 pub. L. No. 102-385, 106 Stat. 1460, § 2 (1992).

7 See Second Report & Order | 32; Turner, 512 U.S. at 663. In adopting Section 616,
Congress recognized that vertically integrated cable operators with significant market power vis-
a-vis unaffiliated content providers threaten to “disrupt[] the crucial relationship between the
content provider and the consumer” and thus to undermine diversity and competition in the video
programming market. Tennis Channel Ex. 1, Cable Television Consumer Protection and
Competition Act of 1992, S. Rep. No. 102-92, at 24 (1991); see also NBCU Order | 119 (“[T]he
loss of a substitute product by itself can harm competition by reducing a competitive constraint,
with an adverse effect that increases with perceived substitutability.”).
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CONCLUSION

For the reasons set forth above, the Commission should deny Comcast’s
Conditional Petition for Stay and order Comcast to comply fully and promptly with the Initial
Decision by carrying Tennis Channel, Golf Channel, and Versus on non-discriminatory terms

and conditions.
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