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Application for Consent to Transfer Control of Assets
pursuant to Section 214 of the Communications Act
of 1934, as Amended

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554
In the Matter of )
)
BIRCH COMMUNICATIONS, INC.,, )
Assignee )
) WC Docket No.
and )
)
ASTRO TEL, INC,, )
Assignor )
)
)
)
)
)

APPLICATION

Birch Communications, Inc. (“Birch™) and Astro Tel, Inc. (“Astro Tel”) (collectively, the
“Applicants”) hereby request authority from the Federal Communications Commission
(“Commission”) pursuant to Section 214 of the Communications Act of 1934, as amended (the
“Act”), 47 U.S.C. § 214,4nd Sections 1.763, 63.03, and 63.04 of the Commission’s rules, 47
C.F.R. §§ 1.763, 63.03, and 63.04, to transfer control of certain Astro Tel assets to Birch,!
excluding the Commission authorizations held by Astro Tel.

L REQUEST FOR STREAMLINED TREATMENT OF APPLICATION

The Applicants respectfully request streamlined treatment of this Application pursuant to
Section 63.03 of the Commission’s rules. This Application is eligible for streamlined processing
pursuant to Section 63.03(b)(2) of the Commission’s rules because: (1) the proposed transaction

will result in Birch having a market share in the interstate interexchange market of less than ten

Implementation of Further Streamlining Measures for Domestic Section 214 Authorizations, 17 FCC Red
5517, 59 (2002) (finding that asset acquisitions should be treated as transfers of control under the Commission’s
domestic Section 214 rules).
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Astro Tel’s customers will continue to receive the same services that they currently receive
without any immediate changes to the service offerings, rates, or terms and conditions.
Applicants will also provide prior written notice of the Transaction to current customers as
required by Section 64.1120(e) of the Commission’s rules and applicable state customer notice
rules.

Finally, the proposed Transaction does not present any anticompetitive issues. After
consummation of the Transaction, Birch’s total share of the interstate interexchange market will
be less than ten percent (10%). In addition, there are many other interexchange carriers

operating on a nationwide basis.

V. INFORMATION REQUIRED BY SECTION 63.04 OF THE COMMISSION’S
RULES

In support of this Application, the Applicants submit the following information pursuant
to Section 63.04(a) of the Commission’s rules:
(1)  Name, address, and telephone number of each Applicant:

Birch Communications, Inc. (FRN: 0005044375)
3060 Peachtree Road NW, Suite 1065

Atlanta, GA 30305

877-772-4724

Astro Tel, Inc. (FRN: 0008779878)
820 1st Street West

Bradenton, Florida, 34208
941-256-9205

(2)  Birch is a Georgia corporation. Astro Tel is a Florida corporation.
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(3)  Correspondence concerning this Application should be sent to:

PROE ASTHOLell s s o Ve et o HOT BIRCI G o o Rt o v o R e,
Barlow Keener Angela F. Collins

Keener Law Group Cahill Gordon & Reindel LLP

259 Walnut Street 1990 K Street, NW, Suite 950

Newton, MA 02460 Washington, DC 20006

617-671-1202 (telephone) 202-862-8930 (telephone)

617-795-2702 (facsimile) 202-862-8958 (facsimile)
bk@keenerlawgroup.com acollins@cgrde.com

(4)  The following entities and individuals hold a ten percent (10%) or greater direct or
indirect ownership interest in Birch:

Birch Communications Holdings, Inc. (“Birch Holdings”) owns a 100% voting and
equity interest in Birch. Birch Holdings is a Georgia corporation whose principal business is
telecommunications holdings. The address for Birch Holdings is 3060 Peachtree Road, NW,
Suite 1065, Atlanta, GA 30305. The following entities and individuals hold a ten percent (10%)
or greater direct or indirect ownership interest in Birch Holdings: (1) Holcombe Green, a U.S.
citizen, owns a 66% voting and equity interest in Birch Holdings and (2) R. Kirby Godsey, a U.S.
citizen, owns a 32% voting and equity it:nterest7 in Birch Holdings. The business address for both
Mr. Green and Mr. Godsey is 3060 Peachtree St., NW, Suite 1060, Atlanta, GA 30305.

No officer or director of Birch or Birch Holdings is also an officer or director of any
foreign carrier. Other than as set forth in this Application, no other entity or individual owns a
ten percent (10%) or greater direct or indirect equity or voting interest in Birch or Birch
Holdings. None of the entities or individuals holding an interest in Birch or Birch Holdings hold

any interests in other telecommunications-related entities. Birch does not have any interlocking

’ R. Kirby Godsey holds his percentage through his individual holdings and through the R. Kirby Godsey

2008 Grantor Retained Annuity Trust.
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8
directorates with a foreign carrier, nor will Birch have any such directorates after consummation of

the Transaction. Below is Birch’s organizational chart:

Birch Communications
Holdings, Inc.

Birch Communications,

Inc.
Birch : '
Communications Birch Telecom,
of Virginia, Inc. Inc.
Various subsidiaries

named in Application

(5)  The Applicants certify, pursuant to Sections 1.2001 through 1.2003 of the

*
”

Commission’s rules that they are not subject to a denial of federal benefits pursuant to Septiqn
5301 of the Anti-Drug Abuse Act of 1988. I

(6) A description of the Transaction is set forth in Section III.

(7) A description of the geographic areas served is set forth in Section II.

(8) A statement regarding streamlined treatment is set forth in Section I.

(9)  There are no other Commission applications related to the Transaction.

(10) The Applicants are not requesting any special consideration.

(11)  The Applicants are not requesting any waivers.

(12) The public interest statement is set forth in Section IV.

As defined by 47 C.F.R. § 63.09(d).
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WHEREFORE, for the forgoing reasons, Applicants respectfully request that the

Commission act expeditiously to approve the proposed Transaction.

ASTRO TEL, INC.

Mike Ray

Chief Executive Officer
Astro Tel, Inc.

820 1st Street West
Bradenton, Florida, 34208

Barlow Keener

Keener Law Group

259 Walnut Street
Newton, MA 02460
617-671-1202 (telephone)
617-795-2702 (facsimile)
bk@keenerlawgroup.com

Dated: February 6,
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Respectfully submitted,
BIRCH COMMUNICATIONS, INC.

[ Lu s

Viatéat M. Oddo

President/Chief Executive Officer
Birch Communications, Inc.

3060 Peachtree Road NW, Suite 1065
Atlanta, GA 30305

Angela F. Collins

Cahill Gordon & Reindel LLP
1990 K Street, N.W., Suite 950
Washington, D.C. 20006
202-862-8930 (telephone)
866-255-0185 (facsimile)
acollins@cgrdc.com



WHEREFORE, for the forgoing reasons, Applicants respectfully request that the
Commission act expeditiously to approve the proposed Transaction.

ASTRO TEL

Mike Ray

Chief Exeglitive Officer
Astro Tel, Inc.

820 1st Street West
Bradenton, Florida, 34208

Barlow Keener

Keener Law Group

259 Walnut Street
Newton, MA 02460
617-671-1202 (telephone)
617-795-2702 (facsimile)
bk@keenerlawgroup.com

Dated: February 6, 2012
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Respectfully submitted,
BIRCH COMMUNICATIONS, INC.

Vincent M. Oddo

President/Chief Executive Officer
Birch Communications, Inc.

3060 Peachtree Road NW, Suite 1065
Atlanta, GA 30305

Angela F. Collins

Cahill Gordon & Reindel LLP
1990 K Street, N.W., Suite 950
Washington, D.C. 20006
202-862-8930 (telephone)
866-255-0185 (facsimile)

acollins@cgrde.com
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UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION

Im re: ) Case No. 8:10-bk-29992-MGW

)
Astro Tel, Inc. ) Chapter 11

Debtor. )

) (Jointly Administered)
)
I )
)
)

ORDER AUTHORIZING AND APPROVING
(1) ASSET PURCHASE AGREEMENT, (2) SALE OF
ASSETS FREE AND CLEAR OF LIENS, CLAIMS AND ENCUMBRANCES
TO BIRCH COMMUNICATIONS. INC. AND (3) CERTAIN RELATED F

This matter came before the Court on Debtor’s Motion to Authorize and
Approve Sale of Assets Free and Clear of Lien Claims, Interests and Encumbrances for
Entry of an Order ECF No. 216. Debtor having executed that certain Asset Purchase
Agreement'with Birch Communications, Inc. (“Buyer”) appended hereto as Exhibit A
(including all exhibits and attachments thereto, the “Purchase Agreement”); Buyer having
been determined by the Debtor to have submitted the highest and best offer for the
Acquired Assets a preliminary hearing having been held on December 19, 2011 (the
“Preliminary Sale Hearing”) and a final hearing on the Sale Motion having been held on
January 4, 2012 (the “Final Sale Hearing” and, together with the Preliminary Sale
Hearing, the “Sale Hearings”); all interested parties having been afforded an opportunity
to be heard with respect to the Sale Motion and all relief related thereto; the Court having

reviewed and considered (i) the Sale Motion, (ii) the Purchase Agreement, (iii) the
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limited to, all debt security holders, equity security holders, governmental, tax, and
regulatory authorities, lenders, trade and other creditors, holding Encumbrances of any
kind or nature whatsoever against or in the Debtor or the Acquired Assets (whether legal
or equitable, secured or unsecured, matured or unmatured, contingent or non-contingent,
senior or subordinated), arising under or out of, in connection with, or in any way relating
to, the Debtor, the Acquired Assets, the operation of the Business prior to the Closing
Date, or the transfer of the Acquired Assets to Buyer, hereby are forever barred,
estopped, and permanently enjoined from asserting against Buyer, its successors or
assigns, property, or assets, such persons' or entities' Encumbrances.

11.  The transfer of the Acquired Assets to Buyer pursuant to the
Purchase Agreement constitutes a legal, valid, and effective transfer of such assets, and
shall vest Buyer with all right, title, and interest of the Debtor in and to such assets free
and clear of all Encumbrances of any kind or nature whatsoever.

12,  Any sales Taxf use Tax, ficrsonal property Tax or similar Tax
attributable to the sale or transfer of the Acquired Assets shall be the responsibility of,

and shall be paid by, the Debtor.

Assumption and Assignment of Agreement with Verizon
13,  Notwithstanding anything else contained in this Order or the

Purchase Agreement, only the terms set forth in this paragraph 13 shall govern the
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accrued or arose under the Verizon Contract at any time prior to the assignment of
the Verizon Contracts to Buyer; similarly, and except as otherwise provided
below in this paragraph 13, Buyer waives and releases Verizon from any claims,
debts, credits, demands or causes of action, known or unknown, at law or in
equity, present or future, fixed or contingent, that accrued or arose under the
Verizon Contract at any time prior to the assignment of the Verizon Contracts to
Buyer.

(c) Pending its assumption of the Verizon Contract and assignment
thereof to the Buyer, the Debtor shall r&nain current on its post-petition
obligations to Verizon and shall otherwise comply with all of its obligations under
the Stipulation and Consent Order Establishing Adequate Assurance of Payment
to Verizon Florida LLC (the "366 Stipulation") [Docket No. 45]. Nothing
contained herein constitutes a waiver of the Debtor’s right to dispute Verizon’s
post-petition charges or a determination as to the validity of any such disputes.

(d)  Upon the assumption and assignment of the Verizon Contract to
the Buyer, in the event that the Buyer wishes to terminate the Verizon Contract
after assignment by the Debtor and transfer the services provided thereunder to an
existing agreement between the Buyer and Verizon in the state of Florida, the
Buyer shall provide written notice of such intent to Verizon (in care of William G.
Cummings), and the Buyer shall submit appropriate Local Service Requests
and/or Access Service Requests to Verizon in order to effectuate such transfer of

services. Verizon shall waive and/or issue credits to the Buyer sufficient to offset
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Contract, and shall satisfy the Debtor’s obligation under paragraph 9.5 of the
Purchase Agreement to obtain Verizon’s written consent,
Additional Provisions

14, On the Closing Date of the Transactions, each of the Debtor’s
creditors is authorized and directed to execute such documents and take all other actions
as may be necessary to release its Encumbrances with respect to the Acquired Assets, if
any, as such Encumbrances may have been recorded or may otherwise exist.

15.  This Order (a) shall be effective as a determination that, on the
Closing Date, all Encumbrances of any kind or nature whatsoever existing with respect to
the Debtor or the Acquired Assets prior to the Closing have been unconditionally
released, discharged and terminated, and that the conveyances described herein have been
effected, and (b) shall be binding upon and shall govern the acts of all entities including
without limitation, all filing agents, filing officers, title agents, title companies, recorders
of mortgages, recorders of deeds, registrars of deeds, administrative agencies,
governmental departments, secretaries of state, federal, state, and local officials, and all
other persons and entities who may be required by operation of law, the duties of their
office, or contract, to accept, file, register or otherwise record or release any documents
or instruments, or who may be required to report or insure any title or state of title in or to
any of such assets or contracts.

16.  Each and every federal, state, and local governmental agency or

department is hereby directed to accept any and all documents and instruments necessary
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