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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (this “Agreement”), dated
December 21, 2011 (the “Effective Date”), by and between Birch Communications, Inc., a
Georgia corporation, (“Buyer™), and Astro Tel, Inc., a Florida corporation (“Seller”), in Seller’s
Bankruptcy Case. Capitalized terms used herein have the meanings set forth in Article 1.

RECITALS

WHEREAS, Seller is engaged in the business of providing telecommunications
services to certain business and residential customers;

WHEREAS, Buyer desires to purchase from Seller, and Seller desires to sell,
assign, transfer, convey and deliver to Buyer, free and clear of any Encumbrances, all of the
Acquired Assets upon the terms and conditions hereinafter set forth;

WHEREAS, the Parties intend to effectuate the transactions contemplated by this
Agreement through a sale of the Acquired Assets pursuant to section 363 of the Bankruptcy
Code; and

WHEREAS, the execution and delivery of this Agreement and Seller’s ability to
consummate the transactions set forth in this Agreement are subject to, among other things, the
entry of an Order of the Bankruptcy Court under, inter alia, section 363 of the Bankruptcy Code.

NOW, THEREFORE, in consideration of the premises and the mutual promises
herein made, and in consideration of the representations, warranties and covenants herein
contained, the Parties agree as follows:

ARTICLE 1

DEFINITIONS

1.1 Definitions.

For purposes of this Agreement, the following terms have the meanings specified
or referenced below.

“Acquired Assets” has the meaning set forth in Section 2.1.

“Action” means any legal action, suit or arbitration, or any inquiry, proceeding or
investigation, by or before any Governmental Authority.

“Accounts” means the Retail Business Accounts, the Retail Residential Accounts
and the Wholesale Accounts,
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“Buyer” has the meaning set forth in the introductory paragraph.

“Buyer Adjustments” has the meaning set forth in Section 3.3(d).
“CABS” means Carrier Access Billings.

“CABS A/R" has the meaning set forth in Section 2.1(f).

“CABS Commission” has the meaning set forth in Section 3.3(b).
“Closing” has the meaning set forth in Section 4.1.

“Closing Date” means the date as of which the Closing occurs as set forth in
Section 4.1.

“Closing Date Payment” has the meaning set forth in Section 3.2(b).
“Closing Statement” has the meaning set forth in Section 3.2(a).

“Confidentiality Agreement” has the meaning set forth in Section 12.2.
“Effective Date” has the meaning set forth in the introductory paragraph.

“Encumbrance” means any charge, lien, claim, mortgage, lease, sublease,
hypothecation, deed of trust, pledge, security interest, option, right of use or possession, right of
first offer or first refusal, easement, servitude, restrictive covenant, encroachment, encumbrance,
third party interest or other restriction or limitation of any kind.

“Escrow Account” means the account maintained by the Escrow Agent in whlch
the Escrow Amount shall be deposited at Closing,

“Escrow Agent” means U.S, Bank N.A.

“Escrow Agreement” means the Escrow Agreement by and among Buyer, Seller
and the Escrow Agent, in a form mutually agreeable to the Parties, which shall provide for
release of the balance of the escrow funds which are not the subject of any claims or any
objections or disputes pursuant to Section 3.3 to Seller six months (6) months following the
Closing Date.

“Escrow Amount” means $25,000.
“Excluded Assets” has the meaning set forth in Section 2.2.

“Exmn ses” means an amount equal to Buyer’s actual costs and expenses
reasonably incurred in connection with the transactions contemplated herein which shall be paid

as set forth in Section 11.2.

“Final _Order” means an action taken or order issued by the applicable
Governmental Authority as to which: (i) no request for stay of the action or order is pending, no

ATI-24992125 4















Case 8:10-bk-29992-MGW Doc 237 Filed 01/13/12 Page 30 of 49

(i) All of the contracts set forth on Schedule 2.1(i) (the *“Assigned

Contracts™);
@ All of Seller's furniture, fixtures and equipment, including all furniture,
signs and office equipment listed on Schedule 2.1(j) or otherwise used in the Business;

(k) A list of all cancelled and non-activated accounts of Seller that have been
terminated within the twelve (12) months immediately preceding the Closing Date and any and
all rights to the customer accounts and relationships associated therewith;

') All intemet domain names associated with the provision of services
associated with the Accounts, including astrotel.us, customer service telephone numbers used to
service lines associated with the Accounts and all intellectual property rights used to support the
Accounts, including the trademarks set forth on Schedule 2.1(I), but excluding Seller’s
operations support systems (“QSS”) (The OSS includes (i) SmartMail FAX, (ii) hosted PBX
system, and (jii) billing support systems (“BSS™));

(m) The BSS and OSS data related to the Accounts along with associated data
definition and migration assistance;

(n)  Seller’s lockbox account and all checks received by Seller following the
Closing with respect to any of the Acquired Assets; and

(0)  All goodwill of the Business.

2.2  Excluded Assets. For the avoidance of doubt, the Acquired Assets shall
not inelude any-of the following (herein collectively called the “Excluded Assets”):

(a)  Any of Seller’s cash or cash equivalents, including any and all deposits
including, but not limited to the utility deposits with Verizon, AT&T, and Florida Power and
Light, other than the accounts receivable included in the Acquired Assets;

(b)  Any lines located in any state other than Florida; and

(¢)  Any of Seller’s rights pursuant to the litigation matters described on

Schedule 2.2;
(d)  Any of Seller’s rights under this Agreement; or

(e)  The personally-owned HP Compaq notebook computers belonging to (2)
officers, although any AstroTel data stored therein shall be conveyed.

2.3  Liabilities. In no event shall Buyer assume any liabilities of any of Seller,
other than the liabilities arising under the Assigned Contracts.
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(d)  such other bills of sale, endorsements, assignments and other good
and sufficient instruments of conveyance and redesignation, in a form reasonably satisfactory to
Buyer, as Buyer may reasonably request to vest in Buyer all the right, title and interest of Seller
in, to or under any or all of the Acquired Assets, including any redesignation agreements or other
documentation in the form required by the incumbent local exchange carrier(s) and any other
vendor(s) to enable the expedited transfer of the Acquired Assets; and

(e)  physical possession of all tangible Acquired Assets in the Acquired
Assets’ location as of November 1, 2011.

ARTICLE §
REP ENTATIONS AND WARRANTIES OF THE SELLER

Seller jointly and severally represent and warrant to Buyer as follows:

5.1 Authority; Validity.

Subject to Bankruptcy Court approval, Seller has the requisite corporate power
and authority necessary to enter into and perform its obligations under this Agreement and the
other Transaction Documents to which it is a party and to consummate the transactions
contemplated hereby and thereby. Subject to Bankruptcy Court approval, this Agreement has
been duly and validly executed and delivered by Seller and each other Transaction Document to
which Seller is party will be duly and validly executed and delivered by Seller at the Closing.

5.2  Litigation,

Except as set forth on Schedule 5.2, there are no Proceedings (other than
Proceedings before the Bankruptcy Court) pending or, to the knowledge of Seller, threatened
against Seller, that would adversely affect Seller’s ability to perform its obligations under this

Agreement or any other Transaction Documents or to consummate the transactions contemplated
hereby or thereby.

53 Compliance with Legal Requirements.

Since January 1, 2007, the Business has been conducted and continues to be
conducted in compliance with all applicable Legal Requirements, and as of the date hereof, the
Business is not in violation of any such Legal Requirement (in each case, other than a violation
of Legal Requirement that, with respect to the Business, is immaterial to Seller or the Business),
and (ii) Seller has not received any written notice of or been charged with any violation of any
Legal Requirements,

54 Assigned Contracts.

(a) (i) Each Assigned Contract (A) is valid and binding on Seller and, to the
knowledge of Seller, the other party thereto, (B) is in full force and effect and (C) upon Closing,
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Under no circumstances shall Seller be responsible for Buyer’s Vendor’s redesignation charges.

ARTICLE 9

CONDITIONS PRECEDENT TO OBLIGATIONS OF BUYER TO CLOSE

The obligations of Buyer to consummate the transactions contemplated by this
Agreement are subject to the satisfaction or waiver, at or prior to the Closing, of each of the
following conditions:

9.1 Accuracy of Representations.

The representations and warranties of Seller set forth in this Agreement shall be
true and correct in all material respects (except that those representations and warranties that are
qualified as to materiality shall be true and correct in all respects) as of the Closing Date with the
same effect as though such representations and warranties had been made on and as of the
Closing Date (provided that representations and warranties that are confined to a specified date
shall speak only as of such date). Buyer shall have received a certificate signed by Seller to such
effect. -

9.2 Seller’s Performance.

Each covenant and agreement that Seller is required to perform or to comply with
pursuant to this Agreement at or prior to the Closing shall have been duly performed and
complied with:in all ‘material respects and Buyer shall have received a certificate signed by
Seller to such effect.

9.3  Regulatory Authorizations; No Order.

Buyer or its designated wholly-owned subsidiaries shall have received the
Regulatory Authorizations and no Governmental Authority shall have enacted, issued,
promulgated or entered any Order that is in effect and has the effect of making illegal or
otherwise prohibiting the consummation of the transactions contemplated by this Agreement or
could cause any of such transactions to be rescinded following the Closing.

94  Seller’s Deliveries.

Each of the deliveries required to be made to Buyer pursuant to Section 4.3 shall
have been so delivered.

9.5  Redesignation.
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Seller shall have taken all actions reasonably required to cause (a) all vendors,
including Verizon, to redesignate, in a manner reasonably acceptable to Buyer, the Acquired
Assets to Buyer under the applicable contracts between Buyer and such vendors and (b) if
required, the assumption by Seller of its contracts with such vendors, in each case at no
additional cost or expense to Buyer with respect to such redesignation and without the
assumption of any liabilities by Buyer, and all such vendors shall have provided Buyer with
written confirmation thereof. If any vendor provides notice to Buyer or Seller that it intends to
impose any cost for such redesignation, Buyer shall have the option to:

a. Immediately terminate this agreement without penalty or,
b. Choose not to assume the agreement with that specific vendor or,
c. Negotiate its own terms with vendor for such redesignation to occur after closing.

Under no circumstances shall Seller be responsible for redesignation charges.

9.6  Sale Order.

The Bankruptcy Court shall have entered the Sale Order and the Sale Order shall
have become a Final Order. The Sale Order shall include (i) a good faith finding and the
protections provided by Section 363(m) of the Bankruptcy Code, (ii) 2 provision that the sale of
the Acquired Assets is a valid exercise of Seller’s business judgment, (iii) a provision that the
Acquired Assets are sold free and clear of all Encumbrances and the Buyer has no liability and
no successor liability, (iv) a provision that the Sale Order is effective immediately upon entry by
the Bankruptcy Court (i.e., waiver of the 14-day waiting period imposed by Bankruptcy Rules
6004(h) and 6006(d)) and (v) a provision ratifying the sale process.

9.7 Non-Solicitation Agreements.

Seller shall have entered into agreements with all of its officers and directors that
restnct such Persons from soliciting (“sohc:tmg shall mean any contact initiated by such
Persons for the purpose of selling services competitive to Buyer’s services) the residential
customers, business customers, and wholesale customers included in the Acquired Assets for a
period of two (2) years.

ARTICLE 10
CONDITIONS PRECEDENT TO THE OBLIGATION OF THE SE OSE

Seller’s obligation to consummate the transactions contemplated by this
Agreement is subject to the satisfaction or waiver, at or prior to the Closing, of each of the
following conditions:

10.1 Accuracy of Representations.

The representations and warranties of Buyer set forth in this Agreement shall be
true and correct in all material respects (except that those representations and warranties that are
qualified as to materiality or similar expressions shall be true and correct in all respects) as of the
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