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Closing Date with the same effect as though such representations and warranties had been made 
on and as of the Closing Date (provided that representations and warranties that are confined to a 
specified date shall speak only as of such date), and Seller shall have received a certificate of 
Buyer to such effect. 

10.2 Sale Order in Effect. 

The Bankruptcy Court shall have entered the Sale Order and the Sale Order shall 
have become a Final Order. 

10.3 Buyer's Performance. 

The covenants and agreements that Buyer is required to perfonn or to comply 
with pursuant to this Agreement at or prior to the Closing shall have been performed and 
complied with in all material respects (except that those covenants and agreements that are 
qualified as to materiality or similar expressions shall have been duly perfonned and complied 
with in all respects), and Seller shall have received a certificate of Buyer to such effect. 

10.4 No Order. 

No Governmental Authority shall have enacted, issued, promulgated or entered 
any Order that is in effect and that has the effect of making illegal or otherwise prohibiting the 
consummation of the transactions contemplated by this Agreement or could cause any of such 
transactions to be rescinded following the Closing. 

10.5 Buyer's Deliveries. 

Each of the deliveries required to be made to Seller pursuant to Section 4.2 shall 
have been so delivered. 

ARTICLE 11 

TERMINATION 

11.1 Termination Events. 

Notwithstanding anything contained in this Agreement to the contrary, this 
Agreement may be terminated at any time prior to the Closing: 

(a) by either Seller or Buyer: 

(i) if a Governmental Authority issues a Final Order 
prohibiting the transactions contemplated hereby where such ruling or Order was not 
requested, encouraged or supported by Seller or Buyer; . 
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(ii) if the Bankruptcy Court declines to approve this Agreement 
for any reason; 

(iii) by mutual written consent of Seller and Buyer; or 

(iv) if the Sale Order has not become a Final Order by the cJose 
of business on April 30, 2012; 

(b) by Buyer, in the event of any material breach by Seller of any of 
Seller's agreements, covenants, representations or warranties contained herein (provided such 
breach would result in the failure of a condition set forth in Section 9.1 or Section 9.2 to be 
satisfied) or (if such breach is material) in the Sale Order, and the failure of such Seller to cure 
such breach within five (5) days after receipt of a Tennination Notice; provided, however, that 
Buyer is not in material breach of any of its representations, warranties, covenants or agreements 
contained herein or in the Sale Order; 

(e) by Buyer, in the event the condition set forth in Section 9.S has not 
been satisfied by January 31, 2012; or 

(d) by Seller, in the event of any breach by Buyer of any of Buyer's 
agreements, covenants, representations or warranties contained herein (provided such breach 
would result in the failure ofa condition set forth in Section 10.1 or Section 10.3 to be satisfied) 
or (if such breach is material) in the Sale Order. and the failure of Buyer to cure such breach 
(other than the failure of Buyer to pay the Purchase Price) within five (5) days after receipt of a 
Tennination Notice; provided. however, that Seller is not in material breach of any of its 
representations, walT8nties. covenants or agreements, contained herein or in the Sale Order. 

11.2 Effect ofTennination. 

(a) In the event of tennination of this Agreement pursuant to Section 
l...L!. all rights and obligations of the Parties under this Agreement shall tenninate without any 
liability of any Party to any other Party, except if Seller tenninates this agreement for any reason 
other than Buyer's default and then consummates a transaction with respect to the Acquired 
Assets with any Person other than Buyer within twelve (12) months after such termination, Seller 
shall pay to Buyer the Expenses upon the consummation of such transaction. The provisions of 
this Section 11.2 (and, to the extent applicable to the interpretation or enforcement of such 
provisions. Article 1 and Article] 2), shall expressly survive the tennination of this Agreement. 

(b) Each Party acknowledges that the agreements contained in this 
Section 11.2 are an integra) part of the transactions contemplated by this Agreement, that without 
these agreements such Party would not have entered into this Agreement, and that any amounts 
payable pursuant to this Section 11.2 do not constitute a penalty. 

11.3 Notice of Termination. 
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Any notice of Termination pursuant to Section 11.1 due to a breach shall be 
delivered in a writing (the "Tennination Notice") expressing intention to exercise a right under 
Section 11.lCb) or Il.l(c), as applicable, and specifying the representations, warranties, 
covenants or agreements contained herein or in the Sale Order of which the other party is 
allegedly in breach. 

ARTICLE 12 

GENERAL PROVISIONS 

12.1 Survival. 

All covenants and agreements contained herein that by their terms are to be 
performed in whole or in part, or that prohibit actions~ subsequent to the Closing shall, solely to 
the extent such covenants and agreements are to be perfonned, or prohibit actions. subsequent to 
the Closing, survive the Closing in accordance with their tenns. All other covenants and 
agreements contained herein, and all representations and warranties contained herein or in any 
certificated deliveries hereunder, shall not survive the Closing and shall thereupon tenninate, 
including any Actions for damages in respect of any breach thereof. 

12.2 Confidentiality. 

(a) The Parties agree that the confidentiality agreement entered into by Buyer 
and Seller dated November IS, 2011 ("Confidentiality Agreement") shall continue in full force 
and effect notwithstanding the execution and delivery by the Parties of this Agreement or the 
tennination of this Agreement for any reason; provided, howevert that (a) disclosure of matters 
that become a matter of public record as a result of the Bankruptcy Case and the filings related 
thereto shall not constitute a breach of the Confidentiality Agreement, including the filing of this 
Agreement with the Bankruptcy Court, and (b) disclosures permitted under this Agreement, 
including disclosures required to obtain the Regulatory Approvals, shall not constitute a breach 
of the Confidentiality Agreement. The Confidentiality Agreement shall automatically tenninate 
and be of no further force and effect immediately upon Closing. 

(b) For a period of two (2) years after the Closing Date, none of Seller or its 
Representatives, shall, directly or indirectlYt without the prior written consent of Buyer, disclose 
to any third party (other than each other and their respective Representatives) any confidential or 
proprietary infonnation included in the Acquired Assets; provided that the foregoing restriction 
shall not (a) apply to any information generally available to, or known by, the public (other than 
as a result of disclosure in violation of this Section 12.2(b)), (b) prohibit any disclosure (i) 
required by applicable Legal Requirements so long SSt to the extent legally permissible and 
feasible, SeHer provides Buyer with reasonable prior notice of such disclosure and a reasonable 
opportunity to contest such disclosure or (ii) made in connection with the enforcement of any 
right or remedy relating to any of the Transaction Documents or the transactions contemplated 
thereby, or (c) prohibit the use of such infonnation whose use or disclosure is reasonably 
necessary in the course of and for the sole purpose of Seller's pending litigation against Verizon. 
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12.3 Public Announcements. 

Unless otherwise required by applicable Legal Requirement (including any Order 
by the Bankruptcy Court) or for any filings by Seller with the Bankruptcy Court, Buyer, on the 
one hand, and Seller, on the other hand, shall consult with each other before issuing any press 
release or otherwise making any public statement with respect to this Agreement, the 
transactions contemplated hereby or the activities and operations of the other and shall not issue 
any such release or make any such statement without the prior written consent of the other (such 
consent not to be unreasonably withheld or delayed). 

12.4 Notices. 

All notices, consents, waivers and other communications under this Agreement 
must be in writing and shall be deemed to have been duly given when (a) delivered by hand 
(with written confirmation of receipt), (b) sent by electronic mail transmission, (c) received by 
the addressee, if sent by a delivery service (prepaid, receipt requested) or (d) received by the 
addressee, if sent by registered or certified mail (postage prepaid, retum receipt requested). in 
each case to the appropriate addresses, representatives (if applicable) and email addresses set 
forth below (or to such other addresses, representatives and facsimile numbers as a Party may 
designate by notice to the other Parties): 

A~2499212v5 

(i) If to Seller, then to: 

Astro Tel, Inc. 
1767 Lakewood Ranch Blvd #304 
Bradenton, FL 34211 
Attn: Mike Ray 
Email: mike@astrotel.us 

With a copies (which shall not constitute notice) to: 

Keener Law Group 
P.O. Box ]5254 
Boston, MA 02215 
Ann: Barlow Keener 
Email: bk@keenerlawgroup.com 

Donica Law Firm, P.A. 
]06 S. Tampania Ave., Suite 250 
Tampa, FL 33609 
Attn: Herb Donica 
E-mail: herb@donicalaw.com 

(ii) If to Buyer: 

Birch Communications, Inc. 
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12.5 Waiver. 

4885 Riverside Drive 
Suite 304 
Macon, GA 3]2]0 
Attention: Vincent M. Oddo 
Email: Vincent.Oddo@birch.com 

With a copy (which shall not constitute notice) to: 

Jones Day 
1420 Peachtree Street, N.E. 
Suite 800 
Atlanta, GA 30309-3053 
Attention: William B. Rowland 
Email: wbrowland@jonesday.com 

Neither the failure nor any delay by any Party in exercising any right, power, or 
privilege under this Agreement or the documents referred to in this Agreement shall operate as a 
waiver of such right, power or privilege, and no single or partial exercise of any such right, 
power, or privilege shall preclude any other or further exercise of such right, power, or privilege 
or the exercise of any other right, power, or privilege. To the maximum extent pennitted by 
appJicable law, (a) no waiver that may be given by a Party shall be applicable except in the 
specific instance for which it is given, and (b) no notice to or demand on one Party shall be 
deemed to be a waiver of any right of the Party giving such notice or demand to take further 
action without notice or demand. 

12.6 Entire Agreement; Amendment 

This Agreement (including the Exhibits), the other Transaction Documents and 
the Confidentiality Agreement supersede all prior agreements between Buyer, on the one hand, 
and Seller, on the other hand, with respect to its subject matter and constitute a complete and 
exclusive statement of the terms of the agreements between Buyer, on the one hand, and Seller, 
on the other hand, with respect to their subject matter. This Agreement may not be amended 
except by a written agreement executed by all of the Parties. 

12.7 Assignment. 

This Agreement, and the rights, interests and obligations hereunder, shall not be 
assigned by any Party by operation of law or otherwise without the express written consent of the 
other Parties (which consent may be granted or withheld in the sole discretion of such other 
Party);provided, however. that Buyer shall be permitted, upon prior notice to Seller, to assign all 
or part of its rights or obligations hereunder to one or more of its Affiliates, but no such 
assignment shall relieve Buyer of its obligations under this Agreement. 

12.8 Severability. 
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The provisions of this Agreement shall be deemed severable, and the invalidity or 
unenforceability of any provision shall not affect the validity or enforceability of the other 
provisions hereof. Ifany provision of this Agreement, or the application thereof to any Person or 
any circumstance, is invalid or unenforceable, (a) a suitable and equitable provision shall be 
substituted therefor in order to carry out, so far as may be valid and enforceable, the intent and 
purpose of such invalid or unenforceable provision and (b) the remainder of this Agreement and 
the application of such provision to other Persons or circumstances shall not be affected by such 
invalidity or unenforceability. 

12.9 Expenses. 

Except as otherwise expressly provided in this Agreement, including Sections 7.2 
and ~ whether or not the transactions contemplated by this Agreement are consummated, the 
Parties shall bear their own respective expenses (including all compensation and expenses of 
counsel, financial advisors, consultants, actuaries and independent accountants) incurred in 
connection with this Agreement, the other Transaction Documents and the transactions 
contemplated hereby and thereby. 

12.10 Governing Law: Consent to Jurisdiction and Venue: Jurv Trial WaiVer. 

(a) Except to the extent the mandatory provisions of the Bankruptcy 
Code apply, this Agreement shall be governed by, and construed in accordance with, the laws of 
the State of Florida applicable to contracts made to·be perfonned entirely in such state without 
regard to principles of conflicts or choice of laws or any other law that would make the laws of 
any other jurisdiction other than the State of Florida appl icable hereto. 

(b) Without limitation of any ~arty's 'fight to appeal any Order of the 
Bankruptcy Court, 0) the Bankruptcy Court shall retain exclusive jurisdiction to enforce the 
tenns of this Agreement and to decide any claims or disputes that may arise or result from, or be 
connected with, this Agreement, any breach or default hereunder, or the transactions 
contemplated hereby and (ii) any and all claims relating to the foregoing shall be tiled and 
maintained only in the Bankruptcy Court, and the Parties hereby consent and submit to the 
exclusive jurisdiction and venue of the Bankruptcy Court and irrevocably waive the defense of 
an inconvenient forum to the maintenance of any such Action or proceeding; provided. however, 
that, if the Bankruptcy Case is closed, all actions and proceedings arising out of or relating to this 
Agreement shall be heard and detennined in the Bankruptcy Court upon the reopening of the 
Bankruptcy Case, and the Parties hereby irrevocably submit to the exclusive jurisdiction and 
venue of such courts in any such Action or Proceeding and irrevocably waive the defense of an 
inconvenient forum to the maintenance of any such Action or Proceeding. The Parties consen~ to 
service of process by mail (in accordance with Section 12.4) or any other manner pennitted by 
law. 

(c) TO THE EXTENT NOT PROHIBITED BY APPLICABLE LAW 
WHICH CANNOT BE WAIVED, EACH OF THE PARTIES HERETO HEREBY WAIVES 
AND COVENANTS THAT IT WILL NOT ASSERT (WHETHER AS PLAINTIFF, 
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DEFENDANT OR OTHERWISE) ANY RIGHT TO TRIAL BY JURY IN ANY FORUM IN 
RESPECT OF ANY ISSUE, ACTION, CLAIM, CAUSE OF ACTION, SUIT (IN CONTRACT, 
TORT OR OTHERWISE), INQUIRY, PROCEEDING OR INVESTIGATION ARISING OUT 
OF OR BASED UPON THIS AGREEMENT OR THE SUBJECT MA'ITER HEREOF OR IN 
ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL TO THE 
TRANSACTIONS CONTEMPLATED HEREBY, IN EACH CASE WHETHER NOW 
EXISTING OR HEREAFTER ARISING. EACH PARTY ACKNOWLEDGES THAT IT HAS 
BEEN INFORMED BY THE OTHER PARTY THAT THIS SECTION 12.l0(C) 
CONSTITUTES A MA TERlAL INDUCEMENT UPON WHICH THE PARTIES ARE 
RELYING AND WILL RELY IN ENTERING INTO nIls AGREEMENT AND ANY OTHER 
AGREEMENTS RELATING HERETO OR CONTEMPLATED HEREBY. ANY PARTY 
HERETO MAY FILE AN ORIGINAL COUNTERPART OR A COpy OF THIS SECTION 
12.l0(C) WITH ANY COURT AS WRITIEN EVIDENCE OF THE CONSENT OF EACH 
SUCH PARTY TO THE WAIVER OF ITS RIGHT TO TRIAL BY JURY. 

12.11 Countemarts. 

This Agreement and any amendment hereto may be executed in one or more 
counterparts, each of which shall be deemed to be an original of this Agreement or such 
amendment and all of which, when taken together, shall be deemed to constitute one and the 
same instrument. Notwithstanding anything to the contrary in Section 12.4. delivery of an 
executed counterpart of a signature page to this Agreement or any amendment hereto by 
telecopier, facsimile or email attachment shall be effective as delivery of a manually executed 
counterpart of this Agreement or such amendment, as applicable. 

12.12 Parties in Interest: No Third Party Beneficiaries. 

This Agreement shall inuR to thi benefit of and be binding upon the Parties and 
their respective successors and pennitted assigns, including. in the case of Seller, (a) any trust 
created upon the consummation of a plan of reorganization in Seller's Bankruptcy Case, (b) a 
liquidating or litigation trustee appointed in Seller's Bankruptcy Case or (0) a plan administrator 
appointed in Seller's Bankruptcy Case. This Agreement is for the sole benefit of the Parties and 
their pennitted assigns, and nothing herein, express or implied, is intended to or shall confer 
upon any other Person any legal or equitable benefit, claim, cause of action, remedy or right of 
any kind. 

12.13 Specific Perfonnance for Post-Closing Covenants. 

Solely with respect to the Parties' respective covenants under this Agreement that 
survive the Closing, and solely to the extent to be performed after the Closing, (a) each Party 
recognizes that if such Party breaches or refuses to perfonn any such covenant, monetary 
damages alone would not be adequate to compensate the non~breaching Party or Parties for their 
injuries, (b) the non-breaching Party or Parties shall therefore be entitled, in addition to any other 
remedies that may be available, to obtain specific performance of the tenns of such covenants (c) 
if any Action or Proceeding is brought by the non-breaching Party or Parties to enforce such 
covenants, the Party in breach shall waive the defense that there is an adequate remedy at law, 
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(d) each Party agrees to waive any requirement for the security or posting of any bond in 
connection with any Action or Proceeding seeking specific performance of such covenants and 
(e) each Party agrees that the only permitted objection that it may raise in response to any action 
for specific performance of such covenants is that it contests the existence of a breach or 
threatened breach of such covenants. Notwithstanding any other provision of this Agreement to 
the contrary. no Party shall be entitled to any equitable remedy, including an injunction or order 
for specifIC perfonnance, to enforce any provision of this Agreement prior to the Closing. 

12.15 No Special Damages. 

Notwithstanding anything to the contrary set forth in this Agreement, no Party 
shall be liable to or otherwise responsible to any other party or any other Person for any 
speculative damages for any matter arising out of or relating to this Agreement or any other 
Transaction Document and the transactions contemplated hereby or thereby, regardless of how 
caused and regardless of the theory of recovery. 

• • • • • 
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IN WITNESS WHEREOF, the parties have caused this As$Ct Purcfu!.se Agreement to 
be executed and deliverc<l by their duly authorized representatives) aU as of the Eff~tive Date. 

BIRCH COMMUNICATIONS, INC. 

BY:~ Name:~ ~~ 
Title:<:::' £0 


