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Federal Communications Commission

VIA HAND DELIVERY AND ECFS Office of the Secretary

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street S.W.

Washington, DC 20534

Ms. Sandra K. Danner

Broadband Division

Wireless Telecommunications Bureau
Federal Communications Commission
445 12th Street S.W., Room 3A-266
Washington, DC 20554

Re: Petition to Deny of T-Mobile, USA, Inc.
WT Docket No. 12-4

Dear Ms. Dortch and Ms. Danner:

Pursuant to the Protective Order issued in the above-referenced proceedings on January
17, 2012,! please find attached an unredacted version of the Petition to Deny (“Petition”)
the Application of Cellco Partnership d/b/a Verizon Wireless and SpectrumCo LLC for
Consent to Assign Licenses and Application of Cellco Partnership d/b/a Verizon Wireless
and Cox TMI Wireless, LLC for Consent to Assign License (collectively,
“Applications™), filed in the above-referenced docket, which contains certain confidential
and proprietary information related to T-Mobile, USA, Inc. (“T-Mobile”).

T-Mobile seeks confidential treatment of certain information set forth Exhibit B to the
Petition under the Protective Order. The information marked in Exhibit B is entitled to
confidential, non-public treatment under the Freedom of Information Act (FOIA) and
related provisions of the Commission’s rules. See 47 C.F.R. §§ 0.457 and 0.459; 5 U.S.C.

1 See Application of Cellco Partnership d/b/a Verizon Wireless and SpectrumCo

LLC for Consent to Assign Licenses and Application of Cellco Partnership d/b/a Verizon
Wireless and Cox TMI Wireless, LLC for Consent to Assign License, WT Docket No. 12-
4, DA 12-50 (rel. Jan. 17, 2012) (“Protective Order”).
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§ 552, et seq. The marked information contains T-Mobile’s network, business planning,
and other confidential information.

T-Mobile treats the network information in Exhibit B as confidential and does not
customarily release such information to the public. T-Mobile also limits the internal
circulation of this information to only those persons with a legitimate need for such
information. Moreover, information in the possession of a public entity is considered to
be “confidential” if disclosure is likely to substantially harm the competitive position of
the person from whom the information was obtained.

T-Mobile is subject to actual and potential competition with respect to communications
products and services. The information in Exhibit B provides certain information
concerning the company’s network design and business operations. As a result, the
information in Exhibit B is sensitive and commercially valuable, and its disclosure would
substantially harm T-Mobile’s competitive position.

In support of its request for confidential treatment of Exhibit B, T-Mobile submits the
following more specific information pursuant to FCC Rule 0.459:

(1) Identification of Confidential Materials: T-Mobile seeks confidential treatment for
certain network information set forth in Exhibit B. Pursuant to the Protective Order, T-
Mobile has marked each page of the non-redacted version of this filing with the legend:
“CONFIDENTIAL INFORMATION - SUBJECT TO PROTECTIVE ORDER IN
WT DOCKET NO. 12-4 BEFORE THE FEDERAL COMMUNICATIONS
COMMISSION.” Each page of the redacted version of this filing is marked with the
legend “REDACTED - FOR PUBLIC INSPECTION.”

(2) Circumstances Giving Rise to Submission of Information: See the above-referenced
Commission docket. To provide relevant market information to the Commission in order
to facilitate its review of the Applications, T-Mobile hereby voluntarily provides the
confidential information provided in Exhibit B.

(3) Degree to Which Information is Commercial or Financial: The information in Exhibit
B includes information on T-Mobile’s network plans. This information is highly
sensitive financial, trade and commercial information as it contains data and information
concerning T-Mobile’s business operations. T-Mobile treats this data as confidential and
would not submit the data to the Commission without assurances that the information

z See National Parks and Conservation Ass 'n v. Morton, 498 F.2d 765, 770 (D.C.
Cir. 1974); Critical Mass Energy Project v. Nuclear Regulatory Commission, 975 F.2d
871, 873 (D.C. Cir. 1992).
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will be kept confidential. It would be highly inappropriate for the data to be disclosed to
the public or third parties absent the protection of a non-disclosure agreement.

(4) Degree to Which the Information Concerns a Service Subject to Competition; Exhibit
B contains information on T-Mobile’s network plans. Such information is directly
related to T-Mobile’s service offerings which are subject to substantial competition from
numerous other communications service providers, particularly wireless providers.

(5) How Disclosure Could Result in Substantial Harm: Disclosure of T-Mobile’s
network design information and related highly confidential information would enable T-
Mobile’s competitors to determine sensitive information concerning the Company’s
business plans. Public disclosure could give competitors a significant competitive
advantage.

(6) Measures Taken to Prevent Disclosure: T-Mobile holds the information provided in
this submission in strict confidentiality. T-Mobile has limited the number of persons with
access to this information in order to lessen the chance of inadvertent or unauthorized
disclosure.

(7) Public Access to Information, Third Party Disclosure: T-Mobile has not made this
information publicly available through previous disclosures.

(8) Justification of the Period During Which the Material Should Not be Publicly
Available: T-Mobile requests that the Commission hold this information out of public
view for five years or until such earlier time as the information may otherwise be made
public by T-Mobile. Release of this information before that time would cause substantial
harm to T-Mobile as it would detail the Company’s confidential business planning
information.

Based on the foregoing, T-Mobile requests confidential treatment of designated portions
of Exhibit B pursuant to FCC Rules 0.457 and 0.459 and the Protective Order.

A/74770175.1
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to assign 30 more AWS-1 licenses to Verizon Wireless from Cox (the “Transactions”). These
licenses are not being used by Spmctruch-1 or Cox (together, the “Assignors™) to provide any
services, but have been lying fallow since they were granted in 2006.%

In its Public Notice on this transaction, the Commission noted:

Preliminary review of the Verizon Wireless-SpectrumCo Applica-
tion indicates that the proposed assignment of licenses to Verizon
Wireless would result in Verizon Wireless acquiring either 20 or
30 megahertz of spectrum in 572 CMAs covering 259.7 million
people (or approximately 84% of the U.S. population). Preliminary
review of the Verizon Wireless-Cox Application indicates that the
proposed assignment of licenses to Verizon Wireless would result
in Verizon Wireless acquiring 20 megahertz of spectrum in 90
CMAs covering 30 million people (or approximately 10% of the
U.S. population).

In addition to the spectrum transfers, Verizon Wireless has entered into marketing ar-
rangements with SpectrumCo principals Comcast, Time Warner Cable, and Bright House, and

separately with Cox, that reportedly include agreements under which these companies and

Cox TMI Wireless, LLC for Consent to Assign Licenses, File No. 0004996680, Public Interest
Statement at 2 (“Cox Public Interest Statement’). At the time SpectrumCo was granted, the
AWS-1 licenses that are the subject of the Verizon Wireless-SpectrumCo Application, an
affiliate of Cox Communications, Inc. (“Cox Communications™) held a 10.441% equity interest
in SpectrumCo. See Application of SpectrumCo LLC, ULS File No. 0002774487, filed October
4, 2006, and Cox Public Interest Statement at 3. In 2009, the Cox Communications affiliate
exited the SpectrumCo venture, receiving as part of its redemption value the AWS-1 licenses that
are the subject of the Verizon Wireless-Cox Application. Id.

2 The CFO of Comcast, the largest investor in SpectrumCo, has been quoted in the trade
press as telling a Citigroup conference: “We never really intended to build that spectrum, so
therefore [selling it to Verizon Wireless] is a really good use of that spectrum.” Communications
Daily, Jan. 19, 2001, at 1.

4 SpectrumCo Public Interest Statement at 1-3; Cox Public Interest Statement at 1-3. Be-

cause the legal and policy arguments asserted by Applicants with respect to both Transactions
are substantially similar, hereafter we will cite to only the SpectrumCo Public Interest Statement.

2 Cellco Partnership d/b/a Verizon Wireless, SpectrumCo, LLC And Cox TMI Wireless,
LLC Seek FCC Consent To The Assignment Of AWS-1 Licenses, Public Notice, WT Docket No.
12-4, DA 12-67 (rel. Jan. 19, 2012) (“Public Notice™).

.
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II. LEGAL STANDARD AND PUBLIC INTEREST FRAMEWORK

In deciding whether to grant the Applications, the Commission must determine, pursuant
to Section 310(d) of the Communications Act, “whether the Applicants have demonstrated that
the proposed transfers of control of licenses and authorizations will serve the public interest,
convenience, and necessity.”™ The Applicants “bear the burden of proving, by a preponderance
of the evidence, that the proposed transaction, on balance, will serve the public interest.”¢ In
making this determination, the Commission must “consider whether [the merger] could result in
public interest harms by substantially frustrating or impairing the objectives or implementation
of the Communications Act or related statutes [and] then employ a balancing test weighing any
potential public interest harms of the proposed transaction against any potential public interest
benefits.”
As explained in the Commission’s recent decisions reviewing mergers in the mobile

wireless industry, the Commission’s public interest evaluation also “necessarily encompasses the

‘broad aims of the Communications Act.””® These broad aims, among other things, include:

3 Application of AT&T Inc. and Qualcomm Inc. for Consent to Assign Licenses and Au-
thorizations, Memorandum Opinion and Order, WT Docket No. 11-18, FCC 11-118, at para. 23
(2011) (citing 47 U.S.C. § 310(d) (“AT&T-Qualcomm Order™); Applications of Cellco Partner-
ship d/b/a Verizon Wireless and Atlantis Holdings LLC For Consent to Transfer Control of
Licenses, Authorizations, and Spectrum Manager and De Facto Transfer Leasing Arrangements
and Petition for Declaratory Ruling that the Transaction is Consistent with Section 310(b)(4) of
the Communications Act, Memorandum Opinion and Order and Declaratory Ruling, 23 FCC Rcd
17444, at para. 26 (2008) (citations omitted) (“Verizon Wireless-ALLTEL Order”).

18 AT&T- -Qualcomm Order at para. 23 (citations omitted); Verizon Wireless-ALLTEL Order
at para. 26 (citations omitted).

' AT&T-Qualcomm Order at para. 23 (citations omitted); see also Verizon Wireless-
ALLTEL Order at para. 26 (citations omitted).

B AT&T-Qualcomm Order at para. 24 (citing AT&T Inc. and Cellco Partnership d/b/a Ver-
izon Wireless Seek FCC Consent To Assign or Transfer Control of Licenses and Authorizations
and Modify a Spectrum Leasing Arrangement, Memorandum Opinion and Order, 25 FCC Rcd
8704, at para. 23 (2010) (“AT&T-Verizon Wireless Order™)) (additional citations omitted).

sl
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a deeply rooted preference for preserving and enhancing competi-
tion in relevant markets, accelerating private sector deployment of
advanced services, promoting a diversity of license holdings, and
generally managing the spectrum in the public interest. Our public
interest analysis also often entails assessing whether the proposed
transaction will affect the quality of communications services or
will result in the provision of new or additional services to con-
sumers. In conducting this analysis, we may consider technological
and market changes, and the nature, complexity, and speed of
change of, as well as trends within, the communications industry.!®

Under Commission precedent, a “competitive analysis” remains an important component
of the public interest review.2 This competitive analysis is broader than the DOJ’s review under
antitrust laws in that, unlike the DOJ, the Commission “consider[s] whether a transaction will
enhance, rather than merely preserve, existing competition, and takes a more extensive view of
potential and future competition and its impact on the relevant market.”2!

The awareness that a transaction may have both “harmful and beneficial consequences,”
and that these must be weighed against each other, is central to the Commission’s review.
“[Clombining assets may allow a firm to reduce transaction costs and offer new products, but it
may also create market power, create or enhance barriers to entry by potential competitors, and
create opportunities to disadvantage rivals in anticompetitive ways.”2 It is not unusual that
license transfer applicants claim that their proposed transaction will enable them to achieve new
efficiencies and roll out new products, as Applicants have done here. Indeed, it is virtually
impossible to think of a significant license transfer in this industry in which the applicants did

not make such claims. But it is vital that the Commission strictly scrutinize and test the validity

L AT&T-Qualcomm Order at paras. 24, 27 (citations omitted).
2 Jd. at para. 25 (citations omitted).

2L AT&T: -Qualcomm Order at para. 25 (citations omitted), see also id. at para. 37; AT&T-
Verizon Wireless at para. 28.

2= AT&T-Qualcomm Order at para. 26 (citations omitted).
2 Verizon Wireless-ALLTEL Order at para. 29.

i
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HHI and spectrum screens are not substantive standards, but merely diagnostic tools used to help
the Commission identify potential harms.*® The spectrum screen as currently applied is no longer
serving its intended role of identifying markets in which “no competitive harm” could result
from the Transactions, and is in need of significant retooling.?? T-Mobile presents its proposals
for revising the screen in Section IV, below.

Independent of the spectrum screen, however, it is essential that the Commission address
fully the evidence of potential competitive harms associated with the Transactions. The Commis-
sion’s public interest analysis of license assignments and transfers “is informed by but not
limited to traditional antitrust principles."m Evidence that the Transactions pose significant
potential for competitive harm under antitrust principles, then, merits serious consideration and
full investigation by the Commission, even if it does not in itself determine the outcome of that

investigation.

A. The Transactions Will Harm the Public Interest by Permitting Undue
Concentration of Spectrum by Verizon Wireless

The Transactions represent a major spectrum-grab by Verizon Wireless, the carrier that
already enjoys the most valuable spectrum resources. In its Public Notice, the Commission stated
that the proposed SpectrumCo Transaction “would result in Verizon Wireless acquiring either 20

or 30 megahertz of spectrum in 572 CMAs covering 259.7 million people (or approximately 84%

8 As Chairman Genachowski recently observed, the screen “has no actionable effect; it is
merely a tool used to narrow the Commission's focus on markets where there may be a higher
level of concern.” Letter from FCC Chairman Julius Genachowski to Chairman Fred Upton,
Committee on Energy and Commerce, at 2 (Dec. 20, 2011).

2 Chevalier Decl. at para. 24-27, showing that measurement of spectrum holdings alone is
not sufficient to detect all potential anti-competitive impacts of transactions.

X Applications of Comcast Corporation, General Electric Company and NBC Universal,
Inc. for Consent to Assign Licenses and Transfer Control of Licensees, Memorandum Opinion
and Order, 26 FCC Rcd 4238, at para. 24 (2011); see also Application of GTE Corp., Transferor,
and Bell Atlantic Corp., Transferee, Memorandum Opinion and Order, 15 FCC Rcd 14032, at
para. 23 (2000).
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of the U.S. population)”; and the Cox Transaction “would result in Verizon Wireless acquiring
20 megahertz of spectrum in 90 CMAs covering 30 million people (or approximately 10% of the
U.S. jr:ropmhcu‘ion).”:il

In these Transactions, Verizon Wireless seeks to extend its control of an essential and
scarce resource — indeed, the most essential resource — necessary to compete in this market, and
at the same time to undercut the potential that new rivals could enter this market, or that firms
already in the market could use this spectrum to continue to compete vigorously as demand for
bandwidth grows. Further, it is doing so at a critical time as LTE technology is just beginning to
have an impact on the market. Broadband services are the future of the mobile industry, and
Verizon Wireless seeks to occupy key spectrum before any of its rivals have a chance to use that
resource to roll out their own LTE networks.

The FCC has already found that there are significant demands for additional spectrum to

ensure continued growth and healthy competition in the mobile broadband market. For example,

the Commission’s Fifteenth Annual Report on Wireless Competition stressed that:

As noted in the National Broadband Plan, making sufficient spec-
trum available to meet growing spectrum needs is integral to ena-
bling network expansion and technology upgrades by providers.?2

[Clurrent spectrum forecasts suggest that mobile broadband
growth will likely outpace technology and network improvements
by an estimated factor of three, leading to a spectrum deficit that is
likely to approach 300 megahertz within the next five years.2

See note 5, above (emphasis added).
== Fifteenth Annual Report at para. 267.
Id. at Executive Summary, Spectrum.
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effectively than other 'types.E And Verizon Wireless already holds significantly more of this
“beachfront” spectrum than any other carrier.

Indeed, to illustrate the disparity, Verizon Wireless has substantial holdings in the higher-
quality bands below 1 GHz (cellular and 700 MHz), while T-Mobile’s are entirely in the bands
above 1 GHz. If the Transactions are permitted to go forward as proposed, the relative spectrum
holdings of Verizon Wireless and T-Mobile in the Top 25 CMAs would be as set forth in Table
1:

Table 1: Post-Merger Spectrum Holdings

Cellular Market Area (“CMA”) Verizon Wireless T-Mobile Spectrum?’
Spectrum
Low | High Total | Low | High Total
Band | Band Band | Band
1 Los Angeles-Long Beach/Anaheim-CA 71 40 111 0 60 60
2 New York, NY-NJ/Nassau-Suffolk, 59 80 139 0 50 50
NY/Newark

3 Chicago, IL 59 50 109 0 60 60

4 Dallas-Fort Worth, TX 34 50 84 0 70 70
5 Houston, TX 59 50 109 0 80 80

6 Philadelphia, PA 59 60 119 0 50 50

7 Atlanta, GA 59 50 109 0 80 80

8 Washington, DC-MD-VA 59 70 129 0 50 50

9 Detroit/Ann Arbor, M| 59 60 119 0 60 60

10 Boston-Lowell-Brockton-Lawrence-MA- 47 70 117 0 60 60

NH

11 San Francisco-Oakland, CA 59 30 89 0 80 80
12 Miami-Fort Lauderdale-Hollywood, FL 46 70 116 0 60 60
13 Phoenix, AZ 72 30 102 0 80 80
14 Minneapolis-St. Paul, MN-WI 59 80 139 0 60 60
15 San Diego, CA 47 40 87 0 75 75
16 Denver-Boulder, CO 59 40 99 0 70 70

3 See Section V, below.

31 These figures include spectrum that T-Mobile is due to receive from AT&T (subject to
Commission approval).

-12-
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17 Baltimore, MD 59 70 129 0 60 60
18 Seattle-Everett, WA 47 70 117 0 70 70
19 St. Louis, MO-IL 47 30 77 0 40 40
20 Tampa-St. Petersburg, FL 59 70 129 0 65 65
21 San Juan-Caguas, PR -- - - 0 55 55
22 Portland, OR-WA 47 40 87 0 70 70
23 Sacramento, CA 59 30 89 0 75 75
24 Pittsburgh, PA 47 60 107 0 60 60
25 Las Vegas, NV 47 40 87 0 60 60

In a number of these markets, Verizon Wireless’ spectrum holdings would be more than twice,
and in some nearly three times, T-Mobile’s. And these differences actually understate the real
competitive disparities since in most of these markets more than half of Verizon Wireless’
holdings are in the more valuable lower bands.

Accordingly, if the Commission approves the Transactions and allows Verizon Wireless
to keep this spectrum from its competitors, the effect will be to give Verizon Wireless an advan-
tage in spectrum that will make it significantly more difficult for other carriers to compete going
forward. Assignors’ spectrum is likely to be the only significant unused spectrum to become
available for many months, if not years. Smaller carriers’ efforts to carry out complex and
expensive measures to wring the maximum efficiency out of their spectrum to provide broad-
band wireless services and deploy new technologies can only take them so far. At some point the
extra costs, longer timeframes, customer impacts, and other inefficiencies inherent in such
“heroic efforts” have impacts on their ability to compete aggressively in the market.

On the other hand, unlike T-Mobile and other carriers in a similar situation, Verizon
Wireless has no pressing need for this spectrum. Verizon Wireless has said repeatedly before this
transaction that it has sufficient spectrum for the near and medium term. Indeed, as recently as

this past November, one month before entering into this transaction, Verizon Wireless was

- T
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confidently reiterating this point.®® That is because Verizon Wireless today, even before these
Transactions, is sitting on valuable spectrum which it has not deployed for any use as yet. These

Transactions would permit Verizon Wireless to warehouse even more scarce spectrum for future

growth, instead of putting it to immediate use for the benefit of consumers.2

Crucially, these Transactions would eliminate the only sizable allocated but unused block
of spectrum that would be suitable for 4G deployment. Verizon Wireless’ own Executive Direc-

tor of Network Strategy acknowledged as much in his declaration in this proceeding:

[T]he Government has not made additional spectrum blocks avail-
able for mobile wireless services though spectrum auctions since
the 700 MHz auction - an auction that concluded nearly four years
ago. Although demand for wireless networks has been growing ex-
ponentially, the Government has not brought any “new” spectrum
to market. Moreover, there is no imminent spectrum auction that [a
carrier] can look to in order to meet its growing spectrum needs.
But even were the Government to identify suitable spectrum in
2012, it would (based on past history) take several years to bring it
to auction. Even more problematic, with many potential blocks of
spectrum, significant issues would need to be resolved to clear in-

2 See, e.g., How soon will wireless operators run out of capacity? FierceWireless, Nov. 3,
2011, available at www fiercewireless.com/story/how-soon-will-wireless-operators-run-out-
capacity/2011-11-03 (reporting on a presentation by Verizon Wireless Chief Technology Officer
David Small at the Open Mobile Summit in November 2011). See also, e.g., Verizon CEO talks
up spectrum, downplays Sprint iPhone, CNET News, Sept. 21, 2011, available at
http://news.cnet.com/8301-30686 3-20109452-266/verizon-ceo-talks-up-spectrum-downplays-
sprint-iphone/.

2 1t would be particularly ironic to allow Verizon Wireless to warehouse this additional
spectrum, because it would affirmatively reward such behavior by other market participants.
There is some indication that at least one of the Assignors was merely acquiring the spectrum to
sell it. Comcast’s CFO has been quoted in the trade press as telling a Citigroup conference: “We
never really intended to build that spectrum, so therefore [selling it to Verizon Wireless] is a
really good use of that spectrum.” Communications Daily, Jan. 19, 2001, at 1.
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There is ample precedent supporting a conclusion that an acquisition of an input can
cause competitive harm in violation of the Clayton Act. The FTC and DOJ have found competi-
tive harm with transactions that block access to necessary inputs, in some cases requiring divesti-
tures to remedy this effect.*

In 1998, the DOJ challenged an acquisition of unused satellite television spectrum by a
consortium of cable companies on the ground that the cable companies would use the spectrum
in a less competitive manner than would other purchasers.*> After filing suit, the cable consor-
tium abandoned the acquisition. The spectrum was subsequently acquired by another satellite
television provider, which was able to use it to expand its market position vis-a-vis the dominant
cable providers.*® Verizon Wireless’ proposed acquisition of this spectrum threatens competition
in exactly the same manner.

Particularly instructive to these Transactions, the DOJ recently issued comments support-
ing the Federal Aviation Administration’s required slot divestiture in the LaGuardia/Washington-
Reagan slot exchange (takeoff-and-landing rights) between Delta and US Airways.*’ The DOJ

% Since the early 1990s, the DOJ has been challenging the competitive harm in denying

access to necessary inputs, requiring merging parties to take some action to allow access to the
input. See ABA Section of Antitrust Law, Antitrust Law Developments, p. 383 (6™ ed. 2007)
(listing various consent decrees requiring access to necessary inputs).

8 United States v. Primestar Inc. et al., Complaint, No. 1-98CV01193 (D.D.C. May 12,
1998).

% Courts have recognized similar theories in the context of private antitrust litigation. In
Virginia Vermiculite Ltd. v WR Grace & Co., 156 F.3d 535 (4th Cir. 1998), defendant WR Grace
donated scarce vermiculite reserves to a non-profit dedicated to preventing vermiculite mining.
Plaintiff competitor sued under a theory that the donation constituted an unlawful competitive
act. The district court dismissed but on appeal, the Fourth Circuit reversed finding that keeping
such “reserves” from a competitor could be regarded as a violation of the antitrust laws.

41 Comments of the DOJ, Notice of Petition for Waiver of the Terms of the Order Limiting
Scheduled Operations at LaGuardia Airport and Solicitation of Comments on Grant of Petition
with Conditions, No. FAA-2010-0109, Mar. 24, 2010, available at
http://www justice.gov/atr/public/comments/257463.pdf.
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