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either through empowering existing maverick facilities providers, or improving the
ability of other MVNO's to enter the market (likely from somewhere other than just
Sprint) on favorable terms, to compete with AT&T and the newly created Verizon-cable
cartel. But this task would be exceedingly difficult given the lack of an entrant that could
offer a non-Bell quad play offering.

As the Commission ponders its statutory duty to promote the public interest in the
wireless market by encouraging and promoting competition,* it should consider the
ramifications of the main justification Applicants offer for why these transactions are in
the public interest. If Applicants are to be believed, Verizon’s very market survival is
dependent upon approval of these spectrum transfers because of predicted growth in
demand for mobile broadband. Applicants spend many pages on this claim, one that is on
the surface quite stunning given that Verizon currently holds the largest portfolio of
valuable spectrum, has substantial unused beachfront spectrum that it apparently has no
plans for, and is the most profitable carrier in the entire wireless industry. If Verizon’s
spectrum poverty claims are treated as legitimate (and they shouldn’t be, as we discuss
below), then it raises much deeper issues that the Commission must address: if Verizon
can’t flourish with its already dominant spectrum holdings, what hope can any of their
smaller competitors possibly have? Is it therefore time for the Commission to regulate
spectrum as a natural monopoly resource? We’re sure that Verizon’s answer to that
question is a resounding no; it would prefer the Commission to let it have its duopoly
cake and overcharge for it too. But the Commission’s statutory responsibility lies with

protecting the public interest, and carriers with substantial market power cannot simply

%47 U.S.C. §§ 332(a)(3); 332(a)(1)(C).
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be allowed to increase that power unchecked.

C. The Transactions Will Not Put Fallow Spectrum to its Most
Immediate and Optimal Use

Applicants freely admit that “Verizon Wireless has sufficient spectrum to meet its
immediate needs, and generally to meet increased demands in many areas until 2015...”%
However, Verizon claims it needs these 20MHz of nationwide sub-2 GHz spectrum for
future deployment. But Applicants fail to offer a detailed explanation of when and where
Verizon expects to use this spectrum. Applicants need to make such showing of when
and where this spectrum would be put to use, because it is reasonable to expect that other
providers who do not possess the spectrum depth that Verizon currently enjoys would
better serve the public interest by utilizing these resources well before Verizon plans to.
Putting this spectrum in the hands of other carriers would promote more balanced use of
all broadband spectrum across multiple carriers’ networks, which in turn would lessen
any capacity constraints on any individual network (including Verizon’s) for the
foreseeable future. That two carriers hold most of the spectrum (and in turn most of the
customers) while pleading spectrum poverty is a strong signal that the Commission is not
living up to its duty to “improve the efficiency of spectrum use”**

In addition to Applicants failing to offer detailed usage plans for these licenses,
they also fail to offer any benefit-cost analysis as to why hoarding this valuable
nationwide spectrum for multiple years is more beneficial to the public interest than

Verizon simply investing in other methods for increasing capacity locally where it is

needed. If Verizon can adequately manage capacity on its network in the future through

37 See e.g. Cox Application, p. 12; SpectrumCo. Application, p. 13.
847U.S.C. § 332(a)(2).
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So despite Verizon’s assertion quoted above, it is certainly possible that its
current 2015 projection may be overstated while its earlier projection for 2015 is more in
line with reality.** Also, if Verizon’s 4Q11 data traffic was double what it was predicted
to be 2 years prior, then that just illustrates that efficient investment can handle the very
increases Verizon now claims to need to horde spectrum for,

Figure 5:
Cisco Mobile Data Growth Estimates for North America (2008-2012)
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In its applications Verizon emphasizes how it has an ever-increasing amount of

smartphone and data-using devices on its network, but never mentioned is the massive

% Indeed, while AT&T spent most of the past two years predicting exponential traffic
growth, its CTO recently revealed that growth on its mobile (non-Wi-Fi) network only
increased by 40 percent last year, an revelation AT&T quickly and clumsily tried to
revise. See Tim Farrar, “Spinning Round in Circles,” TMF Associates MSS Blog,
February 14, 2012. “AT&T’s blog post is apparently obfuscating the issue by changing
its definition from ‘mobile data’ (in March 2011) to ‘wireless data’ (in the current blog
post). In other words, AT&T’s WiFi offloading (at Starbucks, Times Square, the
Superbowl, etc.), which is helping to drastically reduce the growth of (on-network)
“mobile data” traffic, is presumably now included in their statistics.”
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The simple fact is Verizon is doing what giants with market power do best —
spending money to secure its market dominance because that is easier than competing
fairly. Indeed, if the competitive pressures on Verizon were greater, it would first look to
run its network in the most efficient manner possible by re-farming its legacy 2G and 3G
spectrum. But Verizon Wireless CEO Dan Mead just told the media that re-farming “is
not something that is in front of us in the immediate future because those networks are
growing for us. Maybe down the road, but it's not something that's of great concern right
now.”* Thus, like AT&T before it in its failed T-Mobile deal, Verizon seems happy to
take the easy way out, even though it entails spectrum hoarding and continued inefficient
use of supposedly scarce spectrum resources.

Indeed, the preference for inefficiency is seen all over Verizon’s application.
Verizon’s Mr. Stone notes how the carrier cannot acquire spectrum on a “site-by-site
basis,” so it has to acquire it on a market basis.*® Well this is of course true, but there is
certainly a difference between a county or CMA market geography (which is the typical
geography for secondary market transactions) and the nationwide market (which is what
Verizon seeks to acquire in this proceeding by acquiring all of SpectrumCo. and Cox’s
AWS spectrum). But the latter is precisely the kind of anti-competitive and inefficient use
of spectrum that the FCC should discourage. If certain sites within a geographic market
are capacity-constrained, then the best solution from a spectrum efficiency standpoint is
to conduct cell splits or deploy DAS (or in the long-term, re-farming cellular and PCS

spectrum). Barring that, spectrum swaps of local spectrum acquisitions are suitable for

47 See “Dan Mead, CEO of Verizon Wireless, tells how world’s biggest LTE operator
strives to maintain quality,” Global Telecoms Business, February 16, 2012.

® See e.g. Cox Application, Declaration of William Stone, p. 12.
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meeting the capacity needs in as targeted a fashion as possible. But a carrier acquiring an
entire nationwide block of spectrum to meet hypothetical future capacity constraints that
will certainly be confined to specific locations is highly inefficient. Giving spectrum to an
already spectrum-bloated carrier as opposed to its more constrained maverick competitors
is a bad use of this public resource, and harms the public interest.

Thus in contrast to Applicants claims about this transaction fitting the
Commission’s Secondary Markets policy,” it actually represents hoarding at a national
level. The Commission’s secondary market policy is designed to encourage the local-
market specific transactions that are now a matter of routine, transactions that represent
secondary market activity where spectrum is immediately put to its best use. The
secondary market policy certainly was not meant to encourage spectrum hoarding at a
national level by the most spectrum-rich carrier.

Spectrum hoarding is no small concern. As Figure 1 above shows, the holdings of
minor carriers in the more mature cellular and PCS bands are quite low compared to the
holdings of the non-dominant carriers in the 700MHz and AWS bands. This is not
because there are numerous smaller established providers or new entrants gearing up to
build new networks; it’s because the Commission has turned a blind eye to spectrum
speculation, even facilitated such behavior through its incredibly weak buildout
requirements. Entities like Aloha Partners, Caviler, Nextwave and others will never serve
a single customer, because that’s not the business they are in.

And spectrum hoarding isn’t only a problem with the speculators, large

established carriers and telecom companies are guilty as well. Though SpectrumCo.

¥ See e.g. Cox Application, Declaration of William Stone, p. 17.
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such as satellite and wireless, and even broadband over power line in certain locations,
indicating that broadband Internet access services in the future will not be limited to cable
modem and DSL service.” No one can accuse the FCC of being pessimistic about the
future. But were they right? Have platforms such as satellite, wireless and broadband
over powerline (BPL) emerged as legitimate competitive platforms to the cable-telco
duopoly? In 2005, when the Commission made this statement, the combined fixed-
residential broadband market share of phone and cable incumbents was 97 percent. And
here today, seven years later, that number stands unchanged.

The FCC defended its 2005 dismantling of 30 years of successful competition
policy by stating that the broadband market was already characterized by multiple
“vigorously competing” platforms,*’ and that consumers in the future would “not be

8! Looking back, it is hard to fathom how the

limited to cable modem and DSL service.
Commission could have been so blind to reality and so indifferent to the plight of
consumers. Predicting a future of competition and then regulating like it’s already in
place is not good public policy. If the Commission was going to knowingly kill off the
wholesale ISP market, and hope that emerging inter-modal platform competition would
offset this, then it should have done something to turn that hope into reality. Optimism

alone is not going to protect consumers and promote innovation.

ii. The Third-Pipe: Still the Sasquatch of The Broadband Market

The events recounted above are of course all viewed as ancient history. But

unfortunately despite all the obvious market signals that the third-pipe savior is nothing

%0 See “Statement of Chairman Kevin J. Martin” accompanying the 2005 Wireline
Broadband Order.

81 See Wireline Broadband Order, at para. 50.
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