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or concerns.
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interoperability for mobile devices. If the Commission ultimately determines that approval of
the deal is warranted, RTG respectfully requests that the Commission condition the grant to
require that Verizon Wireless divest spectrum below 2.3 GHz so that it does not hold more than
110 megahertz in any county involved in this transaction.

Verizon Communications, Inc. (“Verizon”), through Verizon Wireless, is in violation of
Section 572(c) of the Communications Act of 1934, as amended, which prohibits any cable
franchise and local exchange carrier operating in the same market from entering into any type of
joint venture or partnership to provide video programming directly to subscribers or to provide

telecommunications services within that market [START HIGHLY CONFIDENTIAL

o EEDEDNE BRI S IR RS
I, (=ND HIGHLY CONFIDENTIAL

INFORMATION]
RTG urges the Commission to investigate various commercial agreements entered into
among the parties which will shed further light on the public interest harms that would result

from approval of the proposed transactions. [START HIGHLY CONFIDENTIAL

SRS RS RS .
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TR AT A 5 e R AR T,
I (:ND HIGHLY CONFIDENTIAL

INFORMATION] RTG concludes that these transactions are not in the public interest. Because
the applicants have failed to demonstrate that their proposed transactions are necessary to
achieve their claimed public interest benefits and substantial and material issues of fact exist with
respect to whether the proposed transactions are likely to cause anticompetitive harm and yield
any public interest benefits, the FCC cannot find the transactions to be in the public interest

either and must conduct an evidentiary hearing under Section 309(¢) of the Communications Act.

iii
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Services (“AWS”) licenses.’ In the second proposed transaction, Cox TMI Wireless, LLC
(“Cox™) has agreed to sell to Verizon Wireless 30 AWS licenses.* The applications of Verizon
Wireless, SpectrumCo and Cox (together, the “Applicants™) have been consolidated by the
Commission in WT Docket No. 12-4 and placed on the same pleading cycle as a proposed
transaction between Leap Wireless International, Inc. (“Leap™) and Verizon Wireless.’

It should be noted upfront that Comcast, Time Warner, Bright House Networks and Cox
Cable (together, the *Cable Companies™) are major players in the consumer markets for video,
broadband and voice services. Indeed, Comcast, Time Warner and Cox Cable are the three
largest cable companies in the United States. Comcast has 22,360,000 video subscribers,
17,811,000 broadband subscribers and 9,196,000 voice subscribers.® Time Warner has
12,061,000 video subscribers, 10,344,000 broadband subscribers and 4,704,000 voice
subscribers.” Cox Cable and Bright House Networks, which are both privately-held companies

and therefore do not generally report subscriber metrics, are estimated to have well over six

3 On December 2,2011, Verizon Wireless and SpectrumCo, a joint venture among subsidiaries of Comcast Corp.
(‘Comcast”), Time Warner Cable Inc. (*Time Warner™), and Bright House Networks, LLC (*Bright House
Networks™), announced that the cable companies would sell to Verizon Wireless 122 AWS-1 licenses covering 120
major markets for $3.6 billion. Comcast and Time Warner, respectively, are the largest and second largest cable
companies in the country.

. On December 16, 2011, Verizon Wireless and Cox announced that Cox would sell to Verizon Wireless 30 AWS-1
licenses in 29 major markets for $315 million. Cox TMI Wireless, LLC is a subsidiary of Cox Communications,
Inc. (“Cox Cable”). Cox is the third largest cable company in the country.

v On December 1, 2011, Verizon Wireless and Leap announced that Verizon Wireless will acquire from Leap (and
two of its majority-owned ventures) various Personal Communications Service (“PCS™) and AWS licenses for a
combined $360 million. I[n return, Verizon Wireless is selling to Leap its Lower 700 MHz A Block license in the
Chicago-Gary-Kenosha metropolitan arca (“BEA064”) for $204 million. Concurrently herewith, RTG is filing a
petition to deny these applications.

5 Comcast Corporation Quarterly Report, Form 10-Q (filed November 2, 2011),
http://www.cmesk.com/secfiling.cfm?filinglD=1193125-11-292853 (last visited February 21, 2012).

7 Time Warner Cable, Inc. Fourth Quarter 2011 and Full Year Results (released January 26, 2012),
http://ir.timewarnercable.com/phoenix.zhtm!?c=207717&p=irol-newsArticle&1D=1652945&highlight= (last visited
February 21, 2012).
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million video subscribers®, four million broadband subscribersg, and three million voice
subscribers'’ combined. Verizon Communications, Inc. (“*Verizon™), the country’s largest
telecommunications company, has 4,173,000 video subscribers, 8,670,000 broadband
subscribers, and 24,137,000 voice subscribers.'' Verizon also happens to be the majority owner
of Verizon Wireless, which is the country’s largest mobile wireless operator with 108,667,000
subscribers.'> As will be explained in more detail below, the proposed transactions involve
much more than the sale of spectrum by a few FCC licensees - - they include a complex web of
additional business agreements that create a concerted oligopoly consisting of the most powerful
communications companies in the United States. As a threshold matter, the Commission needs
to ensure that sufficient information regarding these additional business arrangements is made
available to petitioning parties to allow them to analyze and comment on the impact of these
arrangements on the transactions at issue in this proceeding.

In both the SpectrumCo Public Interest Statement and the Cox Public Interest Statement,
Verizon Wireless informs the Commission that “[u]nlike a merger or other transaction involving

consolidation of operating businesses and customers, the only assets being transferred are AWS

Bive Top 25 Multichannel Video Programming Distributors as of September 20117, National Cable and

Telecommunications Association, http://www.ncta.com/Stats/TopMSOs.aspx (last visited February 21, 2012).

% %3 4 Million Added Broadband from Top Cable and Telephone companies in 2010™, Leichtman Research Group,

Inc. (released March 2, 2011), http://www.leichtmanresearch.com/press/03021 1 release.html (last visited February
21,2012).

0 “VoIP Subscribers 2010 ~ 3Q11", The Bridge by MediaCensus© MediaBiz, (released December, 2011),

http://www.mediabiz.com/thebridge/ (last visited February 21, 2012).

H Verizon Communications, Inc. Investor Quarterly: Fourth Quarter 2011 (released January 26, 2012),
http://www22 verizon.com/idc/groups/public/documents/adacct/2011 4q quarterly bulletin.pdf (last visited
February 21, 2012).
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Commercial Agreements beyond the vague paragraph discussed above. After the Commission
released its Public Notice on January 11, 2012, public interest groups such as Free Press and
Public Knowledge urged the Commission to compel the Applicants to submit additional
information regarding the Commercial Agr::ements.IE Eventually, on January 18, 2012, the
Applicants submitted the Commercial Agreements,'® but under the condition that the contents of
the Commercial Agreements be classified as either “Confidential” or “Highly Confidential”
under protective orders issued by the Commission.”’ Parties to this proceeding who signed the

necessary protective orders were eventually able to view the Commercial Agreements®', subject

18 See Ex Parte Letter from Joel Kelsey, Political Advisor of Free Press, er. al. to Julius Genachowski, Chairman,
Federal Communications Commission (filed January 11, 2012) (“Ex Parte of Free Press™); Ex Parte Letter from
John Bergmayer, Senior Staff Attorney, Public Knowledge, to Marlene H. Dortch, Secretary, Federal
Communications Commission (filed January 12, 2012) (“fx Parte of Public Knowledge*). See also Ex Parte Letter
from Caressa D. Bennet, General Counsel, Rural Telecommunications Group, Inc. ef. al., to Marlene H. Dortch,
Secretary, Federal Communications Commission (filed February 8, 2012) (“Ex Parte of RTG™).

19 See Ex Parte Letter from J.G. Harrington, Counsel, Dow Lohnes, PLLC, to Marlene H. Dortch, Secretary, Federal
Communications Commission (filed January 18, 2012) (“Ex Parte of Cox™); Ex Parte Letter from Michael H.
Hammer, Counsel, Wilkie Farr & Gallagher, et. al., to Marlene H. Dortch, Secretary, Federal Communications
Commission (filed January 18, 2012) (“£x Parte of SpectrumCo”).

% In the Matters of Cellco Partnership d/b/a Verizon Wireless, SpectrumCo, LLC and Cox TMI Wireless, LLC Seek
Consent 1o the Assignment of AWS-1 Licenses, Protective Order, WT Docket No. 12-4, DA 12-50 (released January
17, 201 1); In the Matters of Cellco Partnership d/'b/a Verizon Wireless, SpectrumCo, LLC and Cox TMI Wireless,
LLC Seek Consent to the Assignment of AWS-1 Licenses, Second Protective Order, WT Docket No. 12-4, DA 12-51
(released January 17, 2011).

*! The Commercial Agreements consist of fourteen separate agreements amongst and between the Applicants: (1)
VZW Agent Agreement between Cellco Partnership d/b/a Verizon Wireless and Cox Communications, Inc. dated
December 16, 2011; (2) Cox Agent Agreement between Cox Communications, Inc. and Cellco Partnership d/b/a
Verizon Wireless, dated December 16, 2011; (3) Reseller Agreement for Cox Communications, Inc. between Cellco
Partnership d/b/a Verizon Wireless and Cox Communications, Inc.; (4) Limited Liability Company Agreement of
Joint Operating Entity, LLC dated December 2, 2011; (5) VZW Agent Agreement between Cellco Partnership d/b/a
Verizon Wireless and Comcast Cable Communications, dated December 2, 2011; (6) Comcast Agent Agreement
between Comcast Cable Communications, LLC and Cellco Partnership d/b/a Verizon Wireless, dated December 2,
2011; (7) Reseller Agreement for Comcast Cable Communications, LLC between Cellco Partnership d/b/a Verizon
Wireless and Comcast Cable Communications, LLC; (8) VZW Agent Agreement between Cellco Partnership d/b/a
Verizon Wireless and Time Warner Cable Inc., dated December 2, 2011; (9) TWC Agent Agreement between Time
Warner Cable Inc. and Cellco Partnership d/b/a Verizon Wireless, dated December 2, 2011; (10) Reseller
Agreement for Time Warner Cable Inc. between Cellco Partnership d/b/a Verizon Wireless and Time Warner Cable
Inc.; (11) VZW Agent Agreement between Cellco Partnership d/b/a Verizon Wireless and Bright House Networks,
LLC, dated December 2, 2011; (12) BHN Agent Agreement between Bright House Networks, LLC and Cellco
Partnership d/b/a Verizon Wireless, dated December 2, 2011; (13) Reseller Agreement for Bright House Networks,
LLC between Cellco Partnership d/b/a Verizon Wireless and Bright House Networks, LLC; and (14) MSO
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by a preponderance of the evidence, that the proposed transaction, on balance, will serve the
public interest.”?® As discussed below, the Applicants have failed to meet their burden of
proving that the proposed transactions are in the public interest, and all record evidence clearly
demonstrates that the public interest will be harmed by the proposed transactions.

A. The Proposed Transactions Place Too Much Spectrum in the Hands of
Verizon Wireless.

Spectrum is the lifeblood of the mobile wireless industry, and RTG agrees with the
Applicants that “the Government has not made additional spectrum blocks available for mobile
wireless services through spectrum auctions since the 700 MHz auction — which was held nearly
four years ago.”29 However, the lack of new spectrum sources becoming available for the
industry as a whole is even more of a reason why the FCC should prevent the incumbent mobile
wireless operators from hoarding what little spectrum remains available in the secondary
marketplace. Spectrum scarcity has caused the prices of “accessible” secondary market
spectrum to increase to the point where market entry by prospective operators is all but
impossible. It has been oft discussed how nationwide operators benefit the most from spectrum
hyper-consolidation because it allows them to limit, or even abstain from, roaming and rely less
on small or rural operators, who alternatively do need national roaming from the nationwide
operators. Public interest harms arise because consumers, who have come to expect nationwide
coverage, the highest generation level of services, and the most up-to-date mobile devices often
choose to subscribe to the service offerings of the nation’s largest carriers, especially Verizon
and AT&T Wireless. They choose these national operators, in part, because small, rural and

regional operators are stymied from obtaining mobile devices offered exclusively through the

®

» SpectrumCo Public Interest Statement at p. 18; Cox Public Interest Statement at p.17.
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It should also be noted that Verizon Wireless claims that because SpectrumCo is not
operating on its AWS spectrum it would be in the public interest to put this spectrum to good use
by allowing Verizon Wireless to acquire it. However, it is also widely known in the industry that
Verizon Wireless, unlike other mobile operators, has not deployed 3G or 4G services on any of
the same AWS spectrum that Verizon Wireless acquired via FCC auction over six years ago!3 2
Viewing this deal purely from the perspective of spectrum concentration and spectrum
utilization, it is fair to say that the public interest will be harmed because Verizon Wireless
cannot and will not put the acquired spectrum to immediate use. For this reason alone the
applications must be denied outright. In addition, as discussed below, these transactions will
prevent four potential facilities-based market operators from competing head-to-head with
Verizon Wireless.

B. The Proposed Transactions Remove the Cable Companies as Potential
Market Competitors to Verizon Wireless for Facilities-Based Services.

Both SpecrtrumCo and Cox have stated for the record that they have no intention of ever
becoming facilities-based mobile wireless operators and instead will rely on Verizon Wireless to
offer wireless services for their existing customers.>* By removing themselves completely as
potential facilities-based mobile wireless competitors, the Cable Companies place even greater

negotiating power in the hands of Verizon Wireless with respect to all remaining facilities-based

3 Seifert, Dan, “Verizon, Leap Wireless Apply for Spectrum Swap”, Mobile Burn, November 30, 2011,
http://www.maobileburn.com/1773 1/news/verizon-leap-wireless-apply-for-spectrum-swap

(last viewed February 21, 2012); Churchill, Sam, “Verizon and Cricket Swap Spectrum”™, DailyWireless.org,
November 30, 2011 http://www.dailywireless.org/2011/11/30/verizon-and-cricket-swap-spectruny/ (last viewed
February 21, 2012).

* In re Applications of Cellco Partnership d/b/a Verizon Wireless, SpectrumCo, LLC and Cox TMI Wireless, LLC
Seek Consent to the Assignment of AWS-1 Licenses, Declaration of Robert Pick at p. 5 (“SpectrumCo and its owners
were not able to reach agreements or find solutions before entering into the agreement with Verizon Wireless that
satisfied their business objectives. Accordingly, SpectrumCo and its owners came to a business decision to sell the
AWS-1 spectrum to Verizon Wireless.”); Declaration of Suzanne Fenwick at pp. 2-3 (“Cox Wireless has not added
any new wireless customers since November 16, 2011, and all existing customers will be transitioned to other
providers by March 30, 2012, pursuant to the company’s transition plan.”)

11
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operators and mobile virtual network operators (“MVNQOs”) in this country who need nationwide
wholesale or roaming services in order to operate effectively.

A Verizon Wireless spokesperson confirmed a long-running industry suspicion that the
mobile devices sold to its 4G customers will not “be compatible on other LTE networks in the
U.S."* Verizon Wireless’ apparent unwillingness to allow its customers to use the networks and
services of competitors (and even non-competitors) is not very surprising. Because Verizon
Wireless holds nationwide Upper 700 MHz Block C licenses (Band Class 13), and Verizon
Wireless’ devices will not utilize additional Band Classes supported by other 700 MHz licensees
(i.e., Band Classes 12, 17), Verizon Wireless is engaging in a de facto policy of not engaging in
outbound roaming for LTE services. It is precisely this type of isolationism that creates an
imbalance of power in roaming negotiations, especially for 4G/LTE services. This imbalance
then leads to commercially unreasonable roaming rates, terms and conditions. SpectrumCo has
recognized the difficulties inherent in orchestrating nationwide roaming agreements.”® If large,
well-financed communications companies with spectrum holdings nationwide (such as the Cable
Companies) find it difficult to even try competing in today’s mobile wireless marketplace, how
are small and rural operators expected to survive with exceedingly smaller subscriber bases,
revenue streams and coverage footprints?

The fewer facilities-based providers there are in this country, especially outside of urban

markets, the fewer choices there will be for American consumers. When the issue of device

2 Segan, Sascha, “Verizon LTE Phones Probably Incompatible with AT&T”, PC Mag Online, July 14, 2011,
http://www.pcmag.com/article2/0,2817,2388526.00.asp (last viewed February 8, 2012).

% In re Applications of Cellco Partnership d/b/a Verizon Wireless, SpectrumCo, LLC and Cox TMI Wireless, LLC
Seek Consent to the Assignment of AWS-I Licenses, Declaration of Robert Pick at p. 5 (“Finally, securing roaming
agreements posed another complicating factor. Wireless consumers expect service coverage wherever they travel.
No carrier — and especially not a new entrant — can provide service in all areas, which necessitates that it obtain
roaming agreements with other carriers. SpectrumCo would have been especially dependent upon roaming
agreements in the early phases of deployment because wireless networks are built in stages. Securing these roaming
agreements would impose further costs and business uncertainty.”).

12
























