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Marlene H. Dortch, Secretary 
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Washington, DC 20554 

Re: Sandwich Isles Communications, Inc. 
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T 202.344.4000 F 202.344.8300 wwwVenable.com 

Frederick M. Joyce 

T 202-344-4653 
F 202344.8300 
rjoyce@venable.com 

Notice of Ex Parte PresentationlWC Docket No. 09-133 

Dear Ms. Dortch: 

Sandwich Isles Communications, Inc. (SIC), through counsel, and pursuant to Section 
1.1206(b) of the Commission's Rules, 47 C.F.R. § 1.1206(b), hereby submits this written ex 
parte presentation in this "permit, but disclose" proceeding. By Order dated January 30,2012 
(DA 12-106), the Wireline Competition Bureau offered to "informally" assist SIC in a dispute 
with the National Exchange Carrier Association (NECA) over NECA's plan to include certain 
unregulated revenues of SIC in the NECA pool. By this letter, SIC provides additional 
information to the Bureau to explain why NECA's actions are in violation of the FCC's 
Declaratory Ruling and contrary to NECA's contractual obligations regarding disputes of this 
nature. 

By way of background, in its September 29,2010 Declaratory Ruling, the Bureau 
determined that only 50% of SIC's regulated lease expenses could be included in the revenue 
requirement for recovery in the NECA traffic sensitive pool. The FCC explicitly excluded from 
those cable lease costs "those expenses associated with actual usage of the cable to provide 
services not compensated by the NECA tariff, including, among other things, non-regulated 
service and intrastate services." Declaratory Ruling, p. 4 n. 30. In so doing, the FCC effectively 
held that half of SIC's cable lease costs could be recovered only with regulated revenues; the 
remaining 50% of SIC's cable lease costs could be recovered only from unregulated revenues 
and intrastate services. 

Notwithstanding that FCC decision, NECA recently informed SIC that it intended to 
apply 50% of SIC's unregulated revenues toward all of SIC's regulated costs for purposes of 
determining what level of cost recovery SIC could receive from the NECA pool. See NECA 
letter to Sandwich Isles Communications (January 16,2012), attached hereto as Attachment One. 
NECA's decision is in direct violation of the FCC's Declaratory Ruling. IfNECA were to 
unilaterally apply any amount of SIC's unregulated revenues toward SIC's regulated costs, SIC 
will as a practical matter have to earn twice as much in annual "unregulated revenues" just to 
break even and cover its annual cable lease costs. NECA claims that it is authorized to apply 50 
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cents of everyone dollar of unregulated revenues to offset SIC's regulated costs, but, that is 
entirely arbitrary, it is contrary to the FCC's Declaratory Ruling and it will make it virtually 
impossible for SIC to ever recover 100% of the full costs of its cable lease. SIC must be allowed 
to recover all of its unregulated costs with all of its unregulated revenues, otherwise, it will be 
financially unable to pay for the deployment of broadband services to the Hawaiian Home 
Lands, which is a core FCC and Congressional policy objective for the State of Hawaii. 

The record states that SIC's annual lease costs are $15 million; of that, the FCC has for 
now determined that only $7.5 million ofthose costs can be offset by regulated income and 
included in the NECA pool. Thus, ifNECA unilaterally applies any amount of unregulated 
revenues to the FCC's regulated "cap," it is inevitable that NECA will apply too much revenue 
(by inappropriately mixing regulated and unregulated revenues) to SIC's regulated cost base. 
Likewise, by applying unregulated revenues to SIC's regulated costs, NECA is forcing SIC to 
earn one extra dollar in regulated revenues for every regulated dollar that NECA includes in the 
regulated pool. SIC must be permitted to recover all of its $7.5 million in unregulated costs with 
$7.5 million in unregulated revenues; NECA's violation of the FCC's Declaratory Ruling will 
prevent SIC from covering its unregulated costs. 

From NECA's perspective, it has obvious incentives to claim "50 cents on the dollar" 
from every dollar of unregulated revenue that SIC generates. Although it has no legal basis for 
doing so, NECA would be delighted to take uregulated revenues to offset its members' regulated 
costs. But, ifNECA is allowed to keep 50% of every dollar of unregulated SIC revenue, SIC 
will have to earn twice as much in unregulated revenues ($15 million) merely to break even with 
respect to its $7.5 million in annual unregulated costs. In short, under NECA's interpretation of 
the FCC's Declaratory Ruling, SIC would have to earn $22.5 million in total regulated and 
unregulated revenues just to break even with respect to its $15 million in annual cable lease 
costs. This cannot possibly be the result that the FCC contemplated in its Declaratory Ruling. 

SIC's understanding of the true meaning of the Declaratory Ruling is underscored by the 
language of that Order. In pertinent part, the Bureau stated that: "in the future, the lease 
expenses subject to dispute would exclude those expenses associated with actual usage of the 
cable to provide services not encompassed by the NECA tariff, including, among other things, 
non-regulated services and intrastate services." Declaratory Ruling at 4, n. 30 (emphasis added). 
In other words, the Bureau established a strict demarcation line between regulated and 
unregulated services; neither SIC nor NECA should co-mingle the two. But, that is precisely 
what NECA has opted to do over SIC's stated objections. NECA has unilaterally opted to use 
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SIC's unregulated revenues, revenues intended to cover unregulated costs, and apply them to 
regulated costs, in direct violation of the Bureau's holding. 

In addition to violating the express holdings of the Declaratory Ruling, the manner in 
which NECA has acted violates SIC's legal rights as a NECA Pool Member. NECA has simply 
pursued a "self-help" remedy, ignoring SIC's cost study and the Bureau's holdings, to claim 
unregulated revenues to which it is not entitled. After SIC notified NECA that it strongly 
disagreed with NECA's decision, NECA acknowledged that the parties "appear to have different 
positions on the appropriate treatment of non-regulated revenues related to the Paniolo 
facilities." See NECA letter to Sandwich Isles Communications (January 16,2012), attached 
hereto as Attachment One. Nevertheless, despite this disagreement over a matter of substantial 
financial concern to SIC, NECA then proceeded to "override" SIC's cost study. Id 

NECA's employment of "self-help" is not only in substantive violation of the Bureau's 
Declaratory Ruling, it is in violation of SIC's contractual rights as a Pool Member. Attached 
hereto is a copy of the relevant "Agreement for the Distribution of Interstate Access Revenues" 
that SIC entered into with NECA in 1998. See Attachment Two. Drafted by NECA, this 
binding contract establishes SIC's rights and obligations as a Pool Member. The contract itself 
contains "Dispute Resolution" provisions, provisions that NECA has completely ignored. SIC 
has honored the Bureau's holdings, and has submitted cost studies that conform to those 
holdings. IfNECA disagrees with SIC's actions and SIC's cost studies, it has no legal right to 
unilaterally over-ride a Pool Member's actions and claim for the benefit of its other exchange 
members large sums of regulated revenues. Rather, NECA is required by contract to pursue the 
legal remedies that it created in its "Agreement for Distribution" with SIC. Unless and until 
NECA pursues its legal remedies, NECA's self-help is in violation of SIC's rights as a Pool 
Member and in violation of the Bureau's holdings. 

We welcome further meetings or recommendations from the Bureau that may lead to a 
resolution of this matter. Should there be any questions regarding this presentation, please 
contact SIC's undersigned counsel at (202) 344-4653. 

Sincerely, 

/s/ Frederick M Joyce 
Frederick M. Joyce 
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cc: Wireline Competition Bureau Chief Sharon Gillett 
Associate Bureau Chief Deena Shetler 
Acting Division Chief Victoria Goldberg, 
Acting Deputy Chief Nicholas Alexander 
Assistant Division Chief Pamela Arluk 



RECA:> 
6400 S. Fiddler's Green Circle, Suite 1300 
Greenwood Village, CO 80111 

January 16,2012 

Ms. Judi Ushio 
Director Corporate Services 
Sandwich Isles Communications 
27th Floor, Pauahi Tower 
1003 Bishop St. 
Honolulu, HI 96813 

Oear Ms Ushio: 

ATTACHMENT ONE 

Susan Barr"tt 
Director 

PH 303-893-4409 
FX 800-551-1328 
sbarrett@neca.org 

This letter is in follow up to our prior discussions regarding the proper regulatory treatment of the 
rental and/or incidental revenues that Sandwich Isles received for use of its' facilities during 2010. 
During the course of the review of the cost study submission, we noted that Sandwich Isles had 
recorded $2,232,308 in Account 7990.1 Non-Regulated Income. Discussions with your consultant, 
GVNW, indicated that these revenues were received from Oceanic Time Warner for use of the 
facilities that Sandwich Isles leases from Paniolo. Based on the conversations with Jim Rennard, we 
appear to have different positions,on the appropriate treatment 'of non-l"egulated revenues related to 
the Paniolo facilities. 

It is NECA's position that any non-regulated revenues received for the use of the Paniolo facilities 
are to be treated as a reduction to the lease expenses pursuant to the framework established in the 
FCC's Declaratory Ruling I and as further explained in our October 21, 20 I 0 correspondence to 
AJanFed,ersen of SIC and Ben Harp,erofGVNW (attached). 

We hereby request that Sandwich Isles submit a corrected 2010 cost study, related pooling along 
with updated ICLS, LSS and USF sURJ1lis~i9ns by J~lllJ.Slty;~~~~i~ If Sandwich Isles is unable to 
provide corrections, please let us know 'and we can develop the pi'6posed adjustments for your use in 
pooling. If Sandwich Isles refuses to provide corrections, NECA will override the pooled costs to 
bring settlements into compliance with the FCC Order. Should you have any questions or concerns, 
please do not hesitate to contact me at 303-893-4409. 

Sincerely, 

~r1$A.fl(f3d/tJ}ilf 
Attachment 

I Sandwich Isles Communications, Inc., Petition for Declaratory Ruling, Declaratory Ruling, WC Docket No. 
09-133, DA 10-1880 (Wir. Compo Bur., reI. Sept. 29, 2010) 



cc: James Rennard, GVNW; Al Pedersen, GVNW 
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AGREEMENT FOR T:rs: DISTRIBUTION!! 

OF /: 
t 

INTERSTATE ACCESS REVENUES I! 

SANDWICH ISLES COMMUNICATIONS, r*-c. 
i, 
t 

!i 
I: 
I; 
j' 

ATTACHMENT TWO 

T-096 P.Ol F-4Z1 
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j 

This Agreement, effective as of lPcil. 10, p,gge between the 

National Exchange Carrier Association, Inc., perein called the 

Association, a non-profit corporation organized l!under the laws of 

the State of Delaware, and Sandwich Imles co~unications, Inc. , 

herein called the Exchange Carrier, sets fo4fh ~he terms and 

conditions for participation by the Exchange larrl.er in certain 

interstate access service revenue pooling / and distribution 

arrangements. r 
WHEREAS, exchange carriers and the Associatf,0n were ordered by 

the Federal Communications Commission (herein rc~) in CC Docket No. 

78-72 to file interstate exchange access tariffS/",,'iD compliance with 

Part 69 of the FCC's Rules; and 

WHEREAS, the FCC, in its orders in ccJ, Docket No. 78-72 

provided for common access tariff arrangemenfs among exchange 

carriers and permitted all exchange carriers tto participate in 

pools for Carrier Common lJine, End User, and], Traffic Sensitive 

access elements; and ,: 

WHEREAS, the FCC mandated the establishmentl of the Association 
j. 

to administer the pools associated with the I interstate access 
, I 

tariffs; and 
I 
1 

I. 
WHEREAS, all exchange carrie~s are deemed tp be members of the 

'I 

Association in accordance with 47 C.F.R. sectio1j' 69.601 (b): and 

WHEREAS, the fundamental requirement tOj~ administering the 

pools is the FCC-ordered distribution of revenue~ among the members 

of the Association; and 

1 

/! 

j: 
It 

I: 
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j, 
,; 
I' 
I 
i, 

WHEREAS, the establishment of uniform poolinS methodology and 

administrative guidelines is essential to', the FCC~ordered 

distribution of revenues among exchange carriers~and to assure the 
ii 

accurate and timely flow of funds among exchange I~arriersl and 

WHEREAS, it is to the benefit of exchangi carriers for the 

Associat.ion to effectuate payments among excharge carriers on a 

monthly basis; and that such payments should r recover for each 

Exchange Carrier its monthly interstate access er.penses and provide 

a common return by pool on its interstate access I; investment; 

NOW THEREFORE, in consideration of the fmutual covenants, 

agreements and undertakings set forth herein' thr,:: parties agree as 

follows: 

SECTION I /i 

SCOPE OF THE AGREEM?NT ~; 
This Agreement describes terms and conditi1ns for the pooling 

and distribution of the interstate access reven*es for the pool(s) 

in which the Exchange Carrier participates and ta provided in Part 

69 of Title 47 of the Code of Federal Regulatio~s and as agreed to, 

by both parties in this Agreement. 

SECTION II 

CO PLIANCE W TH FCC R 

With respect to all matters covered by his Agreement, the 

Exchange Carrier and Association shall comply tith all applicable 

FCC Orders, Rules and Regulations, as may be mOAified from cime to 

time by the FCC. 

:2 
Ji 
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SECTION III 

~SPONSIBILIT!ES OF PARTIES 

Exchange Carrier 

1. Re of Data 

The Exchange Carrier res'onsible for the 

gathering I accuracy and reporting of all data i* such form and at 

such times as may be reasonably required by tte Association for 

purposes of effectuating monthly revenue di :tributions. The 

Exchange Carrier agrees to make available ad ~ tional supporting 

documencation as may be reasonably required by the Association to 

resolve questions ooncerning reported data. 

2. Bank Aocount InformatioD 

The Exchange Carrier agrees to provfde information as 

necessary to the Treasurer of the Association fith regard to the 

Exchange Carrier's bank and account into which rayments are to be 

made to the Exchange Carrie~. Such information tha11 be treated as 

proprietary information as stipulated in Sec~ion VIII of this 
I 

Agreemenc. r 
I 

I: 

Assogiatio..u :e. 
1. Tariff Filing 

I 

To the extent the Exchange Carrier par~icipates in common 

tariff arrangements filed by the Association, t~e Association will 

monitor revenues, revenue requirements, and us~ge data related to 

Association filed tariffs. Should any chang~ in circumstances 
! 

warrant, the Association will take action, as i91 deems necessary, 

including consideracion of tariff revisions to reflect changed 
I· 

conditions. 

3 
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2. ~et:.tlement 

The Association shall prepare and ffurniSh to each 

Exchange Carrier a monthly settlement statement:. j:detailing the net 

amount due to or due from t:.he Exchange carrier and will effect 

required cash flows in accordance with SChedUler published by the 

Association. The Association shall provide ati! least sixty (60) 

days notice prior to the date upon which any mO~ification to this 

or any subsequent schedule takes effect. The m~thod of payment by 

the Exchange Carrier to the Association, O:r:' fromj:the Association to 

the Exchange Car:r:'ier, shall occur in accordance with Section V. 
I! 

Notwithst:.anding any other provision :liP Sections IV, V, 

and IX of this Agreement:: I the Association I s Jbligat.ion to make 

payments under this Agreement and the timing of such payments is 

limited to the funds received by ehe ~ssociation, less 
I· 

from 111 members of the reiml:>ursement for Association expenses, 

Association. I. 

3 . Cash Flow Contipgency t 
~~ the Association, 

including borrowings, fo:r:' making payment to exdbange carriers are 

insufficient: to satisfy net amounts due eXch~nge carriers, the 

Association shall, in a manner consistent with the FCC's Rules and 

Regulations, distribute a pro-rata share of ~V"ilable fund. to 

exchange carriers. If such distribution is made, the Exchange 
1 

To the extene that funds available 

Carrier's pro-:r:'ata share shall be computed by d~~ermining the ratio 

of funds available to the total net amount due I: exchange carriers, 

and then applying this ratio against. t:he 4:ndi vidual Exchange 

Carrier I s net amount due. Remaining balances liof net amounts due 

the Exchange Carrier resuleing from this ca~culation shall be 

reflected in the following data month's cash flJw calculation. 

4 

I. 

j' 
.1: 

I 
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SEC'I'lON IV 

',' 

i~ 
I 
! 

j, 

il 
!. 
II RE~ §llT'RL!lJ!!ENTS PROCESS /' 

A. The term "settlement", as used herein, I shall mean the 

reimbursement of expenses I taxes I and share Of/I; residue for each 

pool in whioh the Exchange Carrier participates ;from the available 

pooled revenues after deduoting Net Realized unbol1ectibles. The 
I: 

term "net balance II represents the required cas~ flow between the 

Associat.ion and the Exchange. Carrier and is dete:fmined by deducting 

the revenues earned and reported by the Exchansl, Carrier, from the 

settlement due the Exchange Carrier. If as: a result of this 

calCUlation che Exchange Carrier has a negative ~alancet ~, owes 
r 

money to the pool, the Association shall rend~~ a bill for that: 

amount to the Exchange Carrier. If the Exchange Carrier has a 

" 

positive net balance, ~, due money fror the pool, the 

Association shall disburse that amount to the I! Exchange Carrier, 
f 

except as otherwise provided for in this Agreemert. 

, I 
B. In computing Exchange Carrier set-tlements i. and net balanoes, 

!. 
i the Association shall: 

1. Calculat.e access service settlements atd net balances for 

each Exchange Carrier settling on the basis of ~ationwide lIaverage 

schedules ll using the formula as approved by the ~CC. 
2. Develop access service settlements !for each Exchange 

Carrier settling on an individual cost basis {C~'st company}. These 

settlements and net balances for each cost I. company shall be 

computed individually 

carrier participates. 

in a manner consistent 

for each access pool in j:which the Exchange 

After first deducting ~sociation expenses 
~ I 

with the FCC's Rules atd Regulations and, 

S 
i; 
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secondly, after average schedule companies sett:,lements have been 

~ determined for each of the access pools, cost crmpany settlements 

will then be determined as follows: i 

a. For non"traffic sensitive "common /line tt (CL) revenue' 

requirements, a total settlement representing bfth carrier common 

line and end user elements is computed Whii.h reimburses the 

Exchange Carrier for its opera~ing expenses and I~axes and provides 

the Exchange Carrier wi~h its share of ~he rj.maining CL pooled 

revenue (Ilresidue l1 ) based on i'ts share of tenet investment 

devoted to the common line elements. Subsequent ;to the calculation 

of the Exchange Carrier I s total common line set .lement I individual 

amoun~s are caloulated for the carrier common line and end user 

elements by equating the end user revenue ~quirement to the 

Exchange Carrier's end user revenues I and then j~educting such end 

user revenue requirement from the ~otal common ./:line settlement to 

derive the carrier common line se~tlement. The rxchange Carrier is 

required to report to the Association end user fevenues, provided, 

however, that if the Exchange Carrier particiPd~es in the Carrier 
I. 

Common Line pool but file~ its own end user 't~riffl it shall not 

report ei ther end u~er revenues or base fac~or /. portion investment 

and expenses when ie cereifies in writing to t~e Association that 

its end user revenues fully recover its b~~e factor revenue 

requirement (i.e" zero residual). Such certittcation shall be in 

the form of a letter to the NECA Pool Admini . rator from a duly 

authorized officer of the Exchange Carrier. 
i b. If the Exohange Carrier particiPfces in the traffic 

sensitive pool, a settlement is computed whfch reimburses the 

Exohange Carrier for its operating expenses and!~ taxes and provides 
I: 

the Exchange Carrier with its share of thr. remaining pooled 

revenues ( "res idue " ) based on : t s share of fhe net investment 
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!,' 

devoted to traffic sensitive pooled services. 

3. 

balances 

positive 

Render invoices to exchange carriers hrving negative net 

and distribute revenues ~o exchangJ: carriers hav1ng 
~ . 

net balances according to the schedule published by the 
i 

Association. 

4. Reflect retroactive adjustments to data reported 

by exchange carriers or the Association in orde to true up and/or 
~ correct previously compuced settlements for "up to 24 months 

following the data month to which the adjustment l,apPlies. 

Revenue billing, 

accordance with the 

Atcachment I: 

/' , 
SECTION V J: 

'mElASURA" OEEAATION§ ]. 

collections, and disbursemrnts 

follo~ing and on the dktes 
~ . ~ 

i, 

ii .: 
A. Billing Statements: f 

shall occur in 

specified in 

" Billing statemenCs shall be rendered to t1e Exchange Carrier 

by the Association on the sixth workday of the ronth following the 

data month. These statements shall reflect thi amount billed the 

previous month, any collections or billing adj!ustments I any late 

payment charges, the current month net bala*e, and the total 

amount due the Association. 'Any COllectionr received by the 

Association after the third workday will not J:je reflected on the 

current billing statement .. I 

r 

I: 
B. Collections: 

1. 

shall be 

Payments 

made by 

r 
due the Association of greater than $50 1000 

1; 
wire transfer or elect~o~ic funds transfer 

7 
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~: 

directly to the Association's bank account on thf fourth from last 

workday of the month following the data month. ~f this due date is 

a local bank holiday, funds shall be wire transf~rred or electronic 

funds transferred on the prior workday. f 
2. Payments of $50,000 or less may be p:aid via check and 

mailed in time to arrive at the Association 's r.eSignated lockbox 

location no later than the fourth from lase wo1kday of the month 

following the oata monch. ' 

3. A late payment charge may be assessed ~Y the Association 

to the Exchange Carrier for a delinquent payment!;, The late factor 
il 

shall be the average invest~ent rate (in decima~ value) which the 
ft , 

Association experienced for borrowing during t1,e period in which 

the payment was delinquent, applied for the numb~r of days from the 
/' 

payment due date up to and including the date ~hat the payment is 

actually received by the Association. 

Any such late payment penalties colleceed rY the Association 

shall be used to offset the borrowing coses occasioned by that late 

payment. 

/! 
j 

C. Disbursements: I 

1. Payments due to the Exchange carrie{ will 

electronic funds transfer: on the last worlfay of 

following the data month. 

be made via 

the mon'th 

2, If the receiving Exchange Carrier j;elects to receive 

payments by check or if electronic funds transfer is not feasible, 
I, 

payment will be made by check mailed two bUSinr~SS days in advance 

of the due date. 

SECTION VI I 
'. 

8 
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l • . ' 
FI12UClhEX POSSES$ION OF MONIES!; 

A. All revenues collected and held by the Assoriation, including 

appreciation and interest from such amounts I r are held by. the 

Association in a fiduciary capacity on behalf of ,the parties having , 
an interest in such monies. Parties having an interest in such 

monies are the members of the Association, and cr': e Association for 

its operating costs. . 
1 

B. All monies received by the Associatior and investment 

instruments in which such monies may be in~estef shall be held in 

the possession of the Association or ~n a account in the 

Association I s name. Any such bank account (s) 'hall be a special 

pl.l~ose account (s) which shall contain only mounts related to 

pooled revenues and appreciation and interest ,iderived from such 

amounts and investment instruments representing ~nvestments of such 

amounts, and shall be used only as set forth in Fhe next paragraph. 

C. Monies held by the Association shall be uS1d first t:o pay, on 

a current monthly basis,. the Association's expei,sea, including all 

amounts the Association requires to pay in inelrest and principal 

on borrowings incurred by the Association in ,.rder to effectuate 

revenue distributions to members and/or to f~nance Association 
I 

operations I and second, to distribute revenu~8 to the Exchange 

Carrier as otherwise provided herein. I 

SECTION VII 

i 

! 
I' 

.I, 
I. 

AURITS bN.P REVIEWS I. 

The Bxchange Carrier and the ASsociat~~n shall maintain 
,. 

adequate records of its transactions relativeJ';.to the Agreement. 

Such records shall be subject to examination b .. the Association to 

9 
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/; 

I: 

the extent necessary to verify the accuracy and ,reasonableness of 
Ii 

the revenues and the investment, expenses and ta~es underlying the 
" 

compensation amounts. The examination shall re "ire access to the 

Exchange Carrier's records, properties and p !rsonnel thae are 

reasonably necessary and relevant to the pool(s) participated in by 

the Exchange Carrier. 

The Exchange Carrier shall at its own experse have the right 

to perform audits and reviews of the ASSj~iationls records 

necessary to verify the accuracy and reas~nableness of its 

compensation. The Exchange Carrier shall haie access to such 
I: 

records, properties and personnel that are reasomably necessary and 

relevant to the pool (s) participated in by th,: Exchange Carrier, 

provided however, that the Exchange Carrier sha11 not be permieeed 

access to proprieeary information of anoth~ member of the 

Association. J: 
,I 

Adequate written notice shall be given to tre Exchange Carrier 

or Association for anyon-premises examination of records or 
I' 

amounts. Record retention for all matters appli?able to ehe audits 

and reviews shall be in conformance with FCC Rul~s and Regulations. 

SECTION VIII I 
Any information 

PROP13IETM1 INFORMATION I' 
f disclosed by the Exchange Carrier to the 
I 

Association pursuane to this Agreement Shalt. be used by the 

Association solely for the purposes of administtring and otherwise 

implementing the terms of this Agreement. Infrtion relating to 

ehis Agreement shall be held in confidence by ~he Association and 
'" its employees, contractors or agents. Except Jas provided for in 

Section VII of this agreement, the Asso<i:iation shall not 

disseminate or release material furnished by in Exchange Carrier 

10 
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containing company specific information to;: other than its 
,. 

employees, contractors or agents, unless otherw~~e agreed upon in 

writing. However, nothing in this section ~hall require the 

Association to keep confidential any informationi; which is publicly 

available. I 
JI 

In addition, the Association agrees to give notice to the 

Exchange Carrier of any demands to disclose or Jrovide any company 

specific information provided to the AsSociat+n in conjunction 

with distribution of pooled aCoess charge rev~nues under lawful 

process, unless lawfully restrained from do'ng so, prior to 

disclosing or furnishing such information, and $rees to cooperate 

in seeking reasonable pro~ecti ve arrangements requested by the 

Exchange Carrie:r. In addition, the AssOoiati1n may disclose or 

provide information of an Exchange Carrier regp,ired under lawful 

order by a government agency having requiTite, jurisdiction; 

provided that the Association agrees to use i~s best efforts to 
J 

obtain procective arrangements satisfactory to t~e Exchange Carrier 

owning the informationi and provided further fthat the Exchange 

Carrier owning the information may not unrkasonably withhold 

approval of the protective arrangements. I 
, 
t 

I 

In addition to all 

SECTION IX 

NON-COMPLIhNCB 

other remedies . Ld d 
pr0'fJ. e for in this 

Agreement or in law: 
i 

1. A failure by the Exchange Carrier eo femit any funds due 

che Association under this Agreement shall resu~t in an assessment 

of a laee payment charge and adjustments to 8~sequent settlement 

cash flow to the Exchange Carrier. J 
2. Failure by the Exchange Carrier to re~ort 

specified in Sections III and IV shall resultfin 

j; 
':' 

11 

pooling data as 

the Association 
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us,ing for settlement computation and revenue dis!:fibution purposes, 

at its option, either 1) the Exchange Carrier'~ forecast, or 2) 
r 

data which the Association has estimated on behatf of the Exchange 

Carrier or 3) actual hiseorical settlement datt of the Exchange 

Carrier. Should the Exchange Carrier fail to rrport any required 

monthly pooling data for three (3) data months, ~er amounes due the 

Exchange carrier from the Association may be 

required past due pooling data is reported. 

SECTION X 

; 

iithheld 

~( 

I 
.' 

DISPUTE RESOLUTION I: 

until all 

While it is the intention of rhe parties tO~informallY resolve 

disputes arisi~g herein under, the parties reserfe their rights and 

remedies in law to inseitute any appropriat~( proceeding (13) to 

resol ve dispute. /; 

SECTION XI 

MISC~~LANEOUS PROVISION~ 

A. Amendment§ j: 

Except as required by Order of the FCC I thi:~ Agreement may not 
I' 

be modified without the wrieten consent of the ~change Carrier and 

the Association Board of Directors. 

B. Assignment 

This Agreement may not be aSSigned or rr~nsferred by either 

parey withour the writeen consent of the other'/; party, which shall 

not be unreasonably withheld. f 
C. Entire Agreement 

Thi. Agreement. including the Attachment (hereto, consti tut es 

the entire agreement among the parties with re~pect to the subject 
Ii matter contained herein. 

r 12 
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D. a~cces§ors and A§signs 

This Agreement shall inure to the benefit': of and shall be 
" 

binding upon che p~rties hereto and their ~especcive heirs, 

J:' 
j: 

successors, legal representatives and assigns. 

E. Waiver J 
No waiver of any breach or default of this 1~reement by either 

party hereto shall be considered to be a waiver 1:f any other breach 

or default of the Agreement. i 

Notices I 
All notices hereunder shall be deemed to h~e been duly given 

when made in writing and delivered in person O~ deposited in the 
J~ 

F. 

United States certified mail postage prepai~' return receipt 

requested. The addresses set forth below f/or the respective 

parties shall be the places where notices Shat';l be sent, unless 

written notice of a change of address is given. 

~; " 

: ~ 
; 

r 

I 
I 
/. 

" l' 

/' 
i, 

r 

I. 
I. 

13 
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~ 

National E~change Carrier Association, Inc. :1 

clo NECA Director - Industry Relations 

100 So. Jefferson Road 

d 
I. 

Hea ~arters 

Whippany, NJ 07~81 

Exchange Carrier 

Name: Sandwich Isles Communications, 

Address: Fauahi TOWer, Suite 27~Q, 1001 

Honolulu, HI ~6S*3 

~. 

I 
J~ 

IJ 
Street 

G. Severabili~y 

If any of ehe provisions of th!s Agreement ~hall be invalid or 

unenforceable, such invalidity or unenforcetbilit¥ shall not 

invalidate or render unenforceable the entire Agfeement, but rather 

the entire Agreement shall be construed as if not containing the 

part.icular invalid or 

right.s or obligations 

enforced accordingly. 

g. Counterparts 

unenforceable provision;: or 
': 
j' 

of the parties Shallr be 

/' 

provisions and 

construed and 

This Agreement may be executed in any numb~r of coun~erparts, 

each of which shall be an original i but such f counterparts shall 

together constitute but one and the same instruJ~nt. 
I. Caption Headings r 

The headings in this Agreement are for cpnvenience only and 

shall not be construed to define or limit any ~f the terms herein 

or aHeee the meaning or interpreeation of thiS!Agreement. 

i, 
,. 
,I 
l 

14 
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~' 

J. Force Majeu~e 

i: 
1 
I 
J' -I 

,. 
Neither ~arty shall be held liable for any l~lay or failure in 

performance of any pare of this agreement from a . cause beyond its 

control or wit-hout its fault or negligence sue. as acts of God, 

acts of civil or military authorities, war o'J:]! unusually severe 
I. 

weather oonditions. 

K. Prior Agreements 

This Agreement supersedes all prior Jreements for the 

distribution of access revenues. 

SECTION XII 

lElRMINATION 

.' 
" f 

./: 
I 
Ii .! 

I 

This Agreement shall be effective for the 1ext access period, 

and shall renew automatically thereafter for eac~ subsequent acoess 

period unless either party to the Agreement provkdes the other with 

written notification of its intention to termina~e the Agreement by 

not later than 90 days prior to the expiration o~ the ~ocess period 

then in effect. As used herein, an access pe~iod shall ooincide 

with the period in which an Exchange Carrier j;may enter or exit 

association common tariff arrangements in accof,dance with Section 

(; 9 .3 of the FCC 1 s Rules. r 
'.1 

Notwithstanding termination of this Agre1,6entl the Exchange 

Carrier and the Association shall continue ~o b1 bound by the te~ 

of this Agreement for all adjustments relatjve to the Revenue 

Settlements Process as specified in Section IV. j 

IN WITNESS WHEREOF, the parties have 

I 

causld 
:1 

be executed in duplicate on their behalf this ~ 
1 
!I 
I 

day of April. 10, 19...Q.L. 

r ,. 15 

1, 
" 

the Agreement to 
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r .1 
JI 

I 
i 

;~ Company: National Exchange Carrier A~50ciation, ~nc. 
'. I' 

By: 

Title: - Indust 

companY:~~::~~~I~8~1~e!S~~e:l~e~c~o~mm~un~~iC~~~::~~jt==: 
By: .... 

une 
Title: 

16 
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j. 
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i! 
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j: 
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I 
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