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Re:  In the Matter of CenturyLink's Petition for Forbearance Pursuant to 47 U.S.C.
§160(c) from Dominant Carrier and Certain Computer Inquiry Requirements on
Enterprise Broadband Services — Request for Highly Confidential Treatment and
Confidentiality Justification

Dear Ms. Dortch:

CenturyLink hereby requests highly confidential treatment for the attached CenturyLink Petition
for Forbearance. This request also covers the attachments to the Petition. The Petition and the
Declaration of Emily Binder (Binder Declaration) contain certain information in the text that is
highly confidential. In addition, the financial analyst reports in Attachments C and G through L
to the Petition are highly confidential in their entirety. For the non-redacted version of the
Petition and Binder Declaration, each page, along with the cover pages for Attachments C and G
through L, have been marked “HIGHLY CONFIDENTIAL - NOT FOR PUBLIC
INSPECTION — COPYING PROHIBITED.”! As such, CenturyLink requests that the non-
redacted versions of the Petition, the Binder Declaration and Attachments C and G through L be
withheld from public inspection. CenturyLink also requests that no further copies be made of
material marked as highly confidential.

CenturyLink is submitting the non-redacted versions of its Petition, the Binder Declaration and
Attachments C and G through L pursuant to Commission rules 47 C.F.R. § 0.457 and 0.459. The
highly confidential information included in these documents is competitively sensitive
information and thus should not be available for public inspection, nor subject to further copying.
Such information would not ordinarily be made available to the public (except that the analyst

| CenturyLink will modify the language in future filings in accordance with the language of the Protective Orders
issued after the Petition is docketed.
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is marked “HIGHLY CONFIDENTIAL - NOT FOR PUBLIC INSPECTION - COPYING
PROHIBITED.”

Commission proceeding in which the information was submitted

The information is being submitted in connection with CenturyLink’s Petition for Forbearance
Pursuant to 47 U.S.C. §160(c) from Dominant Carrier and Certain Computer Inquiry
Requirements on Enterprise Broadband Services, which will be docketed at a later date.

Degree to which the information in question 1s commercial or financial. or contains a trade secret
or is privileged

The competitive information designated as highly confidential in the Petition and Binder
Declaration is detailed information regarding the prices for certain CenturyLink services. As
noted above, this data is competitively sensitive information that is not normally released to the
public, as such release would have a substantial negative competitive impact on CenturyLink.

Attachments C and G through L contain proprietary analyst reports regarding the
telecommunications industry that are typically disclosed only on a subscription basis. These
reports are not normally released to the public without charge, as such release would cause
substantial competitive harm to the vendors that created the reports.

Degree to which the information concerns a service that is subject to competition: and manner in
which disclosure of the information could result in substantial competitive harm

This type of commercial information would generally not be subject to routine public inspection
under the Commission’s rules (47 C.F.R. § 0.457(d)), demonstrating that the Commission
already anticipates that the release of this kind of information likely would produce competitive
harm. Indeed, the Commission has frequently permitted highly confidential treatment of the type
of information in question. CenturyLink confirms that release of the information designated as
highly confidential in the Petition and Binder Declaration would cause it substantial competitive
harm by allowing its competitors to become aware of sensitive proprietary information regarding
the operation of CenturyLink’s business. Likewise, the vendors that created the analyst reports
in Attachments C and G through L have represented to CenturyLink that release of those reports
to the public without charge would cause the vendors substantial competitive harm by disclosing
the reports to potential purchasers of the reports.

Measures taken by CenturvLink and the report vendors to prevent unauthorized disclosure; and
availability of the information to the public and extent of any previous disclosure of the
information to third parties

CenturyLink has treated and treats the non-public information disclosed in the Petition, the
Binder Declaration and Attachments C and G through L as highly confidential and has protected

4
REDACTED - FOR PUBLIC INSPECTION



Ms. Marlene H. Dortch

February 23, 2012

Page 5

Redacted — For Public Inspection

it from public disclosure to parties outside the company. The vendors that created the analyst
reports in Attachments C and G through L also have treated those reports as highly confidential
and have protected them from public disclosure without a fee.

Justification of the period during which CenturyLink asserts the material should not be available
for public disclosure

CenturyLink cannot determine at this time any date on which this information should not be
considered confidential or would become stale for purposes of the current matters, except that
the information would be handled in conformity with general CenturyLink records retention
policies, absent any continuing legal hold on the data.

Other information that CenturvLink believes may be useful in assessing whether its request for
confidentiality should be granted

Under applicable Commission and court rulings, the information in question should be withheld
from public disclosure. Exemption 4 of the Freedom of Information Act shields information that
is (1) commercial or financial in nature; (2) obtained from a person outside government; and (3)
privileged or confidential. The information in question satisfies this test.
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competition with other providers, including market leaders AT&T and Verizon. By enabling
CenturyLink to compete more effectively, and eliminating its tariffs as a pricing umbrella,
forbearance will also put downward pressure on prices for these services. In these ways, the
requested relief will genuinely benefit all customers, while furthering the goals articulated in the
National Broadband Plan and the Commission’s initiative to eliminate outmoded and excessively
burdensome regulations.

The requested forbearance is fully consistent with the Commission’s precedent.
Enterprise broadband services are unlike other services offered by incumbent local exchange
carriers (ILECs). The Commission has consistently found that the market for these services is
unquestionably competitive. It has found that ILECs are not dominant in this market. It has
found that outdated monopoly regulation of these services is unnecessary to protect consumers,
and in fact hampers competition. It has found, in a long series of orders, that forbearance from
dominant carrier regulation is appropriate for these services. This petition asks the Commission
to do nothing more than extend those findings to portions of CenturyLink’s operations that have,
to date, not received that forbearance.

As the Commission correctly predicted in granting such forbearance to Embarq and
Qwest (as well as AT&T, ACS of Anchorage and Frontier), elimination of dominant carrier
regulation permits a carrier to respond more quickly to competing service offerings and meet
customer requests for arrangements specifically tailored to their individualized needs. Indeed,
legacy Embarq and Qwest have entered into approximately 270 commercial agreements with
enterprise customers -- agreements that are individually negotiated in a way that could never be
done through standardized tariff offerings. Since that time, the average prices for the services
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ATTACHMENTS
Attachment A: Services for Which CenturyLink is Seeking Forbearance
Attachment B: Identification of Related Matters Pursuant to 47 C.F.R. § 1.54(c)
Attachment C: Frost & Sullivan Report: Demystifying Carrier Ethernet Services:
No One Size Fits All, 2011 (Highly Confidential)
Attachment D: Declaration of Emily Binder (includes Highly Confidential information)
Attachment E: National and Regional Providers of Enterprise Broadband Services
Attachment F: Declaration of Ryan Schwertner
Attachment G: Vertical Systems Group Report: Business Broadband Share Analysis,
2012 (Highly Confidential)
Attachment H: Frost & Sullivan Report: Retail Carrier Ethernet Services Market Update,
2011 (Highly Confidential)
Attachment I: Frost & Sullivan Report: Wholesale Carrier Ethernet Services Market
Update, 2011 (Highly Confidential)
Attachment J: IDC Report: Market Analysis — U.S. Carrier Ethernet Services 2011-2015
Forecast (Highly Confidential)
Attachment K: The Insight Research Corporation Report: Carriers and Ethemet Services:
Public Ethernet in Metro & Wide Area Networks 2011-2016 (Highly
Confidential)
Attachment L: Frost & Sullivan Report: U.S. Mobile Backhaul Services Market:

Wireless Service Providers Spending Trends, October 2011 (Highly
Confidential)
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effectively, and eliminating its tariff as a pricing umbrella, forbearance will also put downward
pressure on prices for these services. Forbearance additionally will enable the post-merger
company to compete most effectively for enterprise and government customers against other
providers, including market leaders AT&T and Verizon. In these ways, the requested relief will
genuinely benefit all customers.

Forbearance from the regulatory provisions in question -- dominant carrier regulation and
the Computer Inquiry tariffing requirement -- also will further the Commission’s initiative to
eliminate outmoded and excessively burdensome regulations, consistent with Executive Order
13579.% This relief meets each of the factors the Commission considers to identify regulations
that have outlived their usefulness.’

The requested forbearance is fully consistent with the Commission’s precedent. More
than four years ago, the Commission granted identical relief to AT&T, ACS of Anchorage,
Embarq, Frontier and Qwest in the Enterprise Broadband Forbearance Orders.® In doing so, the
Commission found that the market for enterprise broadband services is highly competitive, and

that dominant carrier regulation is therefore unnecessary and ill-suited for those services. This

FCC11-161 91 (rel. Nov. 18, 2011) (USF/ICC Transformation Order), Order clarifying rules
(Clarification Order), DA 12-147, rel. Feb. 3, 2012, Erratum, rel. Feb. 6, 2012; pets for recon.

pending, pets. for rev. of the Report and Order pending, sub nom. Direct Communications Cedar
Valley, et al. v. FCC, (10" Cir. Nos. 11-9581, et al.).

* See Preliminary Plan for Retrospective Analysis of Existing Rules (rel. Nov. 7, 2011).
* Seeid. at 7.

. Through operation of law, Verizon’s enterprise broadband services also are free from dominant
carrier regulation. See FCC News Release, Verizon Telephone Companies’ Petition for
Forbearance from Title Il and Computer Inquiry Rules with Respect to their Broadband Services
Is Granted by Operation of Law (rel. Mar. 20, 2006).
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tariffing requirements to an ILEC’s existing enterprise broadband services satisfies
each of the three requirements for forbearance in section 10(a);"’

These findings were upheld by the D.C. Circuit on appeal.”

Under the Commission’s rules, the Common Carrier Bureau possesses ample authority to
address CenturyLink’s petition for forbearance on delegated authority. The petition presents no
“novel questions of fact, law or policy which cannot be resolved under outstanding precedents
and guidelines.”” In the time since the Commission’s prior forbearance orders, the market for
these services has become only more competitive. The Commission can, and reasonably should,
treat this petition as a “me-too” petition, suitable for decision on delegated authority.

IV. UNDER ANY REASONABLE MEASURE, CENTURYLINK IS ENTITLED TO
THE REQUESTED FORBEARANCE

In 2010, the Commission established a new analytical framework to evaluate Qwest’s

petition seeking forbearance from certain Commission regulations in the Phoenix Metropolitan

*' AT&T Title Il and Computer Inquiry Forbearance Order, 22 FCC Rcd at 18720-22 4| 25-26,
18735-36 94 59-62; Embarq Title 1] and Computer Inquiry Forbearance Order, 22 FCC Rcd at
19493-95 9 24-25, 19505-06 Y4 51-54; Owest Title Il and Computer Inquiry Forbearance
Order, 23 FCC Rced at 12277-78 9 28-29. See also Qwest Title II and Computer Inquiry
Forbearance Order, 23 FCC Rcd at 12289 1 56-59 (forbearing from BOC-specific Computer
Inquiry requirements, except to the extent they impose the same transmission access or
nondiscrimination requirements that apply to all non-BOC, facilities-based wireline carriers in
their provision of enhanced services).

= Ad Hoc Telecomm 'ns Users Committee v. FCC, 572 F.3d 903 (2009).

> 47 CFR. §§ 0.91(m); 0.291(a)(2). Indeed, the Commission has granted forbearance petitions
on delegated authority in the past. See, e.g., SBC Communications Inc. for Forbearance of
Structural Separation Requirements and Request for Immediate Relief in Relation to the
Provision of Nonlocal Directory Assistance Services, Memorandum Opinion and Order, 18 FCC
Red 8134 (Wireline Comp. Bur. 2003); Petition of Bell Atlantic for Forbearance from Section
272 Requirements in Connection with National Directory Assistance Services, Memorandum
Opinion and Order, 14 FCC Recd 21484 (Comm. Car. Bur. 1999).
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Statistical Area.” The Commission has given no indication that this framework applies to
petitions such as this.”” Nor does CenturyLink believe it should, particularly given the
Commission’s previous determinations in the Enterprise Broadband Forbearance Orders.”* In
an abundance of caution, however, CenturyLink demonstrates in this section that it is entitled to
the requested forbearance under any reasonable standard. This demonstration is preceded by a
discussion of the applicable product and geographic markets.

A. Product Market.

In the Enterprise Broadband Forbearance Orders, the Commission analyzed the state of
competition for these services as a group. That continues to be the proper approach given that
there is not a stand-alone market for any of these services, but rather a wider market for higher-
capacity services provided to enterprise customers through various technologies. In short, the

evolving nature of enterprise broadband services makes it appropriate to evaluate these services

* Petition of Owest Corporation for Forbearance to 47 U.S.C. § 160(c) in the Phoenix, Arizona
Metropolitan Statistical Area, Memorandum Opinion and Order, 25 FCC Red 8622 (2010).

? See Wireline Competition Bureau Seeks Comment on Applying the Qwest Phoenix Order
Analytic Framework in Similar Proceedings, 25 FCC Rced 8013, 8014 (2010) (seeking comment
on the application of the analytic framework to “other similar requests for regulatory relief,
including the pending remands of the Verizon 6-MSA Forbearance Order (WC Docket No. 06-
172) and the Qwest 4-MSA Forbearance Order (WC Docket No. 07-97)”"). The Commission has
previously noted the dissimilarities between the Verizon 6-MSA Order and the Enterprise
Broadband Forbearance Orders that would warrant use of a “similar type of market analysis” in
the two types of orders. FCC Brief, Ad Hoc, at 34 (filed Sept. 17, 2008) (citing
Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56, § 706(a), 47 U.S.C. § 157).

* Qwest also filed a challenge in the Tenth Circuit of the Commission’s analytical framework in
the Phoenix Forbearance Order. Qwest Corporation v. FCC (1 0™ Cir. No. 10-9543). That
appeal remains pending.
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