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[BEGIN HIGHLY CONFIDENTIAL]

[END HIGHLY CONFIDENTIAL)]
By the end of 2015, growth in data traffic is projected to create a spectrum capacity shortfall that
extends well beyond the more densely populated urban core.”® Nearly all sites have sectors
colored red, meaning that, absent deployment of additional spectrum, customers in [BEGIN
HIGHLY CONFIDENTIAL] [END HIGHLY CONFIDENTIAL] would experience

major impacts to speed and quality of their service.

5 Id.
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Customer Connections per 1 MHz (in Millions)62
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52 Customer connections numbers are based on each company’s 4™ Quarter 2011 results. In the
“Customer Connections per 1 MHz” chart (as with the “Spectrum Share v. Customer
Connections Share” chart that follows), Sprint and Clearwire are treated individually even
though they share spectrum and Clearwire’s spectrum is attributable to Sprint. See Annual
Report and Analysis of Competitive Market Conditions With Respect to Mobile Wireless,
Including Commercial Mobile Services, Fifteenth Report, 26 FCC Rcd 9664, 9682 n.19 (2011)
(“Fifteenth Report”) (“Throughout this Report, we attribute Clearwire to Sprint Nextel when
discussing spectrum holdings and network coverage.”). If Sprint and Clearwire are treated as a
single entity, their customer connections per 1| MHz would be 550,000. Because the chart
reflects connections per MHz of spectrum holdings, Sprint’s customer connection numbers do
not include an estimated 7.2 million customers that use Clearwire’s spectrum and network.
Instead, these customers are included in Clearwire’s customer connection numbers, just as
Verizon Wireless mobile virtual network operator (“MVNO”) customer connections are included
in the Verizon Wireless total. C Spire’s customer connections are based on an analyst report’s
estimate because C Spire does not publicly release customer numbers. Finally, the spectrum
calculations use the average MHz per licensed POP of bands included in the spectrum screen
(i.e., cellular, PCS, AWS, 700 MHz, 55.5 MHz of BRS/EBS, and SMR/900 MHz). These
spectrum calculations (except VZW Pre-Transaction) also presume all known material and
pending transactions are closed, including the proposed Verizon Wireless-Leap and T-Mobile-
AT&T transactions.
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Verizon Wireless’ spectral efficiency is similarly evident when its share of MHz*POPs®
is compared to its share of customer connections. As demonstrated below, Verizon Wireless’
spectrum share is 21 percent, while its customer market share is approximately 33 percent —a
ratio of 0.65 — the most efficient ratio among the wireless providers identified below. Post-
transaction, Verizon Wireless’ spectrum share will increase to nearly 26 percent. When applied
to its 33 percent customer market share, this results in a ratio of 0.79 — the second most efficient
ratio among the wireless providers identified below (again tied with MetroPCS).

Spectrum Share v. Customer Connections Share®
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None of these calculations takes into account spectrum that is usable for mobile voice and
broadband services but is not currently included in the spectrum screen. For example, Clearwire

provides fixed and mobile broadband services using approximately 160 MHz of BRS and EBS

% This metric allows the aggregation of spectrum holdings across different areas by multiplying
the megahertz of spectrum held in an area by the population in that area.

6 See supra note 62.
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involved given the fact that NextWave ... ha[d] limited operations and trial (non-
paying) customers in [those] markets.””> The Commission approved the transaction
in February 2004.%

In this circumstance, like those above, approval of the license assignments to facilitate
putting this spectrum to efficient use to serve consumers will advance the public interest.
Nonetheless, various commenters assert that SpectrumCo and Cox engaged in trafficking of
spectrum or improperly warehoused their spectrum. These assertions can be readily dismissed.

1. SpectrumCo Complied with All Relevant Commission Rules.

As explained in the Public Interest Statement, SpectrumCo did not acquire the AWS
licenses for the principal purpose of speculation or profitable resale and has complied fully with
the Commission’s anti-trafficking rules. Rather, SpectrumCo engaged in extensive and time-
consuming efforts to investigate the provision of mobile broadband service, and ultimately
concluded that provision of such service on a stand-alone basis did not make operational and

economic sense.

SpectrumCo’s Members Investigated Opportunities to Develop an Advanced Wireless
Network But Ultimately Determined to Sell the Spectrum Licenses. SpectrumCo acquired the
AWS licenses at auction in 2006 to put its owners in a position to provide their customers with a
wireless service. Since then, SpectrumCo has expended significant efforts, including spending
more than $20 million and conducting onsite inspections around the country, to clear or confirm
the clearance of more than 500 incumbent wireless point-to-point microwave links from the
AWS spectrum, including links that affected the spectrum that was transferred to Cox Wireless.”’

As Dr. Borth explains in the attached declaration, “the need to identify, negotiate, and relocate

% Id. at 2584 9 31 (quoting the parties’ application at 11-12).
% Id. at 2591 4 48.

?7 Pick Declaration at § 3.
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incumbent users is critical to making the spectrum commercially usable, but adds to the time
needed to start up a new system operating in the AWS spectrum.”98

The AWS band was in its infancy at the time of the auction, and there were many
unanswered questions about the spectrum and no off-the-shelf equipment available for use in the
band. As aresult, it was necessary for SpectrumCo to undertake significant testing and analysis
of the spectrum. Between 2007 and 2009, SpectrumCo created and operated an AWS 4G
technology test bed in King of Prussia, Pennsylvania to evaluate the three leading 4G technology
candidates at that time: WiMAX, Ultra Mobile Broadband (“UMB”), and Long Term Evolution
(“LTE”). Among other things, SpectrumCo subjected each 4G technology to a set of live,
operational tests over a period of several months, installing transmission equipment at several
outdoor cell sites and testing prototype handsets with each 4G technology.” After the King of
Prussia tests, SpectrumCo also collaborated with Nortel on LTE testing in the AWS band.
SpectrumCo obtained performance data from the multi-site LTE system at Nortel’s Ottawa,
Canada research and development facility. SpectrumCo also leased spectrum to original

equipment manufacturers, including Qualcomm, Nokia, and Samsung, to test devices for use in

the AWS band.

% Borth Declaration at § 37; see AWS-1 Service Rules Order, 18 FCC Red at 25190 9 70
(“[G]Jiven the relocation and band clearance issues associated with these bands, it makes sense to
adjust our usual ten-year license term ... [to 15 years].”) RCA argued in 2003 that “because the
... [AWS] spectrum is heavily encumbered by Federal and non-Federal users that need to be
relocated, and in recognition of other obstacles to deployment of the spectrum, ... the
Commission should set initial license terms at 15 years.” Comments of the Rural Cellular
Association, WT Docket No. 02-353, at 8 (filed Feb. 7, 2003). RCA cannot now credibly claim
that SpectrumCo’s band clearing efforts were not serious and substantial and in furtherance of
putting this spectrum to use. See RCA at 16-19.

% Borth Declaration at 9 43-44. As Dr. Borth observes, “[tJhe amount of time and resources
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ambitious construction effort, coupled with a “quick to market” strategy as an MVNO to offer
3G service to consumers in Cox’s cable footprint. Cox invested hundreds of millions of dollars
in network planning, equipment and device purchases, cell tower construction and leasing, and
back office and customer facing systems. In 2009 and 2010, Cox entered into vendor contracts,
accelerated hiring of wireless personnel, leased and constructed cell sites, and began network
trials.'®

Key milestones in Cox’s construction efforts include the following:

e March 2009 — Selected a cell site acquisition, design, and construction vendor to help
with network construction.

e March 2009 — Selected a network equipment provider to provide an end-to-end CDMA
solution.

e May 2009 — Announced an agreement with a provider of data management products and
service controller functions.

e January 2010 — Announced successful trials in San Diego and Phoenix of IMS-based
voice calling and high-definition video streaming over a 4G LTE network using Cox’s
AWS and 700 MHz spectrum.'"’

e January 2010 — Selected a vendor to support Cox’s CDMA network by providing a broad
suite of mobile messaging, roaming, and network solutions.

To build a customer base large enough to support its planned wireless network, Cox also
moved quickly to enter the wireless market as an MVNO provider, launching retail services in

three markets in November 2010 on Sprint’s CDMA-EVDO network.'” The launch of Cox

"% During this time, Cox was a leader in a consortium of smaller wireless service providers
formed to address 700 MHz spectrum, equipment, and policy issues, whose work facilitated the
development and modification of the Third Generation Partnership Project (“3GPP”) standards
for Long Term Evolution for Band Class 12 operations.

197 press Release, Cox, Cox Successfully Demonstrates the Delivery of Voice Calling, High
Definition Video Via 4G Wireless Technology (Jan. 25, 2010), http://cox.mediaroom.com/
index.php?s=43&item=469.

198 press Release, Cox, Cox Unveils Unprecedented ‘Unbelievably Fair (SM)’ Wireless Plans,
Bringing More Value to the Bundle (Nov. 19, 2010), http://cox.mediaroom.com/
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Wireless was the culmination of substantial effort, including negotiations with handset
manufacturers, in-depth market research, product design, and employee training. Providing
service as an MVNO also allowed Cox to develop business processes to support its own
network-based wireless offering.

Despite Substantial Effort and Expenditure, Cox Found It Uneconomic to Provide Its
Own Wireless Service. Notwithstanding Cox’s extensive efforts, it soon became clear that Cox
“would not be able to deploy a 3G mobile service on the AWS spectrum without sustaining
unacceptably large losses.”'”” Specifically, Cox’s business plan, which relied on selling wireless
service to customers within its cable footprint in 19 states spread across the country, ultimately
was incompatible with the changing marketplace. Product differentiation and consumer
acceptance depended heavily on bundling 3G wireless with Cox’s video and high speed Internet
services, but the transition to 4G occurred much faster than Cox anticipated. Cox realized that
demand for 4G services would far outpace Cox’s 3G network deployment efforts. As the
Commission has recognized, “economics of scale are important in the mobile wireless
industry.”'® Such scale was simply not achievable within Cox’s service territory as consumer

interest shifted to 4G service, rendering it impossible for Cox to recoup its costs.

index.php?s=43&item=516. Cox continued to roll out resold service through mid-2011,
ultimately offering service in eight markets. See, e.g., Press Release, Cox, Cox Launches
Wireless in Oklahoma (Mar. 29, 2011), http://cox.mediaroom.com/index.php?s=43&item=538;
Press Release, Cox, Cox Launches Wireless in Rhode Island, Connecticut, Cleveland (May 17,
2011), http://cox.mediaroom.com/index.php?s=43&item=543; Press Release, Cox, Cox
Launches Wireless in Roanoke and Northern VA (July 14, 2011), http://cox.mediaroom.com/
index.php?s=43&item=549.

199 Fenwick Declaration at 9 7.
110 pifteenth Report, 26 FCC Red at 9715 9 61.
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Thus, in May 2011, Cox decided to decommission its 3G network and focus on the
MVNO and its effort to deploy 4G service in the future.''' Six months later, Cox realized that it
would be unable to achieve the necessary scale as an MVNO; on November 15, 2011, Cox
announced that it was discontinuing its Cox Wireless service altogether and would transition
existing customers to other networks.''? That process will conclude by March 30, 2012. As
summarized in the declaration of Suzanne Fenwick, the Executive Director for Corporate
Development at Cox Communications, attached to the Public Interest Statement, “[t]he decision
to discontinue the Cox Wireless 3G service was based on the lack of wireless scale necessary to
compete in the marketplace; the acceleration of competitive 4G networks in Cox’s territories,
where Cox Wireless was limited by its MVNO agreement to providing 3G services; as well as
the cost and complexities associated with obtaining wireless devices most attractive to

»l13

coOnsumers.

% SpectrumCo and Cox Wireless Have Fully Complied with the
Commission’s Buildout Rules.

Two commenters, Free Press and The New Jersey Division of Rate Counsel, improperly

seek to use this proceeding to challenge the Commission’s AWS buildout rules, arguing that the

114

15-year initial license period is too long and flexible."" These challenges to the existing

buildout rules are beyond the scope of the Commission’s analysis of these transactions.

" See Fenwick Declaration at 5. Although Cox had initiated successful network trials in two
markets, Cox had not deployed commercial service over the 3G network. See id.

"2 Contrary to the suggestion of Free Press, this decision came before Cox’s agreements with
Verizon Wireless. See Free Press at 24 n.33.

'3 Fenwick Declaration at 9 7; see also Press Release, Cox, Cox Communications to
Discontinue Cox Wireless Service, Effective March 30, 2012 (Nov. 15, 2011),
http://cox.mediaroom.conv/index.php?s=43&item=569.

114 Free Press at 36; New Jersey Division of Rate Counsel at 10-17.
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As noted, the Commission properly determined that an initial term of 15 years was
appropriate for AWS licenses due to the significant time and resources required to relocate
incumbent users from the spectrum, to test and develop compatible technologies, and to

115" At the end of this initial 15-year period,

implement other aspects of wireless deployment.
upon application for renewal, AWS licensees must show that they are providing “substantial
service” in their license areas.''® The fact that SpectrumCo and Cox Wireless are not at this time
providing service — after only one-third of their 15-year initial license periods — presents no

compliance issue under the buildout rules.

II. THE TRANSACTIONS WILL NOT REDUCE COMPETITION.

The spectrum transactions before the Commission involve only the assignment of
spectrum — nothing more. In such spectrum-only transactions — despite the entreaties of some
commenters — the Commission appropriately limits its competitive analysis to the impact of the
spectrum acquisition. As the Commission explained in its December 2011 AT& T-Qualcomm
Order: “This transaction does not result in the acquisition of wireless business units and
customers or change the number of firms in any market, so our competitive analysis considers
only the competitive effects associated with the increases in spectrum that would be held by

AT&T post-tralnsaction."117 The same approach governs here.

"3 See supra note 98.

' See 47 C.F.R. § 27.14(a) (defining “substantial service” as “service which is sound, favorable,
and substantially above a level of mediocre service which just might minimally warrant
renewal”). In the AWS-1 Service Rules Order, the Commission agreed with RCA, the sole
commenter on the issue, and specifically declined to adopt interim performance requirements “to
provide flexibility to licensees to implement their business plans.” AWS-1 Service Rules Order,
18 FCC Red at 25193 € 77. The Commission determined a substantial service requirement
would provide AWS licensee with “the flexibility required to accommodate the new and
innovative services that ... will be forthcoming in these bands.” Id. at 25192 § 75.

" AT& T-Qualcomm Order at 4 29; see also Katz Declaration at §9 11-19.
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(“HHI™), do not apply here because these are spectrum-only transactions.'?’ The third screen is

designed to “identify markets where the spectrum amounts held by a transferee post-transaction

53122

provide reason for further competitive analysis of spectrum concentration. This “spectrum”

screen is 145 MHz in nearly all markets nationally,'” which is approximately one-third of the
spectrum deemed “suitable” for mobile telephony/broadband services.'”* Where this screen is
not exceeded, the Commission conducts no further inquiry: “[T]he purpose of this initial screen
is to eliminate from further review those markets in which there is clearly no competitive harm
relative to today’s generally competitive marketplace.”'?

The overwhelming majority of the markets at issue are below the spectrum screen: 121

6

of the 136 markets included in these transactions'*® — or approximately 89 percent — are below

121 See AT&T-Qualcomm Order at § 31 n.91 (holding that, “[b]ecause the instant transaction does
not result in the acquisition of wireless business units and customers or change the number of
firms in any market, we do not apply an initial screen based on the size of the post-transaction
Herfindahl-Hirschman Index (‘HHI’) of market concentration and the change in the HHI™).

12 AT&T-Qualcomm Order at | 31; see also AT&T-Verizon Wireless Order, 25 FCC Red at
8720-8721 ¢ 32.

123 Celico Partnership d/b/a Verizon Wireless and Atlantis Holdings LLC, Memorandum Opinion
and Order and Declaratory Ruling, 23 FCC Rcd 17444, 174739 53, 17477-78 ¥ 64 (2008)
(“Verizon Wireless-ALLTEL Order”) (noting that the screen includes those spectrum bands
designed for cellular, PCS, SMR and 700 MHz services, as well as AWS-1 and BRS spectrum),
recon. denied, 26 FCC Red 11763 (2011).

124 See AT&T-Qualcomm Order at 9 38; Fifteenth Report, 26 FCC Red at 9827 9 281.

123 Sprint Nextel Corp. and Clearwire Corp., Memorandum Opinion and Order, 23 FCC Red
17570, 17601 9 76 (2008) (“Sprint Nextel-Clearwire Order’”) (emphasis added); see also AT&T
Wireless Services, Inc. and Cingular Wireless Corp., Memorandum Opinion & Order, 19 FCC
Red 21522, 21569 94 109 (2004) (“AT&T Wireless-Cingular Order™).

126 The SpectrumCo licenses cover areas within 120 Basic Economic Areas (“BEAs”) and one
Regional Economic Area Grouping (“REAG”) (Hawaii). See Verizon Wireless-SpectrumCo
Public Interest Statement at 1. The Cox Wireless licenses cover areas within 29 BEAs. See
Verizon Wireless-Cox Wireless Public Interest Statement at 1. Although the actual geographic
areas covered by the licenses do not overlap, see Verizon Wireless-Cox Wireless Application,
Exh. 3 at 1, 13, there are a number of BEAs in which there is more than one license. As a result,
there are 135 BEA markets and one REAG market included in the combined transactions. The

43



REDACTED - FOR PUBLIC INSPECTION

the threshold. Verizon Wireless’ post-transaction spectrum holdings would remain below the
screen in 2,531 of the 2,577 counties covered by the SpectrumCo and Cox Wireless licenses'?’ —
or in more than 98 percent of all the covered counties. Indeed, of the approximately 287 million
POPs covered by the AWS licenses, approximately 281.8 million POPs — or 98 percent — are
located in areas where the screen is not exceeded. Putting aside the fact that the existing screen
does not include additional spectrum that some competitors are in fact using to provide mobile
services (such as the PCS G Block and the EBS spectrum),'?® and even limiting the analysis to
the 422 MHz of spectrum that the Commission treats as available and suitable for mobile
telephony/broadband services,'”’ no review is appropriate in these areas under Commission
precedent. According to the Commission, “there is no need for additional analysis where there
[i]s at least [two-thirds of the mobile telephony spectrum] available to other firms to compete in

the provision of mobile telephony services.”'*

screen is triggered in only 15 of the BEA markets. See Verizon Wireless-SpectrumCo Public
Interest Statement at 24-25; Verizon Wireless-SpectrumCo Application, Exh. 7 at 1-3; Verizon
Wireless-Cox Wireless Public Interest Statement at 21.

127 As noted in the Applications, Verizon Wireless would remain below the screen in 2,230 of the

2,276 of the counties covered by the SpectrumCo licenses and in all 303 counties covered by the
Cox Wireless licenses. See Verizon Wireless-SpectrumCo Public Interest Statement at 25;
Verizon Wireless-SpectrumCo Application, Exh. 5 and Exh. 7 at 2; Verizon Wireless-Cox
Wireless Public Interest Statement at 21; Verizon Wireless-Cox Wireless Application, Exh. 5.
Although the actual geographic areas covered by the licenses do not overlap, SpectrumCo and
Cox Wireless each holds licenses that encompass non-overlapping partitioned portions of the
same two counties (Santa Barbara and Orange Counties in California). As a result, the combined
total number of counties covered by the licenses is 2,577, of which the screen is exceeded in only
46 counties. See Verizon Wireless-SpectrumCo Public Interest Statement at 28. These figures
take into account spectrum Verizon Wireless proposes to acquire from Leap Wireless, Savary
Island License A, and Savary Island License B, in separate transactions pending before the FCC.

128 See infra notes 180-181 and accompanying text.
129 See infra note 157 and accompanying text.

39 AT&T Inc. and Dobson Communications Corp., Memorandum Opinion and Order, 22 FCC
Red 20295, 20313 9 30 (2007) (“AT&T-Dobson Order™); see also id. at 20317 9§ 39.
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