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d/b/a Verizon Wireless and Cox TMI Wireless, LLC for Consent to Assign Licenses

Dear Ms. Dortch:

Pursuant to the Protective Orders in this proceeding, please find enclosed two copies of
Public Knowledge et al.”s Reply Comments in redacted form.
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/s Harold Feld
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! The Benton Foundation is a nonprofit organization dedicated to promoting
communication in the public interest. These comments reflect the institutional view of the
Foundation and, unless obvious from the text, are not intended to reflect the views of
individual Foundation officers, directors, or advisors.
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A. Applicants’ Portrayal of the Joint Operating Entity as a Mere “Research
Agreement” Is Contrary to Evidence Placed in the Record in this Proceeding.

Applicants refer to the JOE as a mere “research agreement,”*® but the JOE Agreement
itself—which is still only incompletely submitted into the record by Applicants—demonstrates
that the JOE is much more than a simple agreement to research together. Indeed, it is precisely
the provisions of the JOE that extend well beyond research that cause the most concern for future
competition in the wireless and wireline services market.

The JOE Agreement, particularly when combined with the Applicants’ agency and
reseller agreements, blatantly contemplates and requires conduct that extends far beyond a
typical research agreement. Here, it is useful to look to the 1984 National Cooperative Research
Act (NCRA),” which defined a “joint research and development venture,” including both
activities that are and are not included within the scope of a joint research and development
venture.”® The statutory provision defining joint ventures (which includes research agreements)
specifically excludes “entering into any agreement or engaging in any other conduct restricting,

requiring, or otherwise involving the marketing, distribution, or provision by any person who is a

26 Joint Opposition, Exhibit 6, at 18 n.52.

27 pub L. No. 98-462 (codified as amended at 15 U.S.C. § 4301-05). In 1993, Congress amended
the NCRA to extend protections to joint ventures that were involved in production activities, in
part because of scholarly commentary, because it was unclear whether joint ventures could

engage in activities going beyond research and development while still retaining the protections
of the NCRA. National Cooperative Research and Production Act of 1993, 15 U.S.C. § 4301-06.

28 HERBERT HOVENKAMP, MARK D. JANIS & MARK A. LEMLEY, IP AND ANTITRUST: AN
ANALYSIS OF ANTITRUST PRINCIPLES APPLIED TO INTELLECTUAL PROPERTY LAW § 36.3bl
(Aspen 2004 Supp.). Although the NCRA may not be directly applicable to this proceeding, it
established a national standard under which certain cooperative ventures could avoid treble
damages under antitrust law. The NCRA thus provides an objective background against which
the Applicants’ use of the label “research agreement” can be measured. By contrast, Applicants
offer no examples or standards that would justify referring to the JOE as a “research agreement.”
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Applicants make the proffer required under the Commission’s cable ownership rules to avoid
any discussion of programming services.®’ Finally, Applicants ignore Petitioners’ argument that
the agreements give rise to an attributable interest under Section 652 because participation in an
LLC is fully attributable to the members of the LLC absent a single majority shareholder.®® As
Petitioners have explained, it is ridiculous to pretend that Verizon Communications is not
directly involved in this transaction when the JOE Agreement [BEGIN HIGHLY
CONFIDENTIAL)] [END
HIGHLY CONFIDENTIAL] And as Applicants revealed just last week, their discussions of
the license transfer and commercial agreements have from the very beginning [BEGIN
HIGHLY CONFIDENTIAL]
[END HIGHLY CONFIDENTIAL]

Applicants are apparently either unable or unwilling to counter the substance of
Petitioners’ arguments."" Petitioners have thoroughly established how Verizon Wireless is an
affiliate of Verizon Communications under Section 652,”* as well as how the JOE Agreement

[BEGIN HIGHLY CONFIDENTIAL]

[END HIGHLY
%7 See 47 C.F.R. § 76.503 Note (b)(2).
%8 See Petition to Deny, Confidential App. at A-8—A-9.
% See, e.g., [BEGIN HIGHLY CONFIDENTIAL] [END HIGHLY

CONFIDENTIAL]
" IBEGIN HIGHLY CONFIDENTIAL]

[END HIGHLY CONFIDENTIAL]
7! See Petition to Deny at 5, 17—19, 42-44; Petition to Deny, Confidential App. at A-8—A-9.
72 See Petition to Deny at 42-44.

73 [BEGIN HIGHLY CONFIDENTIAL]
[END HIGHLY CONFIDENTIAL]
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