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Before the 
Federal Communications Commission 

Washington, DC 
 
 
In the Matter of  ) 
  ) 
Request for Review of the Decision of   )                                      
the Universal Service Administrator  ) 
or Waiver and Consolidation by  ) 
    ) 
Atlanta Public Schools  ) File No. SLD-819508 
Atlanta, Georgia  )   
  ) 
Schools and Libraries Universal Service  )  CC Docket No. 02-6 
Support Mechanism 
	
	
	
	

REQUEST FOR REVIEW OR WAIVER   

Atlanta Public Schools (“School District”), by its representative, hereby requests 

that the Commission review and reverse the Decision of the Administrator (“USAC”) in 

the above-captioned matter dated March 13, 2012,1 and instruct USAC to fund the two 

FY 2011 funding requests in issue.2  Alternatively, the School District requests that the 

Commission reach the same result by waiving its rules.  

 

Request For Consolidation 

 Additionally, the School District requests that this matter either be consolidated or 

considered together with the following matter that is currently pending before the 

Commission on appeal: 

 Request for Review of the Decision of the Administrator by Atlanta Public 
Schools or Waiver 

 Submitted and posted on March 2, 2012 
 CC Docket 02-6;  File No. 762323  
 http://apps.fcc.gov/ecfs/comment/view?id=6017017356    

																																																								
1 See Exhibit 1, Funding Commitment Decision Letter 
2 FRN 2229785	($6,483.96	pre‐discount	amount)	and	FRN	2229791	($119,954.04	pre‐discount	
amount).	 	 	
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Except for the category of service (internal connections versus basic maintenance 

of internal connections) and the funding year (FY 2010 versus FY 2011), the relevant 

facts and legal issues are identical.  The earlier matter involved funding requests for the 

purchase and installation of wireless LANs. This one involves funding requests for 

maintaining those networks.  The parties and the competitive bidding process are exactly 

the same,3 as is USAC’s reason for denying funding.   

 

Accordingly, in support of this appeal, the School District hereby incorporates by 

reference all of the materials submitted previously to the Commission in connection with 

its March 2, 2012 appeal.  For purposes of convenience, we have copied the “Summary” 

section from that appeal below.  Plus, we would like to include one additional comment. 

 

USAC’s rationale for denying funding is that E-rate law locks schools and 

libraries into whatever contracting decisions their scoring matrices happen to yield.  Thus 

selecting a different vendor, for any reason, according to USAC, automatically violates 

program rules.  That cannot possibly be the case.  

 

USAC appears to be operating under the mistaken assumption that it is supposed 

to be an arbiter of state contracting and procurement issues, and that it is supposed to, in 

essence, substitute E-rate law and processes for long-standing rules, regulations, case 

law, and procedures that govern public contracting at the state and local level.  But the 

truth is that neither Congress nor the Commission ever intended for the E-rate program’s 

administrator to operate as if it were a federal, contract appeals board.  RFP-related 

procedural issues, such as whether a school district in Georgia, New York, Montana, 

Alaska or elsewhere must, in every case, award its contract to the highest scoring vendor, 

are local ones, and those kinds of issues should be dealt with locally or not at all.  

Moreover, all issues of federalism aside, USAC possesses neither the expertise nor the 

resources to take on that kind of mammoth responsibility.     

 

 

																																																								
3	USAC refers to the service provider as both PC Specialists, Inc. and Technology Integration Group.  The 
company’s official name is PC Specialists, Inc. d/b/a Technology Integration Group.	
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SUMMARY 

After evaluating proposals, the School District awarded its wireless networking 

contract to the highest scoring reseller/installer of Xirrus wireless networking equipment.  

This vendor was not the highest, but rather the second highest, scoring vendor overall. 

USAC contends that the School District is not entitled to any E-rate support for that 

contract because the vendor’s proposal did not receive the highest score overall.  Once a 

school or library inserts a scoring matrix into an RFP, USAC explained, E-rate rules 

leave applicants with no contracting discretion, unless there is a reason to disqualify the 

top-scoring proposal.  If it cannot be disqualified, the school or library is stuck with the 

result, regardless of the circumstances or the consequences. That uncompromising result, 

USAC says, is what E-rate rules require.  We disagree.   

 

The Commission has never adopted such a hard and fast, unbending rule, and for 

good reason.  Such a rule would unnecessarily reduce the autonomy of applicants to 

make procurement decisions that best suit their local needs.  Moreover, the Commission’s 

policy has never been to permit USAC’s administrative interests in procedural and 

mathematical exactitude to trump the needs of schools and libraries for common sense 

solutions to their local telecommunications and networking needs.   

 

The School District does not contend that USAC should not have been skeptical. 

Indeed, when it learned that the highest scorer had not been selected, it had every reason 

to be.  However, once the School District presented substantial, credible evidence to 

show that its contracting decision made perfect economic, operational and administrative 

sense, and was not the result of any anti-competitive design, USAC should never have 

second-guessed it.    

 

Two vendors submitted networking proposals that included Xirrus equipment.  

The School District selected the vendor whose price was the lower of the two, and, as 

mentioned previously, whose point total was #2 overall.  The School District’s Chief 

Information Officer believed strongly that this was the correct decision because it was 

clear that the total cost of accepting the #1 point scorer’s proposal was going to cost the 

School District considerably more money over time and was going to be much more 
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difficult and time consuming to implement.  The School District argued to USAC, which 

USAC noted in its decision and did not dispute, that contracting with the #2 vendor 

served the best interest of the School District.  For USAC though, the issue was simple – 

the contract had to go to the #1 point scorer.  

 

It is important to keep in mind that procuring goods and services is an art, not a 

science.  That is why there are times, like those here, where after all the dust settles, it 

becomes clear that the #2 choice is the wiser, more cost-effective one to make.  And that 

is why USAC’s decision should be reversed. 

 

If the Commission disagrees, however, and concludes that the School District did 

violate a rule by contracting with the #2 vendor, then a waiver is certainly warranted.  

The School District should not be penalized for deciding not to rubber stamp the 

mathematical outcome of an evaluation review process.  The School District’s CIO 

concluded, and, after reviewing his recommendation, the School District’s other senior 

officials involved in the procurement process all agreed, that it did not make good 

economic, operational, or administrative sense to accept the highest-scoring proposal.  

Neither state nor local rules prohibited that decision, and despite a great deal of political 

and partisan uproar at the time, what became perfectly clear at the end of the day was that 

the procurement process had been perfectly fair and open.  And last but not least, the 

School District selected, exactly as E-rate rules require, the most cost-effective proposal 

it received. 

 

Respectfully submitted  
on behalf of Atlanta Public Schools 
 

/s/ John D. Harrington 
__________________________ 
John D. Harrington 
Chief Executive Officer 
Funds For Learning, LLC 
2575 Kelley Pointe Parkway – Suite 200    
Edmond, OK 73013  
405-341-4140 
jharrington@fundsforlearning.com 
 
April 3, 2012 
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