
 
 
 
 
May 1, 2012 
 
BY HAND DELIVERY AND ELECTRONIC FILING 
 
Marlene H. Dortch 
445 12th Street, S.W. 
Room TW-A325 
Washington, DC 20554 
 
Re: Notice of Ex Parte Communication 
 
 Satellite Broadcasting & Communications Association, Petition for Declaratory 

Ruling Regarding Application of the Over-the-Air Reception Devices Rule to 
Certain Provisions of the Philadelphia, Pennsylvania Code, CSR-8541-O 

 
Dear Ms. Dortch: 
 
 On April 30, 2012, representatives of the satellite industry met with Commission 
staff to discuss the above-captioned proceeding, related to the City of Philadelphia’s 
attempt to restrict the placement of satellite antennas, and our contention that such 
restrictions violate the Commission’s OTARD rules.  Present on behalf of the 
Commission’s Media Bureau were Mary Beth Murphy, John Norton, Kenneth Lewis, 
Sonia Greenaway-Mickle, and Simon Banyai.  Present on behalf of the satellite industry 
were Lisa McCabe of the Satellite Broadcasting & Communications Association, Jeffrey 
Blum of DISH Network, Stacy Fuller of DIRECTV, and Michael Nilsson, outside 
counsel to DIRECTV.   
 
 We discussed a variety of issues raised in the comments, reply comments, and ex 
parte letters filed by the satellite industry.  In particular, we discussed two areas in which 
Philadelphia now seems to be urging the Commission to act on something other than the 
language of the Ordinance itself:  signal testing and antenna removal.1  As demonstrated 
below, Philadelphia cannot save the Ordinance it actually enacted by promising to 
enforce some other, more reasonable one.  And the Commission cannot unilaterally 
rewrite Philadelphia’s Ordinance to make it more reasonable.  Philadelphia’s handiwork 
must stand or, in this case, fall on its own.   
 
 
 
                                                           
1  Proposed Sections PM-9-632(4), PM-9-632(6). 



WILTSHIRE & GRANNIS LLP 
 
Marlene H. Dortch 
May 1, 2012 
Page 2 of 5 
 

 

 
 
I. Testing 
  
 For single-family dwellings, Philadelphia would require providers and installers 
to provide “a signed statement certifying that, based on actual testing conducted at the 
site, the satellite dish or antenna cannot be placed in a location other than between the 
façade of the building and the street without a material delay, material reduction in signal 
reception or significant additional cost.”2  For multi-family homes, the certification must 
state that no alternative location was available regardless of cost, delay, or preclusion.3    
 
 In our prior advocacy, we noted that the phrase “actual testing” permits 
Philadelphia to require expensive and burdensome tests, with no exception based on cost, 
delay, or signal preclusion.4  We also noted that, “[h]ad the Ordinance itself specified, for 
example, that installers could use simple line-of-sight testing (i.e., the sort of testing they 
now use to determine whether potential subscribers can receive satellite signals at all), 
DIRECTV and DISH Network would have less reason to object.”5  We now understand 
that Philadelphia may have indicated to the Commission either that it intends to enforce 
the “actual testing” requirement as only requiring line-of-sight testing or that the 
Commission itself should construe the Ordinance in this manner. 
 
 We certainly appreciate Philadelphia’s apparent concession that requiring more 
than line-of-sight testing would violate OTARD.  As we have stated repeatedly, however, 
Philadelphia’s mere promise to regulate “reasonably” or “flexibly” is no cure to an 
Ordinance whose plain language permits the city to regulate unreasonably and 
inflexibly.6  The reason OTARD requires Philadelphia to justify its Ordinance as written7 
is, in part, to prevent exactly this sort of situation—in which viewers will choose cable 
rather than satellite because they are unaware of, do not fully understand, or do not trust 
Philadelphia’s promises of lenient enforcement.  Philadelphia must defend its 
                                                           
2  Proposed Section PM-9-632(4). 
3  Id.   
4  For single-family homes, the certification requirement applies if the test reveals that 

installation would “significantly” raise costs, etc., a standard that does not itself meet 
OTARD.  But the testing requirement itself contains no exception where testing would cause 
costs, delays, or signal preclusion.  This provides independent grounds to find that the 
provision violates OTARD. 

5  Reply Comments of DIRECTV, LLC and DISH Network L.L.C. at 12 (filed Jan. 6, 2012) 
(“DIRECTV and DISH Reply Comments”).  Even such a rule, however, could impose 
unreasonable costs and delay if interpreted, for example, as requiring testing of every nook 
and cranny of the yard or the use of a bucket truck and crane.   

6  Id. at 6-9.   
7  47 C.F.R. § 1.4000(g).  
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“particular governmental…restriction,”8 not an alternate restriction invented post hoc in 
litigation.  This means that Philadelphia must justify all of the things the Ordinance 
allows it to do, not merely the things Philadelphia now promises to do to implement its 
own mandate.9   
 
 Nor can the Commission step in and rewrite Philadelphia’s Ordinance for it.  The 
Ordinance quite plainly allows Philadelphia to require testing that “impairs” viewing for 
OTARD purposes.  The Commission cannot construe the Ordinance otherwise without 
rewriting it.  And rewriting statutes is simply not the function of a reviewing body, under 
OTARD or anywhere else.10  For the Commission to do so would “constitute a serious 
invasion of the legislative domain,” and “sharply diminish [Philadelphia’s] incentive to 
draft a narrowly tailored law in the first place.”11   
 
II. Antenna Removal 
 
 Philadelphia’s Ordinance requires satellite providers and installers to remove 
antennas that are “no longer in service.”12  The term “no longer in service” is not defined.  
In our previous advocacy in this proceeding, we pointed out that this language permits 
Philadelphia to impair service in a variety of ways to several groups of subscribers, 
including low-income and immigrant subscribers and subscribers who move.13  This 
language also impairs service to subscribers behind on their bills.  Both DIRECTV and 

                                                           
8  Id. 
9  Cf. Whitman v. American Trucking Ass’ns, 531 U.S. 457, 473 (2001) (“The idea that an 

agency can cure an unconstitutionally standardless delegation of power by declining to 
exercise some of that power seems to us internally contradictory.  The very choice of which 
portion of the power to exercise—that is to say, the prescription of the standard that Congress 
had omitted—would itself be an exercise of the forbidden legislative authority.  Whether the 
statute delegates legislative power is a question for the courts, and an agency's voluntary self-
denial has no bearing upon the answer.”) (emphasis in original).   

10  See U.S. v. Stevens, 130 S.Ct. 1577, 1591-92 (2010) (“This Court may impose a limiting 
construction on a statute only if it is readily susceptible to such a construction.  We will not 
rewrite a . . . law to conform it to constitutional requirements….”) (internal citations and 
quotations omitted).   

11  Id. (continuing that, “[t]o read [the section at issue] as the Government desires requires 
rewriting, not just reinterpretation”) 

12  Proposed Section PM-9-632(6).   
13  Reply Comments of the Satellite Broadcast and Communications Association at 14 (filed Jan. 

6, 2012).  We discussed this concern in more detail in our recent Petition concerning the City 
of Chicago’s Ordinance, and hereby incorporate that discussion by reference.  See Satellite 
Broadcast and Communications Association Petition for Declaratory Ruling Regarding 
Application of the Over-the-Air Reception Device Rule to Certain Provisions of the Chicago 
Zoning Ordinance, CSR CSR-8624-O at 15-17 (filed Apr. 19, 2012).  
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DISH network have procedures to deal with subscribers who fail to pay their monthly 
bill.  Both companies engage in “soft disconnects,” in which service is temporarily 
suspended, then restored upon payment of past due amounts.  Under Philadelphia’s 
language, antennas would have to be removed in such circumstances because they are 
“no longer in service.”  This, again, would both “unreasonably delay” and “increase[] the 
cost” of “installation” and “use” of antennas.14 
 
 Even setting these issues aside, a removal requirement would impair viewing with 
respect to the “maintenance” of satellite antennas.  It imposes obligations on satellite 
maintenance that are hopelessly vague, perhaps even unconstitutionally so.15  And it 
imposes obligations that may be beyond the legal authority of satellite providers to meet, 
as providers and installers require permission before entering a customer’s property or 
removing an antenna that belongs to the customer.  Failure to obtain such permission 
could potentially expose the provider or technician to a trespass or similar claim.  There 
is no guarantee that such permission will be forthcoming.  Philadelphia cannot legislate a 
requirement that could obligate satellite TV providers to break the law, or even expose 
themselves to the possibility of legal liability, simply because it wants to address 
aesthetic concerns.  Any attempt by satellite carriers to comply with such a regime would 
“unreasonably increase[] the cost” of “maintenance” of satellite antennas.16      
 
 

* * * 
 
 For the reasons set forth above, and set forth in our prior advocacy, SBCA, 
DIRECTV, and DISH urge the Commission to find that Philadelphia’s Ordinance does 
not comply with, and is preempted by, the OTARD rules.  Given the apparent eagerness 
of other cities to follow in Philadelphia’s footsteps, we urge the Commission to act 
especially promptly.  
 
 The Commission has requested electronic filing of Cable Special Relief petitions, 
but has yet to do so for OTARD cases (which share file numbers with special relief 
petitions).  To avoid any potential confusion, I am filing one copy of this letter 

                                                           
14  47 C.F.R. §§ 1.4000(a)(3)(i)-(ii). 
15  Because Philadelphia does not define what it means for an antenna to be “no longer in 

service,” this provision neither provides readers “of ordinary intelligence a reasonable 
opportunity to know what is prohibited,” Grayned v. City of Rockford, 408 U.S. 104, 108 
(1972), nor does it set forth “relatively clear guidelines as to prohibited conduct” and provide 
“objective criteria” to evaluate whether the provision has been complied with.  Posters ‘N’ 
Things, Ltd. v. United States, 511 U.S. 513, 525–526 (1994).  As such, it impermissibly 
encourages arbitrary and discriminatory enforcement.  Kolender v. Lawson, 461 U.S. 352, 
357 (1983). 

16  47 C.F.R. §§ 1.4000(a)(3)(i)-(ii). 
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electronically under the new guidelines, and two copies by hand with the Secretary’s 
office.   
 

Should you have any questions regarding this letter, please do not hesitate to 
contact me.       
       

Sincerely, 

 
Michael Nilsson 
Counsel to DIRECTV, Inc.  

 
 
Encl. 
 
Cc: Mary Beth Murphy 
 John Norton 
 Kenneth Lewis 

Sonia Greenaway-Mickle  
 Simon Banyai 
  


