
   

 

Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 
 
  

In the Matter of  
Public Notice on Interpretation of the 
Terms “Multichannel Video 
Programming Distributor” and 
“Channel” as Raised in Pending 
Program Access Complaint Proceeding  

)  
)  
)  
)  
)  
) 
  

MB Docket No. 12-83  

 
Reply Comments of Consumer Electronics Association 

 
The Consumer Electronics Association (CEA) respectfully submits these 

Reply Comments in the above-entitled proceeding.1  CEA’s more than 2,000 

member companies include the world’s leading consumer electronics 

manufacturers. CEA’s members design, manufacture, distribute, and sell a wide 

range of consumer products including television receivers and monitors, 

computers, computer television tuner cards, digital video recorders (“DVRs”), 

game devices, navigation devices, music players, telephones, radios, and products 

that combine a variety of these features and pair them with services.  CEA and its 

members have a vital interest in open and competitive markets for programming, 

as well as for devices, software, interfaces, and applications.  The comments filed 

in response to the Media Bureau’s Public Notice suggest that it involves public 

policy issues of potentially fundamental significance for these markets.  Hence the 

Bureau should not make or propose fundamental policy decisions in the context of 

adjudicating this proceeding. 

                                                 
1 FCC, Public Notice, Media Bureau Seeks Comment on Interpretation of the Terms 
“Multichannel Video Programming Distributor” and “Channel” as Raised in Pending 
Program Access Complaint Proceeding, MB Dkt. No. 12-83 (rel. Mar. 30, 2012). 
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 CEA cannot agree with those who suggest that in resolving the matter under 

consideration the Bureau should apply definitions other than as interpreted in its 

regulations.  Nor should this proceeding be viewed as an occasion for rulemaking.  To the 

extent the Commission determines that some action is necessary, however, CEA agrees 

with those (on either side of the “MVPD” question) who have said that any reformulation 

of who is an “MVPD” should occur in the context of a plenary notice-and-comment 

proceeding, rather than in the sort of adjudicatory context referenced in the Public Notice.   

I. THIS PROCEEDING PROVIDES NEITHER THE 
APPROPRIATE VENUE NOR AN OCCASION FOR THE 
COMMISSION TO CHANGE ITS UNDERSTANDING OF 
“MVPD.” 

 
In the responses to this Public Notice, some incumbent MVPDs are open to 

understanding the law as affording MVPD rights and privileges to qualified OVDs.2  

Others assert with equal force that existing law cannot support such an interpretation.3  

Network affiliates and other local broadcasters, joined by OVDs, independent writers and 

programmers, and a prominent public interest group, favor an updated understanding of 

“MVPD,” even though it would carry additional regulatory obligations.4  But prominent 

Internet commerce organizations caution that MVPD obligations should not necessarily 
                                                 
2 Comments of DirecTV, LLC at 2, 15-16 (May 14, 2012); cf. Comments of AT&T at 5-6 
(May 14, 2012). 
 
3  Comments of the National Cable & Telecommunications Association (May 14, 2012); 
Comments of Comcast Corp. (May 14, 2012); Comments of Time Warner Cable Inc. at 
6-10 (May 14, 2012); Comments of Verizon (May 14, 2012). 
 
4 Comments of ABC Television Affiliates Association, CBS Television Network 
Affiliates Association, and NBC Television Affiliates (May 14, 2012); Comments of 
Saga Communications, Inc. (May 14, 2012);  cf. Comments of the National Association 
of Broadcasters (NAB) at 2-7 (May 14, 2012); Comments of M3X Media, Inc. at 7-9 
(May 14, 2012); Comments of Sky Angel U.S. (May 14, 2012); Comments of Syncbak, 
Inc. at 5-6 (May 14, 2012); Comments of the Writers Guild of America, West, Inc. (May 
14, 2012); Comments of Public Knowledge (May 14, 2012).  
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be imposed on OVDs and other Internet-based entities.  They say that this is not an 

appropriate proceeding for the Bureau or the Commission to consider actions that could 

have such consequence.5  

CEA, like some others who oppose a general and sudden expansion of the MVPD 

definition,6 has expressed concerns about business policies and practices of incumbent 

MVPDs.  These practices limit opportunities for device competition,7 and (hence) limit 

competition in program access, and in the ability of consumers to choose between 

competing packages of MVPD services.  CEA and others have also expressed the 

concern that incumbent MVPDs may use their leverage over program acquisition to limit 

competition from emerging OVD providers.8  CEA agrees with the Open Internet 

Coalition that (in addition to the device licensing and home network interface practices 

noted above) the FCC should monitor the ability of incumbent MVPDs to discriminate 

against OVDs, and against their would-be viewers, with respect to data usage, and 

                                                 
5 Comments of Open Internet Coalition (May 14, 2012); Comments of the Computer & 
Communications Industry Association (CCIA Comments) at 4-6 (May 14, 2012).   
 
6 CCIA Comments at 2-4; Open Internet Coalition Comments at 3-7. 
 
7 See, In the Matter of Video Device Competition, Implementation of Section 304 of the 
Telecommunications Act of 1996, Commercial Availability of Navigation Devices, 
Compatibility Between Cable Systems and Consumer Electronics Equipment, MB Dkt. 
No. 10-91, CS Dkt. No. 97-80, PP Dkt. No. 00-67, Comments of the CEA and Consumer 
Electronics Retailers Coalition  (CERC) on Notice of Inquiry at 19 (July 13, 2012); Reply 
Comments of CEA and CERC at 3, 5-8 (Aug. 12, 2010). 
  
8 In the Matter of Annual Assessment of the Status of Competition in the Market for the 
Delivery of Video Programming, MB Dkt. No. 07-269, Comments of the AllVid Tech 
Company Alliance on Further Notice of Inquiry at 10 (June 8, 2011); Ltrs. from AllVid 
Tech Company Alliance to Chairman Julius Genachowski, FCC re Video Device 
Competition, MB Dkt. No. 10-91; Commercial Availability of Navigation Devices, CS 
Dkt. No. 97-80; Compatibility Between Cable Systems and Consumer Electronics 
Equipment, PP Dkt. No. 00-67 (Feb. 16, 2011 at 9, July 27, 2011 at 3-4). 
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content acquisition and licensing.9  Such discrimination will not automatically be relieved 

by allowing some OVDs to migrate to MVPD status.10  Yet, as both CCIA and the Open 

Internet Coalition point out, these businesses, whether they seek MVPD status or not, 

would be subject to additional regulatory obligations that could actually hamper their 

abilities to compete.  These businesses are not parties to this adjudicatory proceeding and 

should not be forced to bear any such consequence of it.  Nor has Sky Angel, or any other 

entity, petitioned the Commission to conduct a rulemaking on this subject, or set forth 

reasons why it should.  

II. IF THE COMMISSION DOES RECONSIDER ITS 
UNDERSTANDING OF “MVPD” IT SHOULD DO SO IN THE 
CONTEXT OF AN UNRESTRICTED NOTICE AND 
COMMENT PROCEEDING. 

 
As CEA has urged in other contexts,11 issues of public policy are better addressed 

in public notices that contemplate rulemaking, rather than as issues that are ancillary to 

circumstances or disputes that do not.   

 Several on each side have cautioned that this Public Notice occurs in the context 

of a “restricted” proceeding, and suggest that if the Commission is to move forward in 

any manner that implicates changes in public policy it should do so in an unrestricted 

                                                 
9 Comments of the Open Internet Coalition at 6-7. 
  
10  As DirecTV points out in its comments at 13 - 14, the FCC would need to adopt 
metrics to define which of these programmers should be considered an MVPD.  There 
has been little or no public discussion or debate as to what these metrics should be.  
DirecTV’s suggestions are constructive but are far from reflecting the sort of private 
sector initiative that normally would occasion rulemaking. 
 
11 See, e.g., In the Matter of Basic Service Tier Encryption, Compatibility Between Cable 
Systems and Consumer Electronics Equipment, MB Docket No. 11-169, PP Docket No. 
00-67, Comments of CEA at 2-3  (Nov. 28, 2011). 
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notice and comment proceeding.12  CEA agrees.  CEA participates in a number of 

Commission Dockets as to which the understanding of “MVPD” (and, now, “OVD”) is 

of core significance.13  The Media Bureau and the Commission should not revisit the 

meaning of these terms in a context other than a proceeding that (1) contemplates 

rulemaking,14 and (2) invites public comment on a permit-but-disclose basis, and thus is 

subject to the Commission’s updated ex parte rules.  

Respectfully submitted, 

   Julie M. Kearney 
 
Julie M. Kearney 
Vice President, Regulatory Affairs 
Consumer Electronics Association 
1919 S. Eads St. 
Arlington, VA  22202    
(703) 907-7644 

 
Dated:  June 13, 2012 

                                                 
12 Comments of NAB at 1; Comments of Open Internet Coalition at 2; Comments of 
CCIA at 5; Comments of AT&T at 2; Comments of Cablevision at 2, 3, 10-12, 20.  Cf. 
Comments of Comcast at 14-15 (congressional action would be necessary).  
 
13 E.g., Competitive Availability of Navigation Devices (97-80, 00-67, 10-91), Basic 
Service Tier Encryption (11-169), Closed Captioning (11-154), Video Description (11-
43), EAS (04-296). 
 
14 The Supreme Court has overruled FCC shifts in policy arising from adjudication rather 
than rulemaking.  See, Community Television of Southern California v. Gottfried, 459 
U.S. 498, 511(1983). 


