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WRIGHT PETITIONERS’ ALTERNATIVE RULEMAKING PROPOSAL
TALKING POINTS - CC Dkt. No. 96-128

Long Distance Inmate Telephone Rates Remain Exorbitant. Inmate telephone services are the last
unregulated telecommunications monopoly niche. In spite of reform efforts in some states, most
interstate inmate telephone rates remain exorbitant. In fact, interstate rates are a profit center for
inmate service providers and subsidize their intrastate inmate services. Many prisons still permit no
alternatives to collect calling.

High Commissions Demanded To Secure Service Contracts Increase Rates. Requiring successful
bidders for exclusive prison calling service contracts to pay commissions, amounting to as much as
65 percent of gross revenues, “perversely” results in higher service rates. Inmate Payphone Order, 17
FCC Red 3248, 3253 (2002).

Judicial Referral To FCC. Inmate telephone service competition and rates issues raised in Wright v.

Corrections Corp. of America, a prisoners’ rights class action, which was referred to the FCC in 2001.

The District Court stated that it expected the FCC to act “with dispatch” (pg. 15, attached). The FCC
is obligated to respond to the referral.

Recent Prison Legal News Article Outlines “Perverse” Commissions. As shown in its July 27, 2011
submission, 42 States receive commissions from companies — totaling $152.44 million in 2008. The
average commission rate is 42%, with rates reaching 66%. In those states that have banned
commissions, the per/minute rates are significantly lower. Moreover, companies have widely

divergent rates for providing same services in different state, e.g., GTL in Rhode Island vs. Oklahoma.

There Is Consensus For Reform. On May 18, 2012, a diverse group of organizations representing a
broad spectrum of religious and political backgrounds requested urgent action in this proceeding.
Other reports, recommendations and studies by a national prison commission, the ABA, NARUC,
corrections officials and penological experts confirm the need for reform. Reasonable inmate calling
rates would help maintain the critical family and community connections that are so crucial to
rehabilitation and the reduction of recidivism. The growing trend in outsourcing incarceration to
private entities in distant states, precluding family visits, has aggravated the disruptive effects of
unreasonable interstate inmate calling rates.

Proposed Benchmarks And Debit Calling Option Would Lower Rates. In response to the Order on
Remand and Notice of Proposed Rulemaking (FCC 02-39), the Petitioners filed two separate
proposals to resolve proceeding. The NPRM sought comment on the compensation structure for
inmate service providers, the reason for the difference in cost between federal prisons vs. state and
local prisons, and specifically sought comments on alternative means to reduce costs to inmates (479).

Alternative Proposal Specified Benchmark Rates and FCC Authority Supporting Adoption. The
Petitioners filed an Alternative Rulemaking Proposal in 2007 requesting that the FCC: (1) establish
interstate long distance inmate benchmark rates of $0.20 per minute for debit calling service and
$0.25 per minute for collect calling service, for prisoners in all facilities, public and private, with no
per-call charges; and (2) require that inmate calling service providers offer debit calling as an option
to collect calling.
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» Service Providers’ Cost Study Confirms Reasonableness Of Proposed Benchmarks. The cost study
submitted by the service providers on August 15, 2008 focused exclusively on unprofitable, high-cost
“marginal” locations, which tend to be jails and other small correctional facilities. Although the
Commission has held that the rationale for the marginal location sampling methodology used in the
cost study is inapplicable to the “profitable” inmate payphone market, even the improperly skewed
high-cost sample used in the cost study yielded results largely consistent with Petitioners’ requested
benchmarks.

» The 25 location sample used in the service providers’ cost study yields a cost of $0.19 per minute
for a 12-minute interstate debit call and a cost under $0.24 per minute for a 15-minute interstate
collect call, which are less than the requested benchmark rates.

» Commissions Constitute Profits, Not Costs. The FCC has found that service providers’
commission payments “represent an apportionment of profits,” and are “not a cost,” so
comparable inmate calling rates should be calculated net of commissions. /nmate Payphone
Order, 17 FCC Rced at 3255, 3262.

» Tiered Rate Schedule Acceptable to Parties. There is agreement among the Petitioners, Pay Tel
Communications and Securus Technologies that the Commission’s governing legal standards could
be met by a tiered rate structure, i.e., rates somewhat higher than the requested benchmarks for
facilities with fewer than 25 prisoners, which have higher costs; the benchmark rates for facilities
between 25 and 250 prisoners; and lower rates for larger facilities, which have higher traffic volumes
and lower service costs. Inmate rate relief also would reduce the economic incentive to use
contraband cell phones in prison.

» One-Year “Fresh Look” Transition Period. Benchmark rates should be phased in over a one year
transition period to permit service providers to renegotiate commission payments and other contract
terms. The benchmark rates also should include a “downward ratchet” provision prohibiting service
providers with rates below the benchmarks from raising them during the transition.

» If Benchmarks Include Per-Call Charges, An Inmate Should Be Permitted To Reinitiate
Disconnected Call To Same Number With No Additional Per-Call Charge. If the Commission
concludes that benchmarks should be set as a combination of per-call and usage charges, such charges
should generate no more revenue than the requested benchmark per-minute rates for an interstate
inmate call of average length. Also, any per-call charge should be waived automatically for a call
reinitiated by the same prisoner to the same number within two minutes of the end of the previous call,
in order to ameliorate the problem of improperly disconnected calls.

» If The Commission Imposes Prepaid Calling, Rather Than Debit Calling, As A Required Service
Option, Safeguards Must Be Imposed. If the Commission requires prepaid calling, rather than debit
calling, as a service option, with prepaid accounts set up by the parties receiving inmate calls, such
calls should be subject to the benchmark rate for debit calling.
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This matter is before the Court on the Motions to Dismiss
Plaintiffs’ Complaint by Defendant telephone companies and
Defendant Corrections Corporation of America (“CCA"). Upon
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Hearing held on August 9, 200, and the entire record herein, for
the reasons stated in the accompanying Memorandum OCpinion, it is
hereby

ORDERED, that the Motions to Dismiss the Cecrplaint under the
doctrine of Primary Jurisdict.on are granted; it is further

ORDERED, that this case is dismissed without prejudice; it is
further

ORDERED, that parties are directed to file “he appropriate
pleadings with the FCC to ensure that the issues raised in this

lawsuit are presented to the FCC.
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For exemple, Fla.ntiffs’ equal protacction claim is premised on
theory that Plaintiffs are charged = higher tariifed rate vis z v.s
cThzr rate-payers -- bothk inside and cutsids girmtlar =%-.son
facil:izies. Their cla:m is therefors one of a dizscriminatcry rate’
charge, and is exactly the zype ¢f zlaim tha: fa'.s witr:ir ths

C anc =ziate ragula~zrs.  Sazs o
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Similarly. Flaintoffs’ First Anendmert ard dus crocess tlaims



anc in garticular, zhe cellszc: call-only lonc distence rates ora
SC uareascrmable tnat comrunicatlions Letwesn inmatss ane tress

cournsel ave unconstitutionally burdeneds.

ake” on the reascnableness of the currens razes ar- i
sTher tsrms ol Zhe  exclus:ive dealing contrasts, while ord
disprogircaive cf tne eonstitucicnal  issuas woulld sibstanzially
388ist the Ceur: in 1ts tagm of adjudlicating these claims.'® Za>

mendmernt
Koug:ive

€3.ls n razes

€, in orcer to prevail on chei
8 must first deronscr
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-~laimg, =
dealircg ¢entr
which are so exor

3 enteéred inio betwesan Tefe
bizant that reasonak.a acce

cess gocne is
deniec. Ses Johnson v, Califoraia, 207 7.3d £5G 655 5% SEx=),
20CC) {rates ot "so excrbizantt to deny glain:tiZf{ pronz access':;
Strandberg v. Cizy of Helsza, 731 .24 754, 747 {37 Zir. 13835 '‘as
lorg a&s limizes%iors cn phcne access are L NG e
Tirst Amendwert violaticn): Washircror v

€% Tir. 1%%4) {inmate has ns fign® o oniice

teliephcne z22cess .3 subject 1o rar-onal
g2curlty interescs

Is were o =make such a2 growing, this vours w-uld
- .

luate wnerner the curren:s arranzerent resulrisg in

chon2 access isg reascnably relav:=d to a legizinaze
interas:, 3ee Turner v, Saflev. 452 U.3 75 1237

rsicered and ciIntinues to zonsider factial ssues

rL, suZi as tne
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first 1racancsa. After the FCC does 3c, tc the exzent zhzi env

¢conecizutiornal claims rema-n the Court will have =-e henef::

1L addressing tnem. c2 e.c., Far
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—he agency's excert i

Treretfore, in view of the fact that the Court wouold pene
frem tne FCT's exparrtise; that concerns Zor uniformity ccounssl
ageinst decisidn at this time; and :that the comstotiuctisnal Lssues
zre nic bar tc ¥CT referral, tae Court concludes rhat the £CC 18 zhe
2antity best suicted o make the init-al determiracticn ¢f the 1ssuss
oresented by Flainziffs’' clalms,

On =z Z.ral n<ze, the Zourt cbserves .ra. Lhzre =r¢ a aunrper 2f

crallenges to ghine zates that are allegec o be unzonscicnacla and

discrimiratzry, These cases rals2 13ssues that are of Jre=t human

concesn o inmasas, their fam:ily member=z 3nd therr occursael. The

~arZships of Fnen e lve exacervater o umis linE) inie
az_iity ¢f priscners znd ctneir famiiies and lawvers to Taintain
Cerscn-I -DarsSon CoOmMmUnlIdAILINs I orers:iring Lis CaLIier o o The
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FTZ, the Cours s=xpects the agency tf move with diggatch o conclcde
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1T3 cnacing preceecdingsso as to srowide Doth courTe ana partias
with mean:ingful analvsis and guidance on 1hss2 i1ssues.

IV. CONCLISION

Por —he »ezscrs stated zocve, Cnle Case = Jdismissed without

: s - . Z0 N = ad A -, P BN Wy L S
prejudice urdar zha dcchrine of srimary juriasdicTion, Ny Qriar
will issue with th:is Cpanion,

Dare | 3ladyve Xess:ed

- Unized St:tea)Tissricr Judze

“ The CT:z_r- nmas tne c¢pIinn unter rthz decttrine of prinmary
s.riscéizcticn o7 elchey stayins cas zase or L sMissLng it owitoous
creaad ce Tre Court discerns oo zZrejuedice o kne zartoes 1o
I:smi®zing, as cproszd Lo staving, Inls cess



