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To:  Marlene H. Dortch, Secretary
Attention: Chief Administrative Law Judge Richard L. Sippel

ENFORCEMENT BUREAU’S REQUEST TO CLARIFY ORDER

L On July 2, 2012, the Presiding Judge issued Order, FCC 12M-32 (ALIJ, rel. July
2, 2012), in the above-captioned proceeding. The Order suggests that the Enforcement Bureau

(Bureau) has been less than diligent in conducting discovery concerning the “structure and

No. of Copies rec’d_,M

List ABCDE
[



directional management” of Maritime Communications/Land Mobile, LLC (Maritime).! Asa
result, it directs the Bureau to “seek publicly available information on Maritime” and to depose
Maritime concerning its “princip[als], investors, creditors, structure, direction and control, and
other subjects that relate to management, construction and operation” by July 23, 2012.> The
Chief, Enforcement Bureau, by her attorneys, respectfully requests that the Presiding Judge
clarify his Order. In support whereof the following is shown.

The Bureau Has At All Times Proceeded Reasonably With Discovery

2. The Order implies that the Bureau may not have been diligent in conducting
discovery in this proceeding, particularly with regard to obtaining information from Maritime
about its corporate structure. The Bureau disagrees. By Order, FCC 11M-15 (AL]J, rel. June 16,
2011), discovery on all issues in this proceeding commenced on July 5, 2011. Just one day later,
on July 6, 2011, the Bureau initiated discovery of Maritime concerning, among other things,
Maritime’s corporate organization, operation, and control. Such discovery was primarily
relevant to Issues (a) and (b) in the HDO relating to “whether Maritime failed to disclose all real
parties in interest and other ownership information in its applications to participate in Auction
61" and “whether Maritime failed to disclose all attribution information in its applications to
participa;e in Auction 61.”° Accordingly, in its initial discovery requests, the Bureau requested

Maritime to produce “[d]Jocuments sufficient to identify all officers, directors, shareholders,

! See Order, FCC 12M-32 (ALIJ, rel. July 2, 2012).
2 See id.
3 See id.

* See Maritime Communications/Land Mobile, LLC, Order to Show Cause, Hearing Designation Order, and Notice
of Opportunity for Hearing, EB Docket No. 11-71, 26 FCC Red 6520 (2011) (HDO) at  62(a).

3 See HDO at  62(b).



6 10 “describe all activities and transactions

partners and/or beneficial owners of Maritime;
conducted by Donald DePriest on behalf of Maritime;”’ and to “[1]dentify all ‘Managers’ of
Maritime and describe the role and responsibilities of each such individual.”® The Bureau also
requested that Maritime “[i]dentify all individuals involved in Maritime’s decision to purchase
any Mobex asset, including but not limited to Mobex’s [site-based] licenses for wireless
spectrum™ and “[i]dentify all individuals who, on behalf of Maritime, participated in
negotiations with Mobex concemning the acquisition of any of Mobex’s assets, including but not
limited to Mobex’s [site-based] licenses for wireless spectrum.”'® Rather than responding to
these discovery requests within the time proscribed by the Commission’s rules,!’ Maritime
sought a three and a half-week extension — until August 12, 2011 - to respond.12 The Presiding
Judge did not issue a ruling on Maritime’s extension request.

3. While waiting for Maritime’s delayed response to its first set of document

requests and interrogatories, the Bureau followed up with additional corporate-related discovery

requests on August 1, 2011. Specifically, the Bureau requested that Maritime produce all

¢ See Enforcement Bureau’s First Request for Production of Documents to Maritime Communications/Land Mobile,
LLC, filed July 6, 2011, at No. 1.

7 See Enforcement Bureau’s First Set of Interrogatories to Maritime Communications/L.and Mobile, LLC (First
Interrogatories), filed July 6, 2011, at No. 5.

8 See First Interrogatories at No. 26.
? See First Interrogatories at No. 10.
10 See First Interrogatories at No. 11.

' Maritime’s responses to the Bureau’s first set of interrogatories were due on July 20, 2011; its responses to the
Bureau’s first set of document requests were due on July 21, 2011. See 47 C.F.R. §§ 1.323 and 1.325.

12 See, e.g., Maritime’s Motion for Extension of Time to Respond to the Enforcement Bureau’s Initial Discovery
Requests, filed on July 15, 2011.



documents evidencing communications by its Board, including meeting minutes.”” The Bureau
also requested that Maritime:

e identify the members of its Board;"*
e describe all communications by the Board and any actions taken by the Board;"’

o describe all activities and transactions conducted by Sandra DePriest and
Maritime employees John Reardon and Robert “Tim” Smith on behalf of
Maritime;16

e describe Sandra DePriest’s involvement in the decision to purchase site-based
facilities from Mobex;!’

e identify t181e outside entity to whom 22 partnership units of Maritime were issued
in 2008;'

o ident};fy the partner(s) of Maritime’s Managing Member, S/RJW Partnership,
L.P.;” and

e identify any Member of Maritime other than S/RJW Partnership, L.P.2°

However, on the same day that the Bureau served on Maritime this second round of discovery

requests, Maritime filed for bankruptcy protection and requested an immediate stay of all

13 See Enforcement Bureau’s Second Request for Production of Documents to Maritime Communications/Land
Mobile, LLC, filed on August 1, 2011, at No. 10.

14 See Enforcement Bureau’s Second Set of Interrogatories to Maritime Communications/Land Mobile, LLC
(Second Interrogatories), filed on August 1, 2011, at No. 14.

13 See Second Interrogatories at Nos. 15 and 16.

16 See Second Interrogatories at Nos. 2, 17 and 21.
17 See Second Interrogatories at No. 5 and 6.

18 See Second Interrogatories at No. 28.

1% See Second Interrogatories at No. 29.

2 See Second Interrogatories at No. 30.



procedural dates and discovery obligations in the above-captioned proceeding.®! Maritime did
not respond to the Bureau’s July 6, 2011 or August 1, 2011 discovery requests.

4. Because the Presiding Judge scheduled a prehearing conference for October 25,
2011, to address the Bureau’s pending discovery requests, the Bureau refrained from moving to
compel Maritime’s responses. As a result of this prehearing conference, the Presiding Judge did
not require Maritime to respond to any of the Bureau’s initial discovery requests and he strictly
limited the scope of further discovery in this proceeding to Issue (g) concerning Maritime’s
“alleged failure of timeiy construction and alleged discontinuance of usage.”?

5. Given that Issue (g) relates solely to the build-out and technical status of
Maritime’s site-based facilities, it was the Bureau’s understanding that Maritime’s corporate
structure, organization, operation, and control were not germane to the factual inquiries
associated with Issue (g).23 Moreover, Maritime never suggested that its corporate organization
or control was relevant to its ability to provide complete information in response to the Bureau’s
discovery requests on Issue (g). Thus, since October 2011, the Bureau has not pursued further its
initial discovery requests directed to the company’s corporate structure, organization, operation,
and control.

6. Instead, the Bureau has focused its limited resources on seeking discovery

concerning the date each of Maritime’s site-based facilities were constructed and the current and

historical operating status of each of its site-based facilities, including whether these facilities are

2! See Maritime’s Motion to Defer All Procedural Dates, filed on August 1, 2011.
2 See Order, FCC 11M-31 (ALJ, rel. Oct. 26, 2011).

2 See HDO at 4 62(g): whether Maritime’s site-based facilities were constructed (i.e., placed in operation) within
two years of their grant and (b) whether any discontinuance of Maritime’s site-based facilities was permanent.



currently operating, and if not, why not and for how long operations have been discontinued.**
As the Presiding Judge is well aware, however, more than four months after Maritime was
ordered to respond fully and completely to the Bureau’s discovery requests on Issue (g),” the
Bureau still has incomplete information on Maritime’s construction of its site-based facilities and
its continued usage of these facilities. The Bureau first filed a motion to compel Maritime to
respond to its discovery requests on Issue (g) on February 16, 2012.%° The Presiding Judge did
not rule on this motion. Instead, he ordered the parties to discuss ways for Maritime to improve
its discovery responses.”’ The parties met and conferred in compliance with the Presiding
Judge’s Order, but Maritime’s subsequent amended discovery responses failed to include the
information Maritime had agreed to provide.® Since then, the Bureau has filed multiple
pleadings urging the Presiding Judge to compel Maritime to produce this discovery so that the
Bureau can proceed with depositions on Issue (g).” Indeed, as the Bureau has argued

previously, depositions on Issue (g) will be productive only if the Bureau is able to question

2 See, e.g., Joint Interrogatories to Maritime Relating to Nonconstruction and Discontinuance of Site-Based
Operations, filed on December 7, 2011; Joint Requests for the Production of Documents to Maritime Relating to
Nonconstruction and Discontinuance of Site-Based Operations, filed on December 7, 2011.

%5 See Order, FCC-12M-7 (ALJ, rel. Jan. 27, 2012).

% See Enforcement Bureau’s Motion To Compel Maritime To Respond To Joint Interrogatories, filed February 16,
2012.

%7 See Order, FCC-12M-19 (ALJ, rel. March 12, 2012).

2 See Maritime’s Amended and Further Supplemental Response to Interrogatories, filed on March 16, 2012, and
Errata and Additional Information Regarding Amended and Further Supplemental Response to Interrogatories, filed
March 19, 201. See also Enforcement Bureau’s Status Report On Maritime’s Discovery Deficiencies And Request
For Presiding Judge’s Intervention, filed March 20, 2012.

% See, e.g., Enforcement Burean’s Request For A Prehearing Conference On Maritime’s Discovery Deficiencies,
filed on March 6, 2012; Enforcement Bureau’s Status Report On Maritime’s Discovery Deficiencies And Request
For Presiding Judge’s Intervention, filed March 20, 2012; Enforcement Bureau’s Response To Request To Vacate
Or Modify, filed April 16, 2012; Enforcement Bureau’s Status Report On Joint Stipulation With Maritime, filed
May 31, 2012.



Maritime’s principals about the information it is still waiting for Maritime to produce.’ 0

Nevertheless, the Presiding Judge has not yet ruled on any of the Bureau’s pleadings.’!
Depositions of Maritime’s Principals At This Time Would Be Premature

7. The Order requires the Bureau to depose Maritime concerning its “princip[als],
investors, [and] creditors” and its “structure, direction and control” — none of which appear to be
relevant to Issue (g). Indeed, none of these topics appear reasonably calculated to lead to the
discovery of admissible evidence concerning the dates on which Maritime’s site-based facilities
were constructed or their current and historical operational status.

8. Moreover, to compel the Bureau to move forward with depositions of Maritime
without allowing the Bureau to first obtain copies of relevant documents and pertinent
background information from Maritime on these topics would unfairly prejudice the Bureau. At
a minimum, the Presiding Judge should allow the Bureau to obtain basic information from
Maritime concerning its corporate structure, direction and control before compelling it to
proceed Wit‘h a deposition on these topics. For example, instead of placing upon the Bureau the
obligation to seek publicly available information on Maritime concerning its structure, direction
and control, the Presiding Judge should compel Maritime to produce, by a date certain, any such
information it has in its possession, custody or control (e.g., its charter, articles of incorporation,
or by-laws). The Presiding Judge should also grant the Bureau leave to renew its pending June

6, 2011 and August 1, 2011 discovery requests related to Maritime’s structure, operation or

30 See, e.g., Enforcement Bureau’s Status Report On Maritime’s Discovery Deficiencies And Request For Presiding
Judge’s Intervention, filed March 20, 2012, at para. 7; Enforcement Bureau’s Response To Request To Vacate Or
Modify, filed April 16, 2012, at para. 4.

3! The Presiding Judge also has not ruled on whether to reassign the “the burden of coming forward with evidence
and proving its compliance with Commission rules” on Issue (g), which he asked the Bureau and Maritime to brief
by June 7, 2012. See Order, FCC-12M-26 (ALJ, rel. May 23, 2012).



control and to serve any additional requests as the Bureau deems necessary.”> The Presiding
Judge should also identify a date certain by which Maritime is to produce the “corporate and
board of director minutes, resolutions and any and all recordings, written or mechanical, of
Maritime’s meetings” that the Presiding Judge identified in his July 2, 2012 Order.*

9. In addition, Maritime has produced only the most cursory information concerning
its creditors in this proceeding.** It has not produced any information concerning its investors. It
is unclear how discovery concerning Maritime’s investors and creditors will shed light on any of
the issues set forth in the HDO,*” including Issue (g), and it is premature to compel the Bureau to
depose Maritime on these subjects before allowir}g it to request and obtain documents and
information in discovery that could inform the depositions.

10.  Finally, because the Presiding Judge recently proposed re-assigning from the
Bureau to Maritime “the burden of coming forward with evidence and proving its compliance
with Commission rules” on Issue (g),’ § the Bureau has not yet expended the significant effort
necessary to prepare document and deposition subpoenas for each of Maritime’s third-party

lessees concerning the operational status of Maritime’s leased site-based facilities. Ata

32 Because questions concerning Maritime’s management structure and day-to-day operations and control are
relevant, at a minimum, to Issues (a)-(c) of the HDO, the Bureau should not be limited in its ability to seek
additional written or deposition discovery, as necessary, from Maritime directed to these topics (as well as to
others), if the hearing proceeds on Issues in the HDO other than Issue (g). See, e.g., HDO at | 62(a)-(c).

 See Order, FCC 12M-32 (ALJ, rel. July 2, 2012).

3 See Maritime’s Response to the Enforcement Bureau’s Court-Ordered Discovery Requests, filed on November 7,
2011.

35 Such information seems relevant, if at all, only to the Commission’s consideration of Maritime’s as yet un-filed
petition for extraordinary relief pursuant to the Commission’s Second Thursday policy and the identification of
“innocent” creditors. If questions arise from that filing as to whether a creditor is “innocent” for the purposes of
recovery under Second Thursday, the Commission and the Bureau have the ability to request additional information,
outside the context of this proceeding.

% See Order, FCC-12M-26 (ALJ, rel. May 23, 2012).



minimum, the Bureau should be granted time to prepare and serve subpoenas on these third-party
lessees and Melritime should be compelled to produce complete responses to the Bureau’s
pending discovery requests concerning nonconstruction and discontinuance of operations before
the Bureau is compelled to depose Maritime.

The Deposition Schedule is Contrary to the Commission’s Rules

11.  The Order compels the Bureau to complete depositions of Maritime’s principals
by July 23, 2012.>7 Section 1.315 of the Commission’s rules, however, requires that the Bureau
provide a minimum of 21 days advance notice in writing before taking an individual’s
deposition.®® In order to complete depositions of Maritime’s known principals by July 23, 2012,
the Bureau would have had to identify such persons and serve notices of its intention to take their
depositions no later than July 2, 2012 — the very day on which the Order compelling such
depositions was released. At the very least, the Order should be clarified to account for the 21-
day notice requirement, as well as for any oppositions that deponents may interpose, by
providing for additional time within which such depositions must be completed.

Conclusion
12.  For the foregoing reasons, the Bureau respectfully requests that the Presiding
Judge clarify his July 2, 2012 Order to allow the Bureau to obtain additional information from
Maritime and/or third-parties before proceeding with depositions of Maritime. In this regard, the
Bureau asks that the Presiding Judge clarify his Order as follows:
(a) within 5 business days of the Presiding Judge’s Order clarifying the July 2, 2012
Order, Maritime shall produce for the Bureau, SkyTel, Warren Havens and their

outside counsel, all corporate and board of director minutes and resolutions, and any
and all recordings, written or mechanical, of Maritime’s meetings as well as any

37 See Order, FCC 12M-32 (ALJ, rel. July 2, 2012).

3 See 47 CF.R. § 1.315.



publicly available documents concerning its corporate structure, operation, and
control;

(b) within 10 business days of receiving Maritime’s production pursuant to section (a),
above, the Bureau shall renew its July 6, 2011 and August 1, 2011 discovery requests
directed to Maritime’s corporate structure, operation and control as well as file
additional written discovery directed to these topics as necessary;

(c) within 45 business days of Maritime’s production of complete information in
response to the Bureau’s discovery requests served pursuant to section (b), above, and
to its pending discovery requests concerning nonconstruction and discontinuance of
operations, the Bureau shall depose known principals of Maritime.

(d) The Bureau shall not be precluded from seeking additional written or deposition
discovery from Maritime at some date in the future if the hearing proceeds on Issues
in the HDO other than Issue (g).

Respectfully submitted,

P. Michele Ellison
Chief, Enforcement Bureau

O Ihro
Pamela S. Kane
Deputy Chief
Investigations and Hearings Division
Enforcement Bureau

Brian J. Carter

Attorney

Investigations and Hearings Division
Enforcement Bureau

Federal Communications Commission
445 12th Street SW

Room 4-C330

Washington, D.C. 20554

(202) 418-1420

July 5, 2012
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CERTIFICATE OF SERVICE

Alicia McCannon, an Enforcement Analyst in the Enforcement Bureau’s Investigations
and Hearings Division, certifies that she has on this 5th day of July, 2012, sent by first class
United States mail copies of the foregoing “ENFORCEMENT BUREAU’S REQUEST TO
CLARIFY ORDER?” to:

The Honorable Richard L. Sippel

Chief Adminstrative Law Judge

Federal Communications Commission

445 12th Street, S W.

Washington, D.C. 20554 (by hand, courtesy copy)

Sandra DePriest

Maritime Communications/Land Mobile LL.C
218 North Lee Street

Suite 318

Alexandria, Virginia 22314

Dennis C. Brown

8124 Cooke Court

Suite 201

Manassas, VA 20109

Counsel for Maritime Communications/Land Mobile LL.C

Jeffrey L. Sheldon

Fish & Richardson P.C.

1425 K Street. N.W.

11th Floor

Washington, D.C. 20005

Counsel for Puget Sound Energy, Inc

Robert J. Miller

Gardere Wynne Sewell LLP

1601 Elm Street

Suite 3000

Dallas, Texas 75201

Counsel for Denton County Electric Cooperative, Inc. d/b/a CoServ Electric
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Jack Richards

Wesley Wright

Keller & Heckman LLP

1001 G Street, N.W.

Suite 500 West

Washington, D.C. 20001

Counsel for Atlas Pipeline — Mid Continent LLC; DCP Midstream, LP; Enbridge Energy
Co., Inc.; EnCana Oil and Gas (USA), Inc.; and Jackson County Rural Membership
Electric Cooperative

Charles A. Zdebski

Gerit F. Hull

Eckert Seamans Cherin & Mellott, LLC
1717 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Counsel for Duquesne Light Co.

Paul J. Feldman

Harry F. Cole

Fletcher, Heald & Hildreth, P.L.C.

1300 N. 17™ Street — 11* Floor

Arlington, VA 22209

Counsel for Southern California Regional Rail Authority

Matthew J. Plache

Albert J. Catalano

Catalano & Plache, PLLC

3221 M Street, N.W.

Washington, D.C. 20007

Counsel for Dixie Electric Membership Corp.
Counsel for Pinnacle Wireless Corp.

Robert J. Keller

Law Offices of Robert J. Keller, P.C.

P.O. Box 33428

Washington, D.C. 20033

Counsel for Maritime Communications/Land Mobile LLC

SkyTel

c/o ATLIS Wireless LLC
2509 Stuart Street
Berkeley, CA 94705
Attn: J. Stobaugh
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Robert H. Jackson
Marashlian & Donahue, LLC
The Comm Law Group

1420 Spring Hill Road

Suite 401

McLean, VA 22102
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Alicia McCannon
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