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mmuntcafi AMERICAN ARBITRATION ASSOCIATION 

Commercial Arbitration Tribunal 
Office ot t.h ons Comm. . 

e Secretary tsston 

In the Matter of the Arbitration 

Between Case No. 72 472 E 01147 11 

PROJECT CONCORD, INC., 

Claimant, POST-AWARD ORDER RE REDACTED VERSION 

OF ARBITRATION AWARD (AS AMENDED) 

vs. 

NBCUNIVERSAL MEDIA, LLC, 

Respondent. 

The Arbitration Award (As Amended} (the "Award) was issued effective as of June 15, 2012. As provided 

in the Award, counsel for the parties conferred with one another in an effort to reach agreement on a 

redacted version of the Award pursuant to Sections VII.B.14 and Vlll.8 of the Conditions to the FCC 

Order which the FCC would make available to any requesting party, and I retained jurisdiction to 

approve any agreement reached by the parties and/or to consider and resolve any disagreements 

between the parties on this subject. Attached hereto is the redacted version of the Award approved by 

me, embodying both the redactions initially agreed upon by the parties and matters on which they were 

""'ble to,,..., '"" ""'· w•~ ~~'""' by ~ '" "''"'"'" >Mth ro"~'~2 

Dated: July 11, 2012 
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AMERICAN ARBITRATION ASSOCIATION 

Commercial Arbitration Tribunal 

In the Matter of the Arbitration 

Between Case No. 72 472 E 01147 11 

PROJECT CONCORD, INC., 

Claimant, ARBITRATION AWARD (AS AMENDED) 

vs. 

NBCUNIVERSAL MEDIA, LLC, 

Respondent. 

THIS ARBITRATION AWARD CONTAINS INFORMATION WHICH THE PARTIES HAVE DESIGNATED 

HIGHLY CONFIDENTIAL UNDER A CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER APPLICABLE 

TO THIS CASE 

THE UNDERSIGNED ARBITRATOR, having been duly sworn, and having duly heard the proofs and 

allegations of the parties, hereby issues this ARBITRATION AWARD (the "Award"). 

Introduction 

This arbitration arises under the online "Benchmark Condition" established in In reApplications of 

Comcast Corporation, General Electric Company, and NBC Universal, Inc. for Consent to Assign Licenses 

and Transfer Control of Licenses, Memorandum Opinion and Order, 26 FCC Red 4238 (2011) (the "FCC 

Order"). Claimant Project Concord, Inc. (hereafter often referred to as "PCI") is represented in the 

arbitration by Jean Veeder MacHarg, Meagan T. Bachman and Monica DeSai of Patton Boggs, LLP and 

John M. Genga of Genga & Associates, P.C. Respondent NBC Universal Media, LLC (hereafter often 

referred to as "NBCU") is represented in the arbitration by David Murray, Lindsay M. Addison, Michael 

D. Hurwitz and Mary Claire York of Willkie Farr & Gallagher LLP. Pursuant to the FCC Order, the 

arbitration was conducted in two phases, under a schedule agreed to by the parties and approved by 

me. (Upon the issuance of this Award, the arbitration will be concluded, pursuant to the agreed 

schedule, within 93 days following my appointment on March 14, 2012.) 

A Phase 1 evidentiary hearing was held on April 24 and 25, 2012 in Washington, D.C. After careful and 

full consideration of all of the oral and documentary evidence and oral and written arguments 

presented by the parties in connection with Phase 1, I issued my Phase 1 Decision dated May 10, 2012 
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(the "Phase 1 Decision"). The Phase 1 Decision hereby is incorporated in and made a part of this Award, 

and a copy thereof is appended hereto as Exhibit A. 

This Award now is being issued after careful and full consideration of the parties' respective Phase 2 

Final Offers for agreements which they exchanged with one another and submitted to me on May 16, 

2012; the Benchmark Agreement or Peer Deal; the Phase 2 opening, rebuttal and closing briefs and all 

related materials submitted by the parties; and all of the oral and documentary evidence and oral 

arguments of counsel presented at the Phase 2 evidentiary hearing, as well as the evidence and 

arguments presented during the Phase 1 proceedings. 

All capitalized terms in this Award, unless otherwise indicated, are intended to have the same meaning 

as in the Conditions to the FCC Order and/or the Phase 1 Decision. 

During the post-Award process to create a redacted non-confidential version of this Award which may 

be made available by the FCC to any requesting party, it was noted that the Award contained a few 

"typos" (i.e., three references to PCI as "PCA"; two references to PCI where the context is clear the 

intent was to refer to NBCU; and an inadvertent inclusion of the word "be" on page 8.) With the 

agreement of counsel for the parties, this Award hereby is amended to correct these "typos", effective 

(at the parties' request) as of the June 15, 2012 date of the Award. 

The Phase 1 peclsion 

As stated in its Summary of Decision Section (at p. 4), the Phase 1 Decision, determined the following: 

1. PC! is a Qualified OVD. 

2. Films for which less than a year has elapsed since their theatrical release are not excluded from 

the definition of "Video Programming" contained in the Conditions to the FCC. 

3. The scope of Comparable Programming in PCI's Final Offer more closely approximates the 

appropriate Comparable Programming contained in the Peer Deal than the scope of Comparable 

Programming contained in NBCU's Final Offer. 

4. While the parties agreed (with my approval) that the evidence relating to NBCU's Contractual 

Impediment Defense should be presented and considered in Phase 1 notwithstanding the 

provision in the Conditions that Phase 1 should not be concerned with such Defense (see 

Sections VII.C.1 and VII.C.3), after hearing and considering the evidence, for determination 

purposes, I think it is best to follow the order set forth in the Conditions. Accordingly, a 

determination as to whether the Defense has been proven and the impact thereof will be 

deferred to Phase 2. 

5. NBCU has requested an order requiring the indemnity provision set forth in Section IV.A.5 of the 

Conditions be included in the respective final offers for agreements for Phase 2. In the event 

that NBCU's Contractual impediment Defense is determined in Phase 2, in whole or in part, not 

to have been sufficiently proven, it then also will be decided whether the requested indemnity is 

appropriate. Accordingly, the parties should consider including the requested indemnity 

provision in their respective final offers for Phase 2 on such conditional basis. I decline however 

to order them to do so. 
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6. No attorneys' fees, costs or expenses will be awarded at this time to either party based upon the 

other party's alleged unreasonable conduct Hduring the course of the arbitration," pursuant to 

Sections VII.B.lO and VIII.S of the Conditions. Any party desiring an award of such attorneys' 

fees, costs or expenses shall submit with its Phase 2 opening brief a supporting declaration of 

counsel which shall include a detailed explanation of the basis for the request and a detailed 

showing as to how the amount requested has been calculated. Oppositions to such requests 

also shall be submitted in writing with the Phase 2 rebuttal briefs. There will no cross 

examination of counsel permitted. 

In addition, the Phase 1 Decision (at pp. 3-4} also determined that the form of NBCU's Phase 1 Final 

Offer, which was limited to proposed programming, was consistent with a procedure authorized in 

Section VII.C.2 of the Conditions. 

The Pha$e 2 Issues 

The Phase 2 issues to be decided in this Award are the following: 

1. Which of the Phase 2 "final offers for agreements based on the Comparable Programming 

chosen by the arbitrator [in Phase 1}" umost closely approximates the fair market value of the 

programming carriage rights at issue, as defined in Section IV.A.2" of the Conditions? See 
Conditions VII.C.l and 2. 

2. Whether NBCU has proven by a preponderance of the evidence that it would be in "breach of a 

contract to which Comcast or NBCU is a [third} party" by providing content otherwise required 

of it under the proposed agreement chosen pursuant to subparagraph 1 above {i.e., the 

Contractual Impediment Defense)? See Conditions VII.C.3. 

3. Whether PCI must provide an indemnity to NBCU pursuant to Section N.A.S of the Conditions, 

and if so, how should such obligation be satisfied? 

4. Whether either of the "cost-shifting" requests made by the parties for recovery of certain 

attorneys' fees, costs and other expenses incurred in connection with this arbitration should be 
granted, in whole or in part? 

5. Whether to grant or deny Pel's request made in its Closing Brief{at 26) that I retain jurisdiction 

relating to performance of the chosen agreement pending a judicial decision to enforce the 

Award or a decision by the Media Bureau or the FCC on any appeal to them? 

Summarv of Phase 2 Decision 

1. PCI's Phase 2 Final Offer most closely approximates the fair market value of the programming 

carriage rights at issue. 

2. NBCU has failed to meet its burden of proof on its Contractual Impediment Defense. 

3. PCI is required to provide NBCU indemnity under Section JV.A.S ofthe Conditions .• 

4. The Hcost-shifting" requests of both of the parties are denied. 
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s. PCI's request that I retain jurisdiction relating to performance of the chosen agreement is 

denied. The only jurisdiction I shall retain after issuance of this Award will be, as agreed by the 

parties, for the limited purpose of approving the agreement they reach on the non-confidential, 
redacted version of this Award or considering and resolving any disagreements between them 
on such subject. 

The Phase 2 Final Offers 

Pel's Phase 1 Final Offer was in the form of a complete contract for carriage (Exhibit 4). NBCU, on the 
other hand, in Phase 1, as authorized by the Conditions, chose to submit a Final Offer on the Scope of 

Comparable Programming {Exhibit 1), not a contract of carriage. For Phase 2, PC! submitted a contract 

for carriage different in some respects than its Phase 1 Final Offer (Exhibit 65) and the Peer Deal (Exhibit 
3). For Phase 2, N6CU also submitted a complete contract for carriage (Exhibit 64). 

In PCI's Phase 2 Final Offer, 
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NBCU's Phase 2 Final Offer 
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Reason!nc and factual F!ndinu 

1. The Acreem.eQS Which M05t Closely Approximates the Fair Market Value of tbe Prog@mmlnc 

Carrlue BJahts At Issue 

As I read the Conditions to the FCC Order, where an arbitration is bifurcated, as it was here, Phase 1 

primarily should be devoted to resolving certain threshold issues, such as whether the OVD Is a Qualified 
OVD, the scope of Comparable Programming to which the OVD is entitled and any asserted defenses 
based on 4 7 C.F .R. Section 76.1002(b)(1). Phase 2 then should be focused on the economic differences 

between the parties' competing offers on a fair market value analysis, taking into account any 
differences or economic equivalents as to price, terms and conditions. (As previously discussed, the 
Conditions also provide for Phase 2 to be the time for hearing and determining any Contractual 

Impediment Defense, which procedure was partially modified in this case by agreement of the parties.) 

The competing Phase 2 Final Offers do not present any notewOrthy differences as to price. 

The key and overriding 
dispute in this case has been over the .scope of programming content to be provided by NBCU to PCI.. 

Accordingly, PCI contends It is entitled, and the Phase 1 Decision 
already determined, that NBCU is required to license Comparable Programming to PCI. While NBCU in 
its Phase 2 Final Offer now the scope of programming provision contained in the 
•••••••• it candidly has made clear that it interprets that provision materially more 
narrowly than PCI does. According to NBCU, while PCt's Phase 2 Final Offer (as well as PCI'.s Phase 1 Final 

Offer) is in the form 
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It is indisputable that there is no comparison between the value of a non-exclusive Video Programming 

license that excludes current Films and Current TV Titles, and one that Includes such content. See, e.g., 

DeVitre Second Declaration, Paras. 36·38. It also is indisputable that without Current Films and Current 

TV Titles, NBCU' s Phase 2 Final Offer Is of substantially lower value than the programmiinnig~~~~ 

~~···················Thus, the insertion by PCII 
• in its Phase 2 Final Offer is reasonable and appropriate in order to eliminate any subsequent 
misunderstanding as to the scope of programming to which PCI is entitled, to assure economic 

equivalence with the Peer Deal on available programming, and to avoid inappropriate discrimination 

against PO, especially in light of NBCU's clarlfteation of its signifteantly more narrow interpretation of 

•••• without PCI's proposed addition. 
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The difference between the competing Phase 2 Final Offers is so critical economically that it 

overrides the other differences between them. Nonetheless, in the interest of completeness, I also wifl 

discuss the other principal differences NBCU is correct in noting that in a 

discussion with counsel during the hearing, I commented that I was not enamored with the changes PCI 

has proposed with respect to but more 

favorably inclined toward PCI's proposed changes to (See Transcript at 

1036.) However, on further study, even if I had the authority and could, for example, choose two 

paragraphs from one proposal and two from the other proposal, I would not do so and I would choose 

PCI's Phase 2 Final Offer in its entirety. 

First, I find it significant that while NBCU complains about the "additional costly duties and burdens on 

NBCU" imposed by PCI's changes (NBCU Closing Brief at 8·9), 

NBCU made no effort whatsoever to attempt to quantify any of the alleged "additional costly duties and 

burdens," either through either of its two experts who opined on the subject or otherwise. The reason 

for the lack of attempted quantification seems obvious: the additional duties and burdens about which 

NBCU is complaining should not be costly or particularly burdensome. For example, NBCU complains of 

~~41 ...................................... . 
-It is hard to imagine the cost and burden of compliance with these obligations possibly tipping 

the scale of economic equivalence in NBCU's favor. Second, PCI's proposed changes 

Thus, albeit the language could be 

clearer and better, PCI seems to have adequately addressed the "what if' hypothetical posed during the 

hearing 

lllllllllllllllllllllllllllllllllllllllllllllllllllllllcon~inedinthe 
competing Phase 2 Final Offers appears under the totality of the circumstances to be gg minimus; In any 

case, any such difference iS insufficient to tip the scale in favor of NBCU's Final Offer. 

2. NBCU's centractuallmpediment Defense 

In Section VII.C.3, in pertinent part, the Conditions provide that "it shall be a defense for Comcast or c­
NBCU to demonstrate by a preponderance of the evidence that any of the following reasonably Justifies 

8 



REDACTED- FOR PCBLIC INSPECTION 

denying Online Video Programming to a particular Qualified OVD: ... (ii) that providing the Online Video 

Programming to the particular Qualified OVD would constitute a breach of contract to which Comcast or 

NBCU is a party .... " NBCU has asserted this Contractual Impediment Defense with respect to­

contracts to which It is a party with other third party licensees . 

• 
The degree of speculation involved in NBCU's Defense was well·articulated by one of NBCU's expert 

witnesses, Steven Madoff, in connection with NBCU's agreement with- as follows: 

... as I was sitting in the other room, I was thinking about how all this plays out and assuming 

there is a press release 30 or 60 or 90 days before the launch, people start becoming aware of 

the presence of PCI and For alii know, they may say, you 

know what? We really don't have a problem with it. Or they may say, we've got a problem with 

it. They'll probably communicate with 

Transcript at 847-848.) 

This speculative opinion testimony that···················· 
••••••• is glaringly inconsistent with the preponderance of the evidence burden which NBCU 
must carry. Another conclusion which 1 draw from this candid testimony from Mr. Madoff IS that we 
should not be too quick to judge whether the presently speculative Defense applies 

With respect to the particular agreements referenced by NBCU in support of its Contractual Impediment 

Defense, I have the following observations: 

9 
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A. The finding in the Phase 1 Decision that 

does not by itself substantiate the Defense as to 

any ofNBCU's third party agreements. Even unde 

further factual proof {which is lacking in this case) is required before the Defense can be 
sustained. 

B. As to the , 1 agree with Mr. Madoff that the pertinent language is­
(Transcript at 876.)·········· hould not be construed without the benefit of hearing, rather than speculating.-

Based on the evidence presented in this arbitration and my reading of the 

, I think that the issue of breach, could be decided either 

way. There is also the issue raised by Mr. Madoff. as well as by PCI witnesses, as to whether the 

~~~~~~~~~!.to allow NBCU to provide the Current TV and Movie Titles to PCI. 

C. As to the the pertinent language is·············· and based on the evidence presented in this arbitration, I believe- would have a difficult 

D. 

time establishing a breach, if asserted. I reach the same conclusion as to the agreements •• 

read more favorably in support of a claim of breach. But again, It is 

premature and speculative , and the record is not 

sufficient to justify any finding of a breach. 

based on the current record, present very doubtful exposure to any claim of breach against 

N8CU. 

F. Based on the current record, NBCU's agreements············· 
•••• also seem unlikely to give rise to a claim of breach. 

In sum, I find that NBCU has substantially overstated its risk of damages for breach of contracts with 

third parties and injury to its business relationships if it is required to perform the chosen Phase 2 Final 

Offer for agreement submitted by PCI. I further find that in any event NBCU has failed to satisfy its 

burden of proof on its Contractual Impediment Defense as to each of the third party agreements which 

NBCU has identified in connection with the Defense. This finding and ruling, of course, is without 

prejudice to NBCU's rfghts should any of the third party licensees subsequently assert a concern or 

conflict relating to NBCU' s licensing of Current TV or Movie Titles to PCI 

3. NBC\Ys Right to !ndemnitv 

Under Section IV .A.S of the Conditions, "if a reasonable dispute exists or arises regarding whether a c­

N8CU Programmer has the right to grant an OVD the right to the Video Programming at issue, the c­
NBCU Programmer may require the Qualified OVD to Indemnify it and hold it harmless against any 

breach of contract, tort, copyright violation or other claim arising out of any lack of right of the C-NBCU 

10 
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Programmer to grant the OVD the right to Video Programming. • 

4. Jhe "'Cost-Shifting" Rgguests 

Sections VII.B.10 and VIII.S provide that "(i]f the arbitrator finds one party's conduct, during the course 

of the arbitration, has been unreasonable, the arbitrator may assess all or a portion ofthe other party's 

costs and expenses (including reasonable attorneys' fees) against the offending party." Thus, the party 
seeking "cost-shifting" under this "unreasonable conduct" standartl has a much different and more 

difficult burden than would be the case under a "prevailing party'' test. 

A. pg•s Request 

PCI has submitted two extensive Declarations of its lead counsel, totaling 62 pages, in support of its 

request that I assess against NBCU all ofthe costs, expenses and attorneys' fees incurred by PC! in 

connection with the arbitration. 

PCI's counsel, Jean MacHarg. stated in her first Declaration (at para. 103) that she believes 
that "the standard rates ... are reasonable and competitive", thereby presumably implying that those 

are the amounts which should be awartled. The amount of attorneys• fees and costs sought by PCI 

consist of the following: 

(i) Fees incurred with Patton Boggs ltP between January 2012 and Jun,ee~2~0~1~2~o~f ••••• 
(for which the standard rate would be ) plus costs of I 

(li) Fees incurred with Genga & Associates PC between October 2011 and May 2012 of 

••• (for which the standard rate would be ) plus costs of···· 

In addition, PCI seeks the recovery of expert witness fees and expenses incurred with Mark DeVitre of 

•••• and Gary Marenzi of • as well as- in consulting fees incurred with four 
different consultants. lastly, PCI seeks the recovery of the amount incurred for the Arbitrator's fees and 

expenses. Thus, the total amount sought is·········· 

••••••••••••••••••• the reasonableness thereof for the services 
rendered has not been challenged. However, as noted above, PCI has a steep burden in having to show 

•unreasonable conduct" occurring throughout the arbitration proceedings. While PCI may be the 

prevailing party on the Award, I cannot and will not find that any Hunreasonable conduct" occurred. 

Rather, from my perspective, this was a complex, hard fought and time-pressured legal proceeding 
where both sides were represented by skilled and sophisticated counsel, and while they of course did 

11 
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not always agree with one another, the attorneys generally acted cooperatively, ethically and 

professionally with one another. 

There were no dilatory or Improper tactics employed by either side that I observed. At the outset, 

counsel for the parties jointly presented to me what seemed and proved to be an extremely ambitious 

schedule of events to conclude both phases of the arbitration within the 90 day limit set In the 

Conditions (which at the conclusion of the Phase 2 hearing counsel jointly agreed in their mutual self 

interest to extend for a few days so that the respective legal teams might enjoy part of the upcoming 

weekend). There were no improper multiplicity of proceedings. In fact, by agreeing prior to start of the 

Phase 1 hearing to time limits for the testimony of each witness and for the direct testimony of each 

witness to be presented mainly by written declarations served in advance of the hearing, the Phase 1 

hearing efficiently concluded in two days, rather than the three days which had been scheduled. 

Similarly, but without the time limits, the Phase 2 hearing was conducted efficiently. While PCI 

complains, amongst other things, that NBCU's request that the arbitration be bifurcated, NBCU's 

challenge to PCI's status as a Qualified OVD, and NBCU's submission of a Phase 1 Final Offer on the 

scope of Comparable Programming rather than a proposed contract for carriage were dilatory acts, and 

that NBCU had no proper basis for asserting its Contractual Impediment Defense, these are all matters 

suggested in the Conditions. Moreover, it is wrong for PCI in its "cost-shifting" request to attribute to 

NBCU any improper motive in raising the question regarding the definition of "Video Programming" 

contained in the Conditions, or in stating at the initial March 23, 2012 case management conference 

that it would pursue a 47 C.F.R. Section 76.1002(b) {1) (financial stability) defense and then indicating on 

Aprl14, 2012 that it was withdrawing such defense. I cannot find any persuasive reason to conclude that 

NBCU and/or its counsel pursued any of these matters or engaged in any other action other than in 

good faith. 

Further, the additional time devoted by both parties in Phase 2 in presenting further testimony relating 

to the Contractual Impediment Defense did not involve any unreasonable conduct, as PCI contends, and 

such testimony and related argument in fact were helpful in clarifying the underlying facts and assisting 

me in reaching the ruling set forth above in Pel's favor. Additionally, I note that Pel's "cost-shifting" 

request seeks over in attorneys' fees incurred by PCI between October 2011 and February 

2012, prior to my appointment in mid-March 2012 after which most of the activity in the arbitration 

began. 

In short, while I have not commented upon all of the many alleged acts of unreasonable conduct upon 

which PCI relies, it should suffice to say that I do not find any part of Pel's "cost-shifting" request to be 

convincing. Accordingly, it hereby is denied. 

B. !!ft'U's Request 

NBCU's Hcost-shifting" request is more modest and limited than Pel's, and conditioned upon its Phase 2 
Final Offer being chosen. In light of the other determinations herein, NBCU's request appears to be 

moot. Briefly, NBCU argued that in light of its Phase 2 Final Offer being·········· 
-there was no need for the Phase 2 proceedings; and therefore, if NBCU's Phase 2 Final Offer 
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ultimately was chosen, all of the costs and fees incurred by NBCU in connection with Phase 2 should be 

assessed against PC!. If not moot, NBCU's "cost-shifting" request hereby is denied. 

s. PO's Reauest thit the Arbitrator Retain Jurissijttign 

In its Closing Brief (at 26), "because performance under the Award is to commence immediately upon its 
entry," PCI asked that I retain jurisdiction over the matter "pending a decision on any application to 
enforce it in a court of competent jurisdiction or a decision by, as appropriate, the Media Bureau or the 

CommissiOn on any appeal to them, unless such court or the FCC otherwise directs." After review of 
PCI's Closing Brief, I sent counsel for the parties an email requesting NBCU's position on PCI's request, 
and requesting both sides to comment on whether I have jurisdiction or authority to grant PCI's above 

request. On June 11, 2012, I received emails from counsel for each side addressing the issue. In the 
absence of a clear agreement between the parties, or a binding judicial or FCC Order conferring further 
jurisdiction upon me, I do not think it would be appropriate for me to retain such jurisdiction, and thus, I 

decline to do so. 

6. Confidentiality anct A£reed Limited Retention of Juoo!lc.tkw 

As noted on the front page of this Award and the appended Phase 1 Decision, they contain information 
which the parties have designated as "Highly Confidential" under the Protective Order. This Award and 
the Phase 1 Decision also may contain information which has been designated as "Confidential". As 
suggested and agreed by counsel for the parties, they shall meet and confer with the view of reaching 
agreement on creating a version of this Award, including the Phase 1 Decision, which redacts all 
informatiOn designated by them as "Highly Confidential" or "Confidential" and then submitting that 
version to me for approval so as to satisfy the requirement in Section Vlll.7 of the Conditions for there to 

be a non-confidential redacted version of this Award. The parties shall have until on or before June 26, 

2012 within which to reach such agreement and present it to me for approval, and if no such agreement 
has been reached, to inform me of the substance of their disagreement(s) on the subject. As noted on 
the record (see Transcript at 659-660), in substance, counsel for the parties have stipulated that I shall 
retain jurisdiction for the limited purpose either of approving the agreed redacted version of the Award, 
or in the event counsel for the parties are unable to reach such agreement, for the limited purpose of 
promptly considering and resolving any disagreement between the parties on the form of the required 
redacted version of this Award. 

7. Mlscellaneaus 

The filing and administrative fees of the AAA totaling···~- and the fees and expenses of the 
Arbitrator totaling , shall be borne as incurred by the parties. Except as noted in the 
preceding paragraph 6 above, this Award is intended to determine all claims, defenses and issues 
submitted by the parties for decision. Any claim, defense or requested remedy not specifically 

mentioned herein Is hereby denied. 
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summarv of Award 

For the foregoing reasons, I find, declare and award, as follows: 

1. PC! is a Qualified OVD. 

2. Films for which less than a year has elapsed since their theatrical release are not excluded from 

the definition of "Video Programming" contained in the Conditions to the FCC. 

3. The scope of Comparable Programming in PCI's Phase 1 Final Offer more closely approximates 
the appropriate Comparable Programming contained in the Peer Deal than the scope of 

Comparable Programming contained in NBCU's Phase 1 Final Offer. 

4. PCI's Phase 2 Final Offer for agreement most closely approximates the fair market value of the 
programming carriage rights at issue. 

5. NBCU has failed to meet its burden of proof on its Contractual Impediment Defense. 

6. PCI is required to provide NBCU indemnity under Section IV.A.S of the Conditions .• 

7. The "cost-shifting" requests of both of the parties are denied. 

8. Pel's request that I retain jurisdiction relating to performam;e of the chosen agreement is 
denied. The only jurisdiction I shall retain after issuance of this Award will be. as agreed by the 

parties, for the limited purpose of approving the agreement they reach on the non-confidential. 
redacted version of this Award or considering and resolving any disagreements between them 
on such subject. On or before June 26, 2012, counsel for the parties shall inform me via email as 

to whether they have reached agreement on the form of a redacted version of this Award. and if 
so, provide me a copy thereof for approval; if the parties have been unable to reach such 
agreement, on or before June 26, 2012, counsel for the parties shall inform me via email as to 
the substance of whatever disagreement(s) they have on the subject. 

9. Except as noted in the preceding paragraph above. this Award is intended to determine all 
claims, defenses and issues submitted by the parties for decision. Any claim, defense or 

requested remedy not specifically mentioned herein is hereby denied. 

Dated: June 15, 2012 

14 



REDACTED- FOR PUBLIC INSPECTION 

EXHIBIT A 
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AMERICAN ARBITRATION ASSOOATION 

Commercial Arbitration Tribunal 

In the Matter of the Arbitration 

Between case No. 72 472 E 01147 11 

PROJECT CONCORD, INC., 

Claimant, PHASE 1 DECISION 

liS. 

NBOJNIIIERSAL MEDIA, LLC, 

Respondent. 

THIS DEOSION CONTAINS INFORMATION WHICH THE PARTIES HAVE DESIGNATED HIGHLY 

CONFIDEN11AI. UNDER A CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER APPUCABlE TO 

THIS CASE 

lntroclu<llon 

This arbitration arises under the online "Benchmark Condition" established mIn"' Appllcotions of 
Comcast Corporation, General Electric Company, ond NBC Universal, Inc. for Consent to Assign Ucenses 

ond Transfrr Control a! Uunses, Memorandum Oplnton and Order, 26 FCC Red 4238 (2011) (the "FCC 
Order"). Claimant Project Concord, Inc. (hereafter often referred to as "PC I") is represented in the 

arbitration by Jean Veeder MacHars. Measan T. Bachman and Monica DeSai of Patton Bops, ll.P and 

John M. Gensa of Genaa & Associates, P.C Respondent NBC Universal Media, lLC (hereafter often 

referred to as "NBCU") os represented In the arbitration by David Murray, Lindsay M. Addison, Michael 

D. Hurwitz and Mary Claire York of Willlcie Farr & Gallagher LLP. Pursuant to the FCC Order, the 

arbitration Is belns conducted in two phases, under a schedule asreed to by the partias and approved by 

me, with the view that both phases would be concluded and a reasoned award with findlnss of fact 

rendered within 90 days of my appointment on March 14, 2012. 

A Phase 1evidentiary hearing was held on April24 and 25,2012. Prior thereto, the partias exchansed 

documents (lncfudins exhobits to be offered in evidence), and they exchanged and submitted opening 
and rebuttal briefs, as well as declarations from each of their witnesses which by asreement were 
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offeted and nteeived as part of the witnesses' dltl!!ct testiMony. Each party offered testimony from two 

outsid«e1Cptrts in addition to Its internal w.tneaes. After the close of the hearing. the parties also 
SUbmitted eltensivl! dosing briefs and pf'Ol'Osed f'lndlngs of fact. After can~tully considering aU Of the 
oral and documentary evidence and oral and written &f&\lfllllntS presented by the patties. 1 hereby 

rendet- my Phase 1 Decislon. Follo'Nine the Phase 2 hearing, scheduled for May 30 and 31, 2012, 1 will 
isfue an Arbitration Award 'Nhkh wilt incorporate and include thls Phase 1 Decision. 

In the FCC Order, the FCC approved tha t111nsferof conttol over NBCU llcenSlns assets from General 
Electric Compeny t•Gf") to a joint wntwe bet'Neen GE and Com<ast Corporation (*Comcast") which 
would be controhd by Comcast and -..Jd acqulr. the broadcast table proarammJna, online content. 
movie studio and other businesses of NBCU and SOtllll of Comcast's cable procrammlns and online 
content businesses. In its Order, •trlecocn11int the daRter this ttanSaetion could present to the 
devefopment of Innovative online video distribution; the FCC adopted conditions "deslfned to 
auararnae bona /Ilk online distributors the ability to Oblaon ComcasHIBCIJ procrammlnt In appropriate 
circumstances." (FCC Order at 4.) ~. under the Benchmark COndition, if an OliO has "entered 

into at least one atfl!!"ment for Video Procramminc With • BroadCast Net-". Cable Proararnmer. 
Production Studio or Film Studic> that is not an Affiliate ohhe avo.· aU as defln~>d In the Conditions, 
NBCU must pnwldeO<!IIn« VIdeo Procrammlng soupt by till! avo that constitutes Cotnparable 

Procrammlna (i.e., procrammlnt whlctt is reasonably similar In lcind and amount as the OliO obtalned 
under Its ~tlohed other acr.ernent) unless a~ eJ<C«ption applies. "Film Studio" 1$ 

defined, in pertlnl>nt part, as Warner Bros. Entertllnment ("WWI"}. Fox Filmed Entertainment. Paramount 
Motion Pictures, Sony Plttures Entertllinment, Walt Disney Motion Pktures Group .... • These entitles are 
-imes referred to as NBCU's peers. 

PO It • mnup company that ha• • phin, tmonast pema~ nther thfn&s, to dlstnbut1> films/mOvies and 

televlslon content onii!M .•• I!III!I•II!I•~~I!!II·IIIIIIIII~··~~~II!I!I·•· 
end of 2012. Follo'Nint some Ntfier discussions with NBCU datina back at least to Mv 2011. PCJ on 
October 7, 2011 cave notice to NBCU of Its intent to arbilllltt- under the Benchmatt Condition based 
upon a &ceme acre~>ment it had obtained wltfla Pftrltudlo (the "Peer Deal"). On October 28, 2011, 
Jfter the •coolfnc off" period required by till! FCC Order, PCI timely filed a demand for arbitration with 
the AliA. 'Nhtch Included its ~rml offer" In the folm of a lent form contract for cllll'iq.e with •hiblts 
(aptlonood "Video-On-Demand And £1foctronic Seii-Throuah Distribution~ A&r•eml>ftl" ("PO's Final 
Offet"), On November 2. 2011, the AM noti!;W NBCII of PCfs arbitration ~- On """"'mbtr <I, 
2011, NBCU sublnitted to the AM • "Final Offer on the Scope of 'Cornpanlblot Pfo&T....mlnr(" ("NBCU's 
Final Offer") akin& With • letter ldentifvint what It <onSldered tnresllokl iuuet and nrquestlnc that the 

arbitration be cOnduc«!d In two phases. Pumant to a confidentiality asrament. NBCU's outside 
counsetw.s pnwldl>d a copy of PCI's 1"11181 Offer prior to the submission of NBCU's Final Olfl>r. On Mardi 
26, 2012, pursuant to a Confidentiality ,._tnt and Protective Order entetl>d in thb case on Maldl 
23, 2012 (the "Protectivf! Order"), NBCU's ouWde coumelwas provldad With a copy of till! Peer Deal 
upon which Pel is relylnc and which PCI deSllnated at "H'I!hlv COnfidernial" under the Protective Order 
thtrrebv llmltlrc disclosute to NBCIJ ouWde counsel and ouWde txperts •••••••••• 

2 
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As noted abcM!. NBCU's FINI Offer is not in the form of a contratt forarrilp. Most notably, while 
there m. some other dlfferenu>s in the proararrunlns otfafl!d by NBCU's Final Offer and that soueflt by 
PO, the major differences arise from the &let that NBCU's Final Offer~ exdudes (I) "ftlrns ,.., 
whldlleu th<ln a year ha• Plcop!Mid slra their theatrital r•JHse, • dtln& n.. definitiOn of "Vlddm 
l'toll'ltlll'llinl" contained 111 the Conditions to the FCC Order. and IU) •Online \/ideo Pl'olrammlns the 
provision of whk:h to PO would constitute a breach of contract to whk:h the applicable N8Cl.lnNmal 

flee"- Is a party, • which, if Ill'"""" by NBCU,Is a permaslble t!lldusion under Sedion VILC.3 of the 
Conditions (the "Conttactu.11Jmpediment 

The ~ of NBCU's Final Offer, whk:h Is limited to proposed Pl'Oifammins. Is consistent with a 
p!'OCIIdure apprO\Ied in the FCC Order As piO\Iided In sect1011 vtLC.2 of the Conditions: 

In the ase of an arbitration under the 8enchmark Condition, if there is a dispute about wh<lt 
Comparable Proarammtns a Qualified OVI> Is entitled to, the patties shall submit tllelr llttal 
offers for the scope of Comparable Ptocrammln& at the commencement of the atbltratlon, as 
piO\Iided under sectloniV.A. The artlltmor~ declde whlcboflhe two offers for the scope of 

3 
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Comparable ProsramminJ most closely approxomates the appropnate Comparable 

Prosrammins. At the conclusion of phase 1, the parties shall submk their final offers lor 

asreements based on the Comparable Prosrammins chosen by the arbitrator. 

Summarv of Dedsiog 

In addition to whatever findinss and conclusions are contained above, this Phase 1 Decision determines 
the followons: 

1. PCI is a Qualified OVD. 

2. Films for which Jess than a year has elapsed since their theatrical release are not excluded from 
the definotion of "Video Prosrammlns" contained in the Conditions to the FCC 

3. The scope of Comparable Prosrammins in PCJ's Final Offer more closely approximates the 

appropriate Comparable Prosrammins contained in the Peer Deal than the scope of Comparable 
Programming contained in NBCU's Final Offer. 

4. While the parties agreed {with my approval) that the evidence relatinc to NBCU's Contractual 

Impediment Defense should be presented and considered in Phase 1 notwithstandlns the 

provision in the Conditions that Phase 1 should not be concerned with such Defense fsee 

Sections VII.C.l and VII.C.3), after heartns and considering the evidence, for determination 
purposes, I think it is best to follow the order set forth in the Conditions. Accordingly, a 

determination as to whether the Defense has been proven and the Impact thereof will be 
deferred to Phase 2. 

S NBCU has requested an order requlrins the ondemnoty provision set forth in Section IV.A.S of the 

Conditions be included in the respective final offers for acreements for Phase 2. In the event 
that NBClfs Contractual Impediment Deh!nse is determined In Phase 2, on whole or in part, not 
to have been sufficiently proven, it then also wiD be decided whether the requested ondemnlty Is 

appropriate. Accordingly, the parties should consider includlnB the reqUftted indemnity 
provision on their respective final offers for Phase 2 on such condltlonll blsls. I decline however 

to order them to do so. 
6. No attorneys' fees, costs or expenses will be awarded at this time to either party based upon the 

other party's alleced unreasonable conduct "durin£ the course of the arbitration, • pursuant to 
Sections VII.B.10 and VIII .5 of the conditions Any party desirlnc an award of such attorneys' 

fees, costs or expenses shall submit with its Phase 2 openins brief a supportlnc declaration of 
counsel which shall Include a detailed explanation of the basis for the request and a detailed 

showins as to how the amount requested has been calcul;oted. Oppositions to such requests 
also shall be submitted in Writing with the Phase 2 rebuttal briefs. There will no cross 

examination of counsel perm•tted, 

My reasonincand related factual flndincs on making these determinatiOns is further discussed below All 
capitalized terms. unless otherw1se indicated, are intended to have the same meaning as in the 

Conditions to the FCC Order. 

4 
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[leupnlrc ancl flttuo! F!mt!ncs 

1. PQ!u Qua!illed 0VQ 

I Pfl!liminarily nate that no wt.er• in NBCU's eatenslw Cloq Brief ancl Proposed Findqs Is there IJtfV 
mention of Its contention that PCI is not a QuaHfled OVO under the Benchmark Condition. Thlt 
therefore is a chanee. at least in emphasis, from the posttion asserted in NBCU's Openinc Brief (at pp. 6-
7Jthatthls arbitration should be terminated on the sround that PO is nota Qualified OVO.In any case, 
wtlether or not NBCU has abandoned the contention. 1 find that it IS without merit and not suppotted by 

the a Film Studio wtlhin the meanina of the Benchmark 

2. Qtftnllkm of "VV!!tq Pr9l'fl!!l!!!ioi' 

The Conditions to the FCC Order tn S«tlon I deflne "VIdeo Prosr•mmln£" H follows· 

"Video Pno&rammlna" means prosr•mmina provided by, cw cenerally considered <:Ofnpllrable to 
procrammins provided by, a television broadcast station or cab~!! networt, resardless of the 
medium or method used for distribution. and includes but Is not limited to: prosrammq 
prescheduted by the prosrammlna provides (also known as scheduled proarammine or a linear 
1eed); prosrammins offered to viewers on an on-demancl, point-to-point basis (also known as 
video on Demand ("VOD"), pay per VIew t•PPV") or transactional VIdeo on demand ("TVOD"}); 
shott proaramminc sqments (also known as cUps); prosramminc that inCludes multiple video 

sourus (also known as feeds, indudlns camara qles); propammq that includes video in 
diffeqnt qualities or formats (lndudlns hfeh-definltlon and 30); and FllrM for which a year or 
more has elapsed Since their theatrical release. 

NBCU contends that this definition must be read as excludinc all Films for which less than one ye1r has 

elapsed since their theatrical releace (~st Year Fdms"). I disaJ- for the followlnll reasons: 

a. There Is no specific exclusion of FirSt Year Films. If such an eocluslon w• intended, It would hallf! 

been easy to hallf! so stated and I believe the FCC would have so stated. 
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b. NBCU's cont•ntion is based only on a nepti\le inference from the •IM'dlit indusion at the t.~l of 
the! definition of "Fiimf for which more than a yl'/M has elapsed sfnce thc!lr theatrlcaln.lease.· 

c. It is indisputable that elsewhere in the lanaua&t! of the C!mdltions "Films" speclftt:ally .,., 
referred to 4$ a catqory of 'Video Pqrammina". In its definition of "Compan~ble 

Proaramm~n~• on.,.., 119, the Ftc states that the "followtna cateaories of Vkleo Pm&ramminl 
are !lQ1 Compatable PqrammJn& ... :(vii) Films.,. not comparable to non-Film 

prqrammlnc.• (Emphasis in orlelnal.) Thus, even thov&h First v- films ant not mentioned 
SIM'dftcally In the definition of "Vidffo Proarammln&" on paae 121, the! definition lotluNv must 

be ll'ad as lncludinc First Vl!ar Films both becaU$1! of the l!~nsllle "induded bUt not limited to" 
phrate and bet:aute First Year Films constitute prosrammln& offered to lriltWI!rs on a voo, PPV 
or lVOO basis. 

d. Any other conclusion would appear to frustratl! the Intent of the Conditions. 

In sum, whill! It is not clear to""' {and Mlther of the p;Jrtlot$ have been able to convincln&ly ecplaln) wily 
the Ftc consk1eted It desirable to Slle(if~tally mentiOn that "FHms for whiCh more than a ~r has 
elapsed since thtir theatrical releaS!!" are within the definition of "VIdeo PrOJ!ramminc", for the reasons 
stated, I am persuaded that no valid basis has been shown for tlw.! utluslon from tlw.! definition of First 
Yur Film$, by silence and nesative inferentl!. 

3. Sc!IH of ComDtrlblt Pr!lg!mmlnr 

There appear to be two main points to NBCU's contention that Pel's Final Offer should not be 
determined to be the doS!!r approximation to the appropriate Comparable l\roJnmmlna contained In 
the Benchmart or Peer Oeal. one is the 

The other main NIICU point Is blSad on Its Contractuallmpediment ~. namely, that the online 

d•stributlon service PCI plans to offer aiJe&t!dly··············­··············o wtllch NBCU cannot provide llcansln8 of the scope liOU8ht tJv NBCU without beln& In breach or potential bruth of nultll!rous third party llteemt!nts. ThiS S4!COnd 
point wUI be discussed more fully in tlw.! next section of this Decision. ( The FCC. In proyldJn& In the 
Conditions that the scope of Comparable Pqrammlns -• PhiS!! 1 issue and any ContOICiual 
Impediment Oefe- should be decided In Phase 2, oiMouslv eoncluded that a cledslon on ComP1111ble 
~was not de~M'ftdent upon a dedsion on any Contractual Impediment Defense.) 

With respea to the first of NBCtJ's twO main points, as 1 previOusly noted, there definitely are SOitll! 

differet~<M between the Peer Deal and PCrs Final Offer to 
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N8CU's counsel II> his opelllna sutement made the followina pertinent COII'Iment 

MR MURRAY: Vour Honor, my Client IS not tryfna to avoid a deal. They really an! not, despite 

7 
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The aboVI! pOSitiOn was raised apin by NBCU's (0-1 tWim in his dosill& sta-nt. NBCU's <Ououe~ 
in substionce. at paps 567-!168 of the Tranwlpt, In re5P0nse 10 • questlon flom one, stated that if his 
client WliS o1fel8d irA!spertW. of what those third-party 
•areements sav: "' think we pt • lot closer 10 a dtll" but he would llefll to show hi5 tlll!ntthe p­
Dtll. In aclditlon, at pap 571 of the Transalpt. NBCU's counselll'lfde the followlna further statement: 

Mil. MURRAY: And apin, Your Honor, we understand that under this conditiOn, if a peer does a 
deal, we haw to do a deal. And we hwe always intended to do a deal The question is, what IS 

the dul that we'"' supposed to MAlleh. And until we saw that deaf, thaA! was no way to know. 

And we be~. and I think the f!Viden(Oe plainly shows. that there are dllfeten(Oes between the 
f111.11l offer that we sot frorn Project Co~ and And if we 
have 

It' sa different story. we didn't haw that the first 

I think tha "rithts issue~ may be mo1e 
relevant 10, and resolVable ln. the Phase 2 PIOtess as an ecOIIOM!c iSsue. Further, I am not at 111 
pemacfed by PO's pul"ppOWW el~P~arn!tlon H to why it opted to do what It did (even assutni"ll PCils 
justlfoed ift its doubt about NBCU's trustworthiMU). Thus, if I had the discretion, I would mandate that 

········~·~······and this case essentially "mi&ht" be over without any ~Wed to A!Solve the dlfllc:ult isSUes raised ill NBCU's Coftttactuallmpedlment Defense, 
dlstUIIsed below. or to address or further address any other Phese 2 matters. Nonetheless, under tha 
allllbble "baseban arbitration" ~un~s, 1 do not have such disc,.,tion. My job here is Oflly 10 
choose which of tha (OOfllpetJna PhaM! 1 Final Offers more closely epprmtlmates the ~e 
Compar;1ble ProarammJna contained in the Be~tk or Peer Deaf. Under any comperison of tha 
scope of Pf\'IBQtnmlna ift the competill& Final Offers oplnst the Benchmark or Peer Deat the PCI Final 
Oller must be found 10 be closer 10 the Peer Deal than the NBCU Final Offer. Therefore. 1 so find. 

Indeed, PCI is so carwln of its politlon. it has propo.sed a Flndlna (No. 130) that NBCU's 
Conll'attuallmpediment Oelensels •so ~ in ment to be unrusonable and vexatious" warrantq 
an as-t of llltorneys' fees aplnst NIICU for assertln& the Defense.ltBCU, on tha other hand, just 

as forcefully ma111t which would put NIICU 
at risk of bread! under Its third perty aareemen!S, If NBCU Is required to COnsumtNte 111 <~&ll!ement 
with PCl to liatn$e the Current Movie 1nd tv llt!es requeSted in PO's Final Offer. I find this 10 be a close 
and diflkult issue, for the reasons discussed below. 

8 
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Additiolltl details on how the Pel servia!, is ~d to 
func:tlon b contained in the te$tlm0ny of PCI eii<ICUtlws Sharon ~'eyer tlld lawlw!nce Smith. 

9 
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-That "''Pficatlon very explicitly purpoiU to patent •a system and methOd of enabllns, OVI!< a 
distributed, n-ked computer system. nqotlated transactiOns between an Information contl!nt 
owner. an advertiser, and a consumer, In which thl! consultll!r 01n earn l!ll!ctronlc Cfl!dlt for viewlns 
llll'l'!ted ad'll!<\i$eml!ftts dl!liloerl!d by thl! advertiser and use the! earned credit to atte$$lnfonnatioll 
contl!nt 11om thl! infolmlltlon c:ontent owner.· !bit. 63 at 9.) Ac1:01111na to NBCU, this patent appllclllion 

mmto ........................ .. 
As Jllidance to the parties, set forth below Is some of my current Pfi!Nminllry tllinkins on the! 
Contractual ImpediMent Oeftlnse: 

1. N8CU has thl! burden of proof to show by a Pfeponderance of the evidence that the certain of 
thl! PfOI'illllllline set forth in Pel's final Offer, would put NBCU 
in breach of each of the--third 111rtr asre-nts wlllcb NBCU put In evidence. The 
ISsue necessarily~ .tlle&Yeeof spec;ulation when, u here. the PO SllfVice hat not vet 

In addition, wfllllll 
think that undel' the dn:umstances, in ordel' to establish thl! Defeftse, II should be suffldent for 
N8CIJ to show that. as Its two experts "-opined, it is at risl< of befna In breacll, that Is a 
question wlllcb should be addres:sed definitively. 

2. from 

Aa;ontln,ty, upon a contract by contract -Jysb, thl! parties could end up With a 
n:sult that a breath has been JII'Oftl' under some contracts but nnt under others. Such a result 
fillY not be in thl! interests of either l)&rt't. 

Bill a,ain, the ultimate 
conClusion fillY wry dependincupon the partit;ular ~ In hCh contract. 

10 
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If need tJ., of co-. I will decide aU of the issues pertinent to the Defense. 8ut I think It Is tJ.u that 1 do 

so al'tet the partie$ have eltdtallled their Phase 2 final olfm for ISft!etnenls and I have had an 
OPfJOfWnlty to revll!w them and the parties' ••fated «Mdence alld llfllumems. This is the order of 
dec!sion-makln& the Conditions contemplated. a lid it Is the order that I now wi$h to follow. 

5. N!!CU) lndlmR!1y kguat 

See """"'"'"" S of the Sumrn;ary of ~sfon above. 

.. !!eayub JorAitomm' Ftu. Com'"" Elcpenses 

PO has requested an -ssment of com and expenses, inc:ludinc attorney( fe<u, put'5Uallt to 5«\lon 
VJII.S of the COnditions. NBCU has obJIKied, comelldlnc that PO's tef!IH!$1 b •unfoUnded" and that If lillY 
patty is entitled to JUCh an assessment It should be NBCU. As uated in the Summary of Dedsion above. 

no attof'I'MIVS' fees, costs or expe- W>ft be auessed aaalnst any p.atty at this time •nd thiJ sub~ will 
be consideml and determined durina Plles<l!- 2 upon submi»ion of any suppot1inS d«lantlon(s) 
pursuant to per..,..ph 6 of the 5umma<y of Decisiocl. 

7. Cpn!lcltntlal!ty 

As noted on the front paae of this DeCision, it contarnslnfotm~tlon whlc:h the parties have ~nated as 
•lflPiv Confldentbll" Under the Protecti,.. Ordar Tlris DeciJion also may conWn Information whlc:h has 

~~ted as "Confid•nt'-1". A• $1.118flled and ..,..ed by counsel for the parties. they shaP meet 

and confer with thevl.w of rHChintr .-.rnent on creatinc a versiOn ofthiS DeciSklnwhicll radllcts an 
fnfonnatlondesllnated bv them as "Hithlv Confidential" or"COnfidemial" and then submiUing that 
Wl$lon to me. 

Dated: Mlry lO, 2012 
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Washington, D.C. 20554 Washington DC 20006 

Michael Hurwitz David Murray 
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