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AMERICAN ARBITRATION ASSOCIATION ®0eral Con, Uniga 7
offiCe Ons Co s
Commercial Arbitration Tribunal Of the Secre Mission

in the Matter of the Arbitration )
Between ) Case No. 72 472 E 01147 11
PROJECT CONCORD, INC., )
Claimant, ) POST-AWARD ORDER RE REDACTED VERSION
) OF ARBITRATION AWARD (AS AMENDED)
vs. )
NBCUNIVERSAL MEDIA, LLC, )
Respondent. )
)

The Arbitration Award (As Amended) (the “Award) was issued effective as of June 15, 2012. As provided
in the Award, counsel for the parties conferred with one another in an effort to reach agreement on a
redacted version of the Award pursuant to Sections VII.B.14 and VII1.8 of the Conditions to the FCC
QOrder which the FCC would make available to any requesting party, and | retained jurisdiction to
approve any agreement reached by the parties and/or to consider and resolve any disagreements
between the parties on this subject. Attached hereto is the redacted version of the Award approved by
me, embodying both the redactions initially agreed upon by the parties and matters on which they were
unable to agree, and thus, were resolved by me in discussion with counsel for the parties.

\

Dated: July 11, 2012 /}M/M

7\
vd
Henry 1. Silbektberg Arbitrator f
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AMERICAN ARBITRATION ASSOCIATION

Commercial Arbitration Tribunal

In the Matter of the Arbitration )
Between ) Case No. 72472 £ 01147 11

PROJECT CONCORD, INC., )
Claimant, ) ARBITRATION AWARD (AS AMENDED)

vs. )

NBCUNIVERSAL MEDIA, LLC, )

Respondent. )

)

THIS ARBITRATION AWARD CONTAINS INFORMATION WHICH THE PARTIES HAVE DESIGNATED
HIGHLY CONFIDENTIAL UNDER A CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER APPLICABLE
TO THIS CASE

THE UNDERSIGNED ARBITRATOR, having been duly sworn, and having duly heard the proofs and
allegations of the parties, hereby issues this ARBITRATION AWARD (the “Award”).

introduction

This arbitration arises under the online “Benchmark Condition” established in /n re Applications of
Comcast Corporation, General Electric Company, and NBC Universal, Inc. for Consent to Assign Licenses
and Transfer Control of Licenses, Memorandum Opinion and Order, 26 FCC Red 4238 {2011) (the “FCC
Order”). Claimant Project Concord, Inc. (hereafter often referred to as “PCI”) is represented in the
arbitration by Jean Veeder MacHarg, Meagan T. Bachman and Monica DeSai of Patton Boggs, LLP and
John M. Genga of Genga & Associates, P.C. Respondent NBC Universal Media, LLC (hereafter often
referred to as “NBCU”} is represented in the arbitration by David Murray, Lindsay M. Addison, Michael
D. Hurwitz and Mary Claire York of Willkie Farr & Gallagher LLP. Pursuant to the FCC Order, the
arbitration was conducted in two phases, under a schedule agreed to by the parties and approved by
me. (Upon the issuance of this Award, the arbitration will be concluded, pursuant to the agreed
schedule, within 93 days following my appointment on March 14, 2012.)

A Phase 1 evidentiary hearing was held on April 24 and 25, 2012 in Washington, D.C. After careful and
fult consideration of ail of the oral and documentary evidence and oral and written arguments
presented by the parties in connection with Phase 1, | issued my Phase 1 Decision dated May 10, 2012
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(the "Phase 1 Decision”). The Phase 1 Decision hereby is incorporated in and made a part of this Award,
and a copy thereof is appended hereto as Exhibit A.

This Award now is being issued after careful and full consideration of the parties’ respective Phase 2
Final Offers for agreements which they exchanged with one another and submitted to me on May 16,
2012; the Benchmark Agreement or Peer Deal; the Phase 2 opening, rebuttal and closing briefs and aff
related materials submitted by the parties; and all of the oral and documentary evidence and oral
arguments of counse! presented at the Phase 2 evidentiary hearing, as well as the evidence and
arguments presented during the Phase 1 proceedings.

All capitalized terms in this Award, unless otherwise indicated, are intended to have the same meaning
as in the Conditions to the FCC Order and/or the Phase 1 Decision.

During the post-Award process to create a redacted non-confidential version of this Award which may
be made available by the FCC to any requesting party, it was noted that the Award contained a few
“typos” (i.e., three references to PCl as “PCA”; two references to PCl where the context is clear the
intent was to refer to NBCU; and an inadvertent inclusion of the word “be” on page 8.) With the
agreement of counsel for the parties, this Award hereby is amended to correct these “typos”, effective
{at the parties’ request) as of the June 15, 2012 date of the Award.

The Phase 1 Decision

As stated in its Summary of Decision Section (at p. 4), the Phase 1 Decision, determined the following:

1, PClis a Qualified OVD.

2. Films for which less than a year has elapsed since their theatrical release are not excluded from
the definition of “Video Programming” contained in the Conditions to the FCC.

3. The scope of Comparable Programming in PCY's Final Offer more closely approximates the
appropriate Comparable Programming contained in the Peer Deal than the scope of Comparable
Programming contained in NBCU’s Fina!l Offer.

4. While the parties agreed (with my approval) that the evidence relating to NBCU’s Contractual
impediment Defense should be presented and considered in Phase 1 notwithstanding the
provision in the Conditions that Phase 1 should not be concerned with such Defense (see
Sections VII.C.1 and VII.C.3), after hearing and considering the evidence, for determination
purposes, ! think it is best to follow the order set forth in the Conditions. Accordingly, a
determination as to whether the Defense has been proven and the impact thereof will be
deferred to Phase 2.

5. NBCU has requested an order requiring the indemnity provision set forth in Section IV.A.5 of the
Conditions be included in the respective final offers for agreements for Phase 2. In the event
that NBCU’s Contractual Impediment Defense is determined in Phase 2, in whole or in part, not
to have been sufficiently proven, it then also will be decided whether the requested indemnity is
appropriate. Accordingly, the parties should consider including the requested indemnity
provision in their respective final offers for Phase 2 on such conditional basis. | decline however
to order them to do so.
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No attorneys’ fees, costs or expenses will be awarded at this time to either party based upon the
other party’s alleged unreasonable conduct “during the course of the arbitration,” pursuant to
Sections VILB.10 and VIiL5 of the Conditions. Any party desiring an award of such attorneys’
fees, costs or expenses shall submit with its Phase 2 opening brief a supporting declaration of
counsel which shall include a detailed explanation of the basis for the request and a detailed
showing as to how the amount requested has been cafcuiated. Oppositions to such requests
also shall be submitted in writing with the Phase 2 rebutta! briefs. There will no cross
examination of counse! permitted.

In addition, the Phase 1 Decision {at pp. 3-4} also determined that the form of NBCU'’s Phase 1 Final
Offer, which was limited to proposed programming, was consistent with a procedure authorized in
Section VI1.C.2 of the Conditions.

Th

ues

The Phase 2 issues to be decided in this Award are the following:

1.

Which of the Phase 2 "final offers for agreements based on the Comparable Programming
chosen by the arbitrator [in Phase 1)” “most closely approximates the fair market value of the
programming carriage rights at issue, as defined in Section IV.A.2” of the Conditions? See
Conditions ViL.C.1 and 2.

Whether NBCU has proven by a preponderance of the evidence that it would be in "breach of a
contract to which Comcast or NBCU is a [third] party” by providing content otherwise required
of it under the proposed agreement chosen pursuant to subparagraph 1 above {i.e., the
Contractual Impediment Defense)? See Conditions VILC.3,

Whether PCi must provide an indemnity to NBCU pursuant to Section IV.AS of the Conditions,
and if so, how should such obligation be satisfied?

Whether either of the “cost-shifting” requests made by the parties for recovery of certain
attorneys’ fees, costs and other expenses incurred in connection with this arbitration should be
granted, in whole or in part?

Whether to grant or deny PCi's request made in its Closing Brief (at 26) that | retain jurisdiction
relating to performance of the chosen agreement pending a judicial decision to enforce the
Award or a decision by the Media Bureau or the FCC on any appeal to them?

Summary of Phase 2 Declsion

PCI's Phase 2 Final Offer most closely approximates the fair market value of the programming
carriage rights at issue.

NBCU has failed to meet its burden of proof on its Contractual impediment Defense.

PCi is required to provide NBCU indemnity under Section IV.A.5 of the Conditions. JJJ}

The “cost-shifting” requests of both of the parties are denied.

3
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5. PCFsrequest that | retain jurisdiction relating to performance of the chosen agreement is
denied. The only jurisdiction | shall retain after issuance of this Award will be, as agreed by the
parties, for the limited purpose of approving the agreement they reach on the non-confidential,
redacted version of this Award or considering and resolving any disagreements between them
on such subject.

The Phase 2 Final Offers

PCI's Phase 1 Final Offer was in the form of a camplete contract for carriage {Exhibit 4). NBCU, on the
other hand, in Phase 1, as authorized by the Conditions, chose to submit a Final Offer on the Scope of
Comparable Programming {Exhibit 1}, not a contract of carriage. For Phase 2, PCl submitted a contract
for carriage different in some respects than its Phase 1 Final Offer (Exhibit 65) and the Peer Deal (Exhibit
3}. For Phase 2, NBCU also submitted a complete contract for carriage (Exhibit 64).

in PCI's Phase 2 Final Offer,
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NBCU’s Phase 2 Final Offer
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R

As | read the Conditions to the FCC Order, where an arbitration is bifurcated, as it was here, Phase 1
primarily should be devoted to resolving certain threshold issues, such as whether the OVD is a Qualified
OVD, the scope of Comparable Programming to which the OVD is entitled and any asserted defenses
based on 47 C.F.R. Section 76.1002{b}(1). Phase 2 then should be focused on the economic differences
between the parties’ competing offers on a fair market value analysis, taking into account any
differences or economic equivalents as to price, terms and conditions. {As previously discussed, the
Conditions also provide for Phase 2 to be the time for hearing and determining any Contractual
impediment Defense, which procedure was partially modified in this case by agreement of the parties.)

The competing Phase 2 Final Offers do not present any noteworthy differences as to price. [ ] ] NI

N The ey and overriding

dispute in this case has been over the scope of programming content to be provided by NBCU to PC!.-

P ~ccordingly, PCI contends it is entitied, and the Phase 1 Decision

already determined, that NBCU is required to license Comparable Programming to PCL. While NBCU in

its Phase 2 Final Offer now |} thc scope of programming provision contained inthe
it candidly has made clear that it interprets that provision materially more

narrowly than PCI does. According to NBCU, while PCI's Phase 2 Final Offer {as well as PCI’s Phase 1 Final

Offer) i inthe form




REDACTED - FOR PUBLIC INSPECTION

It is indisputable that there is no comparison between the value of a non-exclusive Video Programming
ficense that excludes Current Fiims and Current TV Titles, and one that includes such content. See, e.g.,
DeVitre Second Declaration, Paras. 36-38. it also is indisputable that without Current Films and Current
TV Titles, NBCU's Phase 2 Final Offer is of substantially iower value than the programming |
A "5, the insertion by PC/ NN
- in its Phase 2 Final Offer is reasonable and appropriate in order to eliminate any subsequent
misunderstanding as to the scope of programming to which PCl is entitied, to assure economic
equivalence with the Peer Deal on available programming, and to avoid inappropriate discrimination
against PCI, especially in light of NBCU's clarification of its significantly more narrow interpretation of
without PCI's proposed addition.
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The [ cifference between the competing Phase 2 Final Offers is so critical economically that it
overrides the other differences between them. Nonetheless, in the interest of completeness, ! also will
discuss the other principal differences [} NI N6cu is correct in noting that ina
discussion with counsel during the hearing, L commented that | was not enamored with the changes PG
has proposed with respect to [ | } NENERNEGEGEGENGENEGEENGEEGEENEEEEEEEEE ot o ore
favorably inclined toward PCY's proposed changes to [N (sec Transcript at

1036.) However, on further study, even if | had the authority and could, for example, choose two
paragraphs from one proposal and two from the other proposal, | would not do 5o and | would choose
PCl's Phase 2 Final Offer in its entirety.

First, 1 find it significant that while NBCU complains about the “additional costly duties and burdens on
NBCU” imposed by PCI's changes [ ETGNGNGENEGEEGEREEER (8CU Closing Brief at 8-9),
NBCU made no effort whatsoever to attempt to quantify any of the alleged “additional costly duties and
burdens,” either through either of its two experts who opined on the subject or otherwise. The reason
for the lack of attempted quantification seems obvious: the additional duties and burdens about which
NBCU is complaining should not be costly or particularly burdensome. For example, NBCU complains of
th
I it is hard to imagine the cost and burden of compliance with these obligations possibly tipping
the scale of economic equivalence in NBCU's favor. Second, PCI's proposed changes [ NG

Thus, albeit the language could be
clearer and better, PCi seems to have adequately addressed the “what if” hypothetical posed during the

hearing [

contained in the
campeting Phase 2 Final Offers appears under the totality of the circumstances to be de minimus; in any
case, any such difference is insufficient to tip the scale in favor of NBCU's Final Offer.

2. NBCU's Contractual impediment Defense

In Section VILC.3, in pertinent part, the Conditions provide that “it shall be a defense for Comcast or -
NBCU to demonstrate by a preponderance of the evidence that any of the following reasonably justifies

8
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denying Online Video Programming to a particular Qualified OVD: . . . {ii} that providing the Online Video
Programming to the particular Qualified OVD would constitute a breach of contract to which Comcast or
NBCU is a party . .. .” NBCU has asserted this Contractual Impediment Defense with respect toJJJJIll§

contracts to which it is a party with other third party licensees. [} N E NN

The degree of speculation involved in NBCU’s Defense was well-articulated by one of NBCU's expert
witnesses, Steven Madoff, in connection with NBCU's agreement with JJJJ} as follows:

... as f was sitting in the other room, | was thinking about how al this plays out and assuming
there is a press release 30 or 60 or 9C days before the launch, people start becoming aware of

the presence of PC! and NG o' a!i | know, they may say, you

know what? We really don’t have a problem with it. Or they may say, we've got a problem with

it They Il probably communicate with SN
]
AR rascript at 847-848.)

must carry. Another conclusion which | draw from this candid testimony from Mr. Madoff is that we
should not be 100 quick to judge whether the presently speculative Defense applies i IR

With respect to the particular agreements referenced by NBCU in support of its Contractual impediment
Defense, | have the following observations:
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A. The finding in the Phase 1 Decision that [
T cocs not by itself substantiate the Defense as to
any of NBCU's third party agreements. Even unde NN

further factual proof {which is lacking in this case} is required before the Defense can be
sustained.
8. Asto the [N, | 22ree with Mr. Madoff that the pertinent language isjJJJi}
I (2rscript at 576.) I

A hould not be construed without the benefit of hearing, rather than speculating, JJIlf

A 5o on the evidence presented in this arbitration and my reading of the

I : think that the issue of breach, NI cou'd be decided either
way. There is also the issue raised by Mr. Madoff, as well as by PCl witnesses, as to whether the
P to :tiow NECU to provide the Current TV and Movie Titles to PCL
€. Asto the [ the pertinent language is

and based on the evidence presented in this arbitration, 1 believe [JJJJj would have a difficult
time establishing a breach, if asserted. | reach the same conclusion as to the agreements [} il}

A

y
I - iore favorably in support of a claim of breach. But again, it is
premature and speculative [ GGG - the record is not
sufficient to justify any finding of a breath,

e
based on the current record, present very doubtful exposure to any claim of breach against
NBCU.

f. Based on the current record, NBCU's agreements [ NN

I 2o seem unfikely to give rise to a claim of breach.

In sum, { find that NBCU has substantially overstated its risk of damages for breach of contracts with
third parties and injury to its business relationships if it is required to perform the chosen Phase 2 Final
Offer for agreement submitted by PCI. | further find that in any event NBCU has failed to satisfy its
burden of proof on its Contractual Impediment Defense as to each of the third party agreements which
NBCU has identified in connection with the Defense. This finding and ruling, of course, is without
prejudice to NBCU's rights should any of the third party licensees subsequently assert a concern or
conflict relating to NBCU's licensing of Current TV or Movie Titles to PCI I NENEGNGNEGEE

|
3. NBC's Right to indemnity

Under Section IV.AS of the Conditions, “if a reasonable dispute exists or arises regarding whether a C-
NBCU Programmer has the right to grant an OVD the right to the Video Programming at issue, the C-
NBCU Programmer may require the Qualified OVD to indemnify it and hold it harmiess against any
breach of contract, tort, copyright vialation or other claim arising out of any fack of right of the (-NBCD

10
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Programmer to grant the OVD the right to Video Programming.” [ EEERNEGNGNGNENENEEN

4. The " Cost-Shifting” Requests

Sections ViL.B.10 and VHLS provide that *[i}f the arbitrator finds one party’s conduct, during the course
of the arbitration, has been unreasonable, the arbitrator may assess all or a portion of the other party’s
costs and expenses {including reasonable attorneys’ fees) against the offending party.” Thus, the party
seeking “cost-shifting” under this “unreasonable conduct” standard has a much different and more
difficult burden than would be the case under a “prevailing party” test.

A. PCl's Regyest

PCi has submitted two extensive Declarations of its lead counse), totaling 62 pages, in supportof its
request that | assess against NBCU all of the costs, expenses and attorneys’ fees incurred by PClin

connection withthe arbitzaton.

B F<''s counsel, jean MacHarg, stated in her first Declaration {at para. 103) that she believes
that “the standard rates . . . are reasonable and competitive”, thereby presumably implying that those
are the amounts which should be awarded. The amount of attorneys’ fees and costs sought by PCI
consist of the following:

{i) Fees incurred with Patton Boggs LLP between january 2012 and June 2012 of [N

{for which the standard rate would be [N otus costs of [ NER

(i} Fees incurred with Genga & Associates PC between October 2011 and May 2012 of

I (for which the standard rate would be [l »'us costs of [N

in addition, PCI seeks the recovery of expert witness fees and expenses incurred with Mark Devitre of

R :d Gary Marenzi of IR 2 we!l es I in consulting fees incurred with four

different consultants. Lastly, PCi seeks the recovery of the amount incurred for the Arbitrator’s fees and

expenses. Thus, the total amount sought is i I EEEEENEGEGEG

the reasonableness thereof for the services
rendered has not been challenged. However, as noted above, PCI has a steep burden in having to show
“unreasonable conduct” occurring throughout the arbitration proceedings. While PCi may be the
prevailing party on the Award, | cannot and will not find that any “unreasonable conduct” occurred.
Rather, from my perspective, this was a compiex, hard fought and time-pressured legal proceeding
where both sides were represented by skilled and sophisticated counsel, and while they of course did

11
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not always agree with one another, the attorneys generally acted cooperatively, ethically and
professionally with one another.

There were no dilatory or improper tactics empioyed by either side that | observed. At the outset,
counsel for the parties jointly presented to me what seemed and proved to be an extremely ambitious
schedule of events to conclude both phases of the arbitration within the 90 day limit set in the
Conditions {which at the conclusion of the Phase 2 hearing counsel jointly agreed in their mutual self
interest to extend for a few days so that the respective legal teams might enjoy part of the upcoming
weekend). There were no improper multiplicity of proceedings. In fact, by agreeing prior to start of the
Phase 1 hearing to time limits for the testimony of each witness and for the direct testimony of each
witness to be presented mainly by written declarations served in advance of the hearing, the Phase 1
hearing efficiently concluded in two days, rather than the three days which had been scheduled.
Similarly, but without the time limits, the Phase 2 hearing was conducted efficiently. While PCl
complains, amongst other things, that NBCU's request that the arbitration be bifurcated, N8CU's
challenge to PCl's status as a Qualified OVD, and NBCU’s submission of a Phase 1 Final Offer on the
scope of Comparable Programming rather than a proposed contract for carriage were dilatory acts, and
that NBCU had no proper basis for asserting its Contractual Impediment Defense, these are all matters
suggested in the Conditions. Moreover, it is wrong for PCl in its “cost-shifting” request to attribute to
NBCU any improper motive in raising the question regarding the definition of "Video Programming”
contained in the Conditions, or in stating at the initial March 23, 2012 case management conference
that it would pursue a 47 C.ER. Section 76.1002(b} {1} (financial stability) defense and then indicating on
April 4, 2012 that it was withdrawing such defense. | cannot find any persuasive reason to conclude that
NBCU and/or its counse! pursued any of these matters or engaged in any other action other thanin
good faith.

Further, the additional time devoted by both parties in Phase 2 in presenting further testimony relating
to the Contractual Impediment Defense did not involve any unreasonable conduct, as PCI contends, and
such testimony and refated argument in fact were helpful in clarifying the underlying facts and assisting
me in reaching the ruling set forth above in PCI's favor. Additionally, | note that PCI's “cost-shifting”
request seeks over Il in attormeys’ fees incurred by PCI between October 2011 and February
2012, prior to my appointment in mid-March 2012 after which most of the activity in the arbitration

began.

in short, while 1 have not commented upon all of the many alleged acts of unreasonable conduct upon
which PCI relies, it should suffice to say that { do not find any part of PCI's “cost-shifting” request 1o be
convincing. Accordingly, it hereby is denied.

B. NBCU's Reguest

NBCU’s “cost-shifting” request is more modest and limited than PCl's, and conditioned upon its Phase 2
Final Offer being chasen. In light of the other determinations herein, NBCU's request appears to be

moot. Briefly, NBCU argued that in light of its Phase 2 Final Offer being [ EEENNEGGG_

) there was no need for the Phase 2 proceedings; and therefore, if NBCU's Phase 2 Final Offer

12
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ultimately was chosen, all of the costs and fees incurred by NBCU in connection with Phase 2 should be
assessed against PCL If not moot, NBCU's “cost-shifting” request hereby is denied.

5. PCl's Reguestthat the Arbitrator Retain Jurjsdiction

in its Closing Brief {at 26}, "because performance under the Award is to commence immediately upon its
entry,” PCI asked that | retain jurisdiction over the matter “pending a decision on any application to
enforce it in a court of competent jurisdiction or a decision by, as appropriate, the Media Bureau or the
Commission on any appeal to them, unless such court or the FUC otherwise directs.” After review of
PLP's Closing Brief, 1 sent counsel for the parties an emall requesting NBCU's position on PCl's request,
and requesting both sides to comment on whether | have jurisdiction or authority to grant PCl's above
request. On June 11, 2012, | received emails from counsel for each side addressing the issue. In the
absence of a clear agreement between the parties, or a binding judicial or FCC Order conferring further
jurisdiction upon me, 1 do not think it would be appropriate for me to retain such jurisdiction, and thus, |
decline to do so.

6, C ntiality a re R Jurisdi

As noted on the front page of this Award and the appended Phase 1 Decision, they contain information
which the parties have designated as “Highly Confidential” under the Protective Order. This Award and
the Phase 1 Decision aiso may contain information which has been designated as “Confidential”. As
suggested and agreed by counse! for the parties, they shall meet and confer with the view of reaching
agreement on creating a version of this Award, including the Phase 1 Decision, which redacts all
information designated by them as “Highly Confidential” or "Confidential” and then submitting that
version to me for approval so as to satisfy the requirement in Section VIiL.7 of the Conditions for there to
be a non-confidential redacted version of this Award. The parties shall have until on or before June 26,
2012 within which to reach such agreement and present it to me for approval, and if no such agreement
has been reached, to inform me of the substance of their disagreement{s} on the subject. As noted on
the record (see Transcript at 659-660), in substance, counse! for the parties have stipulated that | shall
retain jurisdiction for the limited purpose either of approving the agreed redacted version of the Award,
or in the event counset for the parties are unable to reach such agreement, for the limited purpose of
promptly considering and resolving any disagreement between the parties on the form of the required
redacted version of this Award.

7. Miscellaneous

The filing and administrative fees of the AAA totaling [} 2 the fees and expenses of the
Arbitrator totaling [ sha! be borne as incurred by the parties. Except as noted in the
preceding paragraph 6 above, this Award is intended to determine all claims, defenses and issues
submitted by the parties for decision. Any claim, defense or requested remedy not specifically
mentioned herein is hereby denied.

13
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Summary of Award
For the foregoing reasons, | find, declare and award, as follows:

1. P(Clis a Qualified OVD.

2. Films for which less than a year has elapsed since their theatrical release are not excluded from
the definition of “Video Programming” contained in the Conditions to the FCC.

3. The scope of Comparable Programming in PCl's Phase 1 Final Offer more closely approximates
the appropriate Comparable Programming contained in the Peer Deal than the scope of

Comparable Programming contained in NBCU'’s Phase 1 Final Offer.

4, PCI's Phase 2 Final Offer for agreement most closely approximates the fair market vaiue of the
programming carriage rights at issue.

5. NBCU has failed to meet its burden of proof on its Contractual Impediment Defense.

6. PClis required to provide NBCU indemnity under Section IV.A.5 of the Conditions.-

7. The “cost-shifting” requests of both of the parties are denied.

8. PCls request that | retain jurisdiction relating to performance of the chosen agreement is
denied. The only jurisdiction | shall retain after issuance of this Award will be, as agreed by the
parties, for the limited purpose of approving the agreement they reach on the non-confidential,
redacted version of this Award or considering and resolving any disagreements between them
on such subject. On or before June 26, 2012, counse! for the parties shall inform me via email as
to whether they have reached agreement on the form of a redacted version of this Award, and if
s0, provide me a copy thereof for approval; if the parties have been unable to reach such
agreement, on or before June 26, 2012, counsel for the parties shall inform me via email as to
the substance of whatever disagreement(s} they have on the subject.

9. Except as noted in the preceding paragraph above, this Award is intended to determine all
claims, defenses and issues submitted by the parties for decision. Any claim, defense or

requested remedy not specifically mentioned herein i cs hereby denied.
Dated: hune 15, 2012 /)
l/
Henry! Sitberperg, Arbitrator

14
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EXHIBIT A
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AMERICAN ARBITRATION ASSOCIATION

Commercial Arbitration Tribunal

in the Matter of the Arbitration )
Between } Case No. 72472 E 01147 11
PROIECT CONCORD, INC,, }
Claimant, } PHASE 1 DECISION
vs. )
NBCUNIVERSAL MEDIA, LLC, )
Respondent. }

THIS DECISION CONTAINS INFORMATION WHICH THE PARTIES HAVE DESIGNATED HIGHLY
CONFIDENTIAL UNDER A CONFIDENT!ALITY AGREEMENT AND PROTECTIVE ORDER APPLICABLE TO
THIS CASE

Introdyction
This arbitration arises under the online “Benchmark Condition” established in in re Applications of
Comcast Corporotion, General Electric Compony, ond NBC Uni i, inc. for Consent to Assign Licenses

and Transfer Control of Licenses, Memorandum Opinion and Order, 26 FCC Red 4238 (2011) {the “FCC
Order”), Claimant Praject Concord, Inc. (hereafter often referred to as “PCi") is represented in the
arbitration by Jean Veeder MacHarg, Meagan 7. Bachman and Monica DeSai of Patton Boggs, LLP and
John M. Genga of Genga & Associates, P.C Respondent NBC Universal Media, LLC (hereafter often
referred to as "NBCU"} s repr d in the arb ion by David Murray, Lindsay M. Addison, Michae!
D. Hurwitz and Mary Claire York of Willkie Farr & Gallagher LLP. Pursuant to the FCC Order, the
arbitration is being conducted in two phases, under a schedule agreed to by the parties and approved by
me, with the view that both phases would be concluded and a reasoned award with findings of fact
rendered within 90 days of my appointment on March 14, 2012.

A Phase 1 evidentiary hearing was held on Aprit 24 and 25, 2012. Prior thereto, the parties exchanged
doc (including its to be offered in evidence), and they exchanged and submitted opening
and rebuttal briefs, as well as declarations from each of their witnesses which by agreement were
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offered and raceived as part of the wi ? direct testi y. Each party offered testh from two
outside experts in addition to its internal witresses. After the close of the hearing, the parties aiso
submirted extensive dosing briefs and proposed findings of fact. After carefully considering alf of the
oval and documentary evidence and orat and writ p d by the parties, | hereby
render my Phase 1 Decision. Following the Phase 2 hearmx. scheduled for May 30 and 31, 2012, twill
issue an Arbitration Award which wifl incorpurate and include this Phase 1 Decision.

Packeround Facts

In the FCC Order, the FCC approved the transfer of control over NBCU ficensing assets from General
Electric Company {"GE”) to a joint venture between GE and Comcast Corporation {"Comeast”} which
would be controlied by Comcast and would acquire the broadast, cable progr ing, online

movie studio and other businesses of NBLUY and some of © t's cable prog g and ontine
content businesses. in its Order, “{rlecogniing the danger this transaction could present to the
development of innovative online video distribution,” the FUC adopted conditions “designed 1o
guaranmtee bona fide ontine distributors the ability to obtan Comcast-NBCU programming in appropriate
clrcumstances.” {(FCC Order at 4.} G Y und«!hc" hmark Condition, if an OVD has “entered
into at least one agr for Video Prog g with » Broadcast A rk, Cable Prog:

Production Studio or Fitm Studio that is not an Affiliate of the DVD,” afl as defined in the Condtiom,
NBCU must provide Caline Video Programming sought by the OVD that constitutes Comparable

Prog ing {i.e., prog g which is by similar in kind and amount as the OVD obtained
under its abon lored other agr t) unless & specified exception applies. “Film Studio” is
defined, in pertinent part, as Wammner Bros. Entertasnmment {"WB”*}, Fox Filmed Entertainment, Paramount
Motion Pictures, Sony Pictures Entertainment, Walt Oisney Motion Pictures Group....” These entities are
sometimes referred to as NBCU's pewrs,

PCLIs & startup company that has a plan, amongst perhaps nther things, to distnbute films/movies and
television content online

emd of 2012. Following sore sarlier discussions with NBCU dating back at least 10 July 2011, PCion
Octaber 7, 2011 gave notice to NBCU of its ingent to arbitrate under the Benchmark Condition based
upon 3 ficense agreement it Kad oblained with & peer studio (the “Peer Deal™). On Octaber 28, 2011,
after the *cogling off” periad required by the FCC Order, PCI timely filed a demand for arbitration with
the AAA, which Included its “final offer” in the form of a long form contract for cavriage with exhibits
captioned "Video-On-Oemand And Electronic Selt-Through Distribution ticense Ag t* (*PCi's Final
Ofter”), On November 2, 2011, the ARA rotifxt NBCY of PCPs arbitration demand. On November 4,
2011, NBQU submittad to the AAk & “Final Offer on the Scope of ‘Comparable Programming™ {*NBCIS's
Final Offer”) along with & letter identifying what it Kiered hold issues and requesting that the
arbitration be conducted in two phases. § to a confidentiality agn NBCU's putsid
counsel was provided a copy of PCI's Final Offer prior to the submission of NBCU's Final Offer. On March
28, 2012, pursuant to a Contidentiality Agreement and Protective Order entered in this case on March
23, 2012 the *Protective Order”), NBCU's ik { was provided with a copy of the Peer Deal
upon which PC1 is refying and which PCI designated as “Highly ¢ ial” ynder the P ive Crder
thereby limiting disclosure to NBCU outside counsel and outside experts. [l IIENNGNGEGEG_Y

2
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As noted above, NBCU's Final Offer is not in the formof a for carriage. Most bly, while
there are same other diffe inthe progr g offered by NBCU's Final Offer and thot sought by
£0), the major differences arise from the fact that NBCU's Final Offer expressly excludes (i) “Films for
which less than a year has elapsed since their theatrical release,” clting the definition of *Video
Programming” contained in the Conditions to the FCC Order, and (1) "Online Video Programming the
of which to PCI woukd constitute & breach of contract to which the applicable N8CUniversal
licensor is a party,” which, i proven by N8CU, Is a permissible exciusion under Section VIL.C.3 of the

ditons (e “Contractut impediment Deterse” RN

%

~

The form of NBCLs Final Offer, which is limited to proposed programming, is consistent witha
procedure approved in the FCC Order  As provided in Section ViLC.2 of the Conditions:

In the case of an arbitration under the Benchmark Congition, if there Is a dispute about what
Comparable Programming a Qualified OVD 8 entitied to, the parties shall submit their Bnal

offers for the scope of Comparabile Progr g at the of the acbitration, as
provided under Section fV.A, The arbitrator shall decide which of the two offers for the scope of

3
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Comparable Programming most closely app the approp Comparabie
Programming. At the conclusion of phase 1, the parties shall submit their finai offers for
agreements based on the Comparable Programming chosen by the arbitrator.

summary of Decision
In addition to whatever findings and conclusions are contained above, this Phase 1 Decision determines
the foliowing:
1. PClis 2 Qualified OVD.
2. Fitms for which less than a year has elapsed since their theatrical release are not excluded from
the definition of "Video Programming” contained in the Conditions to the FCC
3. The scope of Comparable Programming in PCI's Final Offer more closely approximates the

appropriate Comparable Programming contained in the Peer Deal than the scope of Comparable
Programming contained in NBCU's Final Offer.

While the parties agreed (with my approval) that the evidence refating to N8CU’s Contractual
Impedi Def should be p d and considered in Phase 1 i ding the
provision in the Conditlons that Phase 1 should not be concerned with such Defense (see
Sections VII.C.1 and VII.C.3), after hearing and considering the e, for deter i
purposes, | think it is best to follow the order set forth in the Conditions. Accordingly, a

deter ion as to whether the Def: has been proven and the impact thereof wil! be
deferred to Phase 2.

NBCU has req d an order requiring the ind y provision set forth in Section IV.A.S of the
Conditions be included in the respective finat offers for agreements for Phase 2. in the event
that NBCU's Contractual impediment Defense is determined In Phase 2, in whole or in part, not
to have been sufficientty proven, it then also will be decided whether the requested indemnity is
sppropriate, Accordingly, the parties should consider including the requasted indemaity
provision in their respective final offers for Phase 2 on such conditional basis. | decline however
to order them to do so.

No attorneys’ fees, costs or expenses will be awarded at this time to either party based upon the
other party’s alleged unreasonable conduct “during the course of the arbitration,” pursuant to
Sections VI1.8.10 and V1.5 of the Conditions Any party desiring an award of such attorneys’
fees, costs or expenses shali submit with its Phase 2 opening brief a supporting declaration of
counsel which shalt inciude a detailed explanation of the basis for the request and a detailed
showing as to how the amount requested has been calculated. Oppositions to such requests
also shall be submitted in writing with the Phase 2 rebuttal briefs. There will no cross
examination of counsel permutted.

My reasoning and related factual findings in making these determi is further discussed below All
capitahzed terms, unless otherwise indicated, are intended to have the same meaning as in the
Condttions to the FCC Order.
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Beasoning and factual Findings

1. 251t a Qualified OVD

1 prefiminarily note that no whers in NBCU's extensive Closing Brief and Proposaed Findings Is there any
raention of its contention that PCis aot a Qualified OVD under the Benchimark Condition. That

therefore is a change, at least in hasis, from the position asserted in NBCU's Opening Brief (at pp. 6-
7} that this arbi should be d on the ground that PO is not 3 Quatified OVD. In any tase,
whether or not NBCU has abandoned the contention, § find that it is without merit and not supported by

the evidence. JIIIIININD < » Fiim Studio within the meaning of the Benchmark Condition. JJII

Nothing more is required in order for PCI 10 be

“yualified”,

2. Dafintion of “Video Proxramming”
The Conditions to the FCC Order in Section | define “Video Programming” as follows-
~Video Programming™ means progr ing provided by, or g ity ¢ dered comparable to
proge g provided by, a television broadeast station or cable network, regardiess of the

dium or method used for distribution, and includes but is not imited to: programming
prescheduled by the prog ing provides (alkso known as scheduled programming or 3 linear
ferd); programming offered to viewers on an on-demand, point-to-point basis {also known as

video on Oemand (“VOD"), pay per view {“PPV") ar ional video on d d {“ VOO
short programming segments {also known as chps); programming that inciudes multiple video
sources {also known as feeds, intluding gles); proge g that includes video in

different qualities or formats {including high-definition and 3D); and Films for which a year or
more has elapsed since their theatrics! rejease,

NBLU contends that this definition must be read as excluding all Films for which less than one year has
elapsed since their theatrical release {"First Year Fims™}. { disagree for the following reasons:

2. There is no specific exclusion of First Year Films. if such an exclusion was intended, it would have
been easy to have so stated and | believe the FCC would have so stated.
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b.  NBCU's contention is based only on a negative inference from the specific inclusion at the tail of
the definition of "Films for which more than a year has elapsed siice thelr theatrical rel o

¢ Risindisputable that elsewhere in the language of the Conditions “Films” specifically are
referred to as a category of “Video Prog! ing”. In its definition of "Comparabl
Prograrmming” on page 119, the FUC states that the “folawing categories of Video Prog "
are not Comparable Programming . . . : {vil} Films are not comparable to non-Flim
programming.” (Emphasis in original.) Thus, even thaugh First Year Films are not mentioned
specifically in the definition of “Video Prog ing” on page 121, the definition logically must

be read as Inchading First Year Fitms both b of the exp “Included bt not limited to”
phrase and because First Year Fiims itute progs ing offered to vi s 0N 3 YOO, PPV
or TVOO basis.

d. Any other conclusion would appear to frustrate the intent of the Conditions.

insum, while it is not clesr to nve {and neither of the parties have been able to convingingly explaing why
the FCC considered it desirable to specifically mention that "Films for which more than a year hag
elapsed since their theatrical release” are within the definition of *Video Prog ing”, for the

stated, L am persuaded that no valid basis has been shown for the exclusion from the definition of First
Year Fitms, by silence and negative inference,

3. Scope of Comparshie Prexramming

There appear to be twa main points to NBCU's contention that PCY's Fina) Offer should not be
determined to be the closer approximation to the approy & ble B din

mmmﬁwmw"wmfﬁwmfw
S5
o
‘The vther main NBCU paint Is based on its Cont 3 impedi Defense, ly, that the online
dustribution service PCi plans to offer stlegedly]

o which NBUL Cannot provide Ecensing of the scope sought
by NBCU without being in breach or p | breach of third party agreements. This second
point will be discussed more fully in the next section of this Declsion. { The FCC, In providing in the
Conditions that the scope of Corparabie Progravaming was a Phase 3 issue and any Comeactual
mmmxoenmmmummmz obviously concluded that a decision o Comparabie

F irmermpti D 3

g was not dependent upon a degision on any { $ }

¢4

With respect to the first of NBCU's twa main points, as | previously noted, there definitely are some
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3
.

NBCU's i his opening st t rade the following p

MR MURRAY: Your Honor, my client is not trying Yo avoid a deal. They really are not, despite

what M. MacHorg 5o, Y

[ —]
ot put up conten thot SRR ' i (2 obiect 1 because SN
AR :her there would be no reason or the next
three devs SRR (" +rscrpt ot 53.)

o -



REDACTED - FOR PUBLIC INSPECTION

The above position was raised again by NBCU'S counsel twice in his closing stetement. NBCU's counsel,
in substance, at pages 567-568 of the Tr ipt, n resp w0a4q from me, stated that if his
client was offered Y irre spective of what those thirt-party
agreements say,” “1 think we get a lot cioser to a deal” but he wouki need to show his clent the Peer
Oral. in addition, at page 571 of the T ipt, NBCLYs | made the f ing further stat t

MR, MURRAY: And again, Your Honor, we understand that under this condition, if 8 peer does a
deal, we have 10 do 3 deal. And we have siways intended to do a deal. The question is, whatis
the deai that we’re supposed 10 match. And untii we saw that deal, there was no way to know.
Arg we befieve, and | think the evidence plainly shows, that there are differences between the

final offer that we got from Project Concord snd SNINNENEGENGNGNNRNNE . i we

have

S
R <  diferent story. We didrt have that the firs
titne around,

A
T
A
1think the "rights issue” may be mare
reievant o, and rescivable in, the Phase 2 process a3 an exonomic issue. Further, { am not st all
persuaded by PCIs purported explanation as to why it opled to do what it did {even assuming PCl is
justified in its doubt about NRCU's trustworthiness). Thus, if t had the di jon, | would date that
and this case essantially "might” be over
withous any need to resoive the difficult issues rsised in NBCU's Contractual impediment Defense,
discussed below, or to addmss or further address any other Phase 2 matters, Nonetheless, under the

licable “baseball 3 " proced ldomxhwmmdiscnnonmmhucam»m
ci»osewhimoﬂhewmpetml’htselﬂualoﬁersmmw pproxd the approp
C le Prog g d in the Benthmark or Peer Deal. Under any comparison of the

uopeof, gt ing in the peting Final Offers against the Benchmark or Peer Deal, the PCI Firal

Offer must be found ta be closer to the Peer Deal than the NBCU Final Qffer, Therefore, § 5o find.

RN invced, PCHis s certain of its positian, it has proposed a Finding (No. 130} that NBCU's
Contractual impediment Defense is “so lacking in ment 1o be ible and " warranting
an assessment of attormays’ fees agrinst NSCU for asserting the Defenss. NBCU, on the other hand, just
as forcefuly maiotain NN ich wo1id Pt NECU
atrisk of breach under its third perty agreements, If NBCU is required 10 ¢ anag

with PCLto icense the Current Movie and TV Yithes requested in PCPs Fina) Offer, | find thisto be a close
ancd difticult issue, Jor the reasons discussed below.




REDACTED - FOR PUBLIC INSPECTION

Additionat detais on how the PC service, SREURNNENRENNNNNNY.  <-0ected to
function is d in the test yof PCI tives Sharan Peyer aod Lawrence Smith,

NBCU argues that whie <

{See Madoff Report, para. 35.) FCI's pending patent application entitied "Method And
System For Pr ing On-Line Tr: ions involving A Content Dwrner, An Advertiser, And A Targeted

Owner” (. 63)furher provides evisence of NN
]
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- That application very explicitly parports to patent “a system and method of enabling, over a
distributed, networked comp system, negoti transactions b aninfi i t
owner, an advertiser, and a consumer, in which the consumer can earn electronic credit for viewing
targeted adyectisements delivered by the advertiser and use the earned credit to access information
from the informati owner.” {Exh, 63 3t 3.} According to NBCU, this patent application

refers o

As guidance to the parties, set forth below is some of my cutrent preliminary thinking on the

re 1 4, 4 Bak
P

1. NBCY has the burden of proof to show by a prepond, of the evis that the tertain of
the programming set forthin #Cr's Finat Offer, SNEREENNERAY v ot NBCU
in bresch of each of the third party agr which NBCU put in evidence. The

issue necnssarily lovolves 3 degrie of speculation when, as here, the PCI service has not yet
1aurche

In addition, while |
think that under the circumstances, in order to establish the Defense, i should be sufficient for
NBCU to show that, as its two experts have opined, it is a8 risk of being in breach, that isa
question which shoukd be addressed definitively.

2. From myrevew N

S Accordingly, upon a contract by contract analysis, the parties could end up with 3
result that & breach has been proven under some contracts but not under others. Such g result
may not be in the interests of either party,

|

ray current thinking is that PCi may huve the better pasition

But again, the ultimate

may vary deperding upon the p guage in pach

10
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1 need be, of course, | will decide alf of the issues partioent to the Defense. But 1 think it is best that { do
30 after the parties have exchanged their Phise 2 final offers for agreements and | have had an
opportunity 1o review them and the parties’ refated evid and argu This is the onder of
decision-making the Conditions contemplated, and it is the order that | now wish to foliow.

5. NBCU's Indeminity Request
Sea Paragraph 5 of the §: y of Decision sbave.

#Ct has requested an assessment of costs and expenses, including attorneys’ fees, pursuant to Section
VIILS of the Conditions. NBCU has obmcted, ¢ ding that PCl's request is "unfoursied” and that if any
party is entitied to such an assessment it should be NBCY, As stated in the Summary of Dedision above,
0o attorneyy’ fees, costs or expenses will be assessed against any party at this time and this subject will
be considersd and determined during Phase 2 upon submission of any supporting dectaration(s}
pursuant to paragraph 6 of the Summary of Decision.

7. Confidemlality

2s noted on the front page of this Decision, it int on which the patties have designated as
“Highly Confidential” under the Protective Order This Oecision aiso may contain information which has
been desig 3 35 “Confid 1°. As suggested and agreed by counsel for the parties, they shall meet
and confer with the view of reaching agreement oncmﬁng a version of this Decision which mdacrs afl
information designated by them as “Highly Confid fid t* and then submity)

version to me. ! / 4“7
Datest: May 10, 2012
. #,,,,, e
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CERTIFICATE OF SERVICE

I, Yosef Getachew, certify that, on this 11™ of July, 2012, a copy of the foregoing Arbitrator decision

has been served first-class mail, postage pre-paid, on the following:

Sarah Whitesell

Federal Communications Commission
445 12* Street, SW

Washington, D.C. 20554

Steven Broeckaert

Federal Communications Commission
445 12* Street, SW

Washington, D.C. 20554

Martha Heller

Federal Communications Commission
445 12% Street, SW

Washington, D.C. 20554

Lindsay Addison

Willkie Farr & Gallagher
1875 K Street NW, Suite 100
Washington DC 20006

Michael Hurwitz

Willkie Farr & Gallagher
1875 K Street NW, Suite 100
Washington DC 20006

David Murray

Willkie Farr & Gallagher
1875 K Street NW, Suite 100
Washington DC 20006
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