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l. SUMMARY

Agape Church, Inc. (“Agape”), London Broadcastingrpany (“London”),
the National Association of Broadcasters (“NAB”)nda Una Vez Mas, LP
(“UVM”) (collectively, “Movants”), pursuant to Seicins 1.41 and 1.43 of the FCC
rules! hereby jointly request a stay pending judicialieavof theFifth Report and
Order released June 12, 201D¢der’), eliminating the viewability rulé.

1.  BACKGROUND

1. Section 614(b)(7) of the Act provides that lolcast signals subject to
mandatory cable carriage (so-called “must-carrghals)“shall be viewable via
cable on all television receivers of a subscribérich are connected to a cable
systemby a cable operator or for which a cable operptorvides a connection.”
47 U.S.C. 8§ 534(b)(7) (emphasis added). The Astires cable operators to meet
these carriage obligations without discriminatingoag stations in terms of the
“quality of signal processing and carriageltl. 8 534(b)(4). Congress enacted
these provisions to preserve over-the-air locahticast stations, to promote media

diversity, and to ensure fair competitibriTo achieve these goals, Congress meant

147 C.F.R. 88§ 1.41, 1.43. Movants filed a Joirtit®e for Review of theDrder
on July 31, 2012; the case was docketed the saynassegape Church, Inc. et al.
v. FCC No. 12-1334 (D.C. Cir.).

2 Carriage of Digital Television Broadcast Signal&mendment to Part 76 of the
Commission’s Rule$CC 12-59, CS Docket No. 98-120, 1 1 (rel. June2012).

*See, e.gH.R. Rep. 102-628, at 51 (1992); S. Rep. No. dP2at 42 (1991).
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for must-carry stations to be viewablgithout added equipmetit

2. In 1998, recognizing that broadcast statiomapteting the government-
mandated transition to digital television (“DTV”)ould no longer be viewable by
cable subscribers with analog service, the FCGteil a rulemaking to ensure that
cable operators that had not completed their ogrtadliconversion would continue
to meet statutory must-carry obligatiohdJltimately, the agency adopted a rule
requiring cable operators that persist in offerargalogin addition todigital (or
“hybrid”) service to carry digital must-carry sigaan analog format.

For authority, the Commission relied on “a straigiward reading of the
relevant statutory text” and “the structure of grevision” to hold that the statute
unambiguously required that signals must laetdally viewablé on analog
televisions. 2007 Order 22 FCC Rcd at 21073  22. It rejected cable aipes’
arguments that an “offer” of equipment could sgtidfe viewability mandate as
“at odds with . . . the plain meaning” of Sectidid@ecause “the broadcast signals
In question are not ‘viewable™ without equipment. The rule was effective for

three years from June 12, 2009 (the date of the Da&Nsition), subject to review

*E.g. S. Rep. No. 102-92, at 44, 45.
> Carriage of the Transmissions of Digital Televisi®roadcast Stations:
?rge(gggn{ge)nts to Part 76 of the Commission’s Rie@dCC Rcd 15092, 15093 11

® Carriage of Digital Television Broadcast Signalé:mendments to Part 76 of the
Commission’s Rule22 FCC Rcd 21064, 21070 § 15 (2002007 Ordet).
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“in light of the potential cost and service disioptto consumers, and the state of
technology and the marketplacdd. at 21070 Y 16.

3. On February 10, 2012, the Commission releasBidtece of Proposed
Rulemaking (NPRM) that proposed to extend the rule to “June 12,22Qnless
the Commission extends the requirements prior & date.” The FCC sought
comment on whether to ensure that cable subscrifaetis analog equipment(]
continue to have access to must carry televisignass.” NPRM 27 FCC Rcd at
1714 § 3. Echoing th2007 Ordey the FCC stated that it wabdund by statutéo
ensure that must-carry signals aetually viewableby all subscribers.” Id. at
1715 § 5 (emphasis addedgcord id. § 6

Similarly, the NPRM recognized that the rule preserves viewership and
related revenues for must-carry stations, as wellpppgramming and media
diversity for consumers, noting that “the viewailirequirements remain
important to consumers.1d. at 1716-1A9 7, 9. The FCC found that more than
twelve million households remained wholly reliamt analog cable service, and
still more rely in part on analog signals for settglevisions.ld.

4. Given theNPRMs clear proposal to extend the rule, only a handful o
parties, including NAB, initially commented. FolNong press reports of potential

repeal, NAB and numerous broadcasters urged ertersi the rule for three

’ Carriage of Digital Television Broadcast Signal&mendments to Part 76 of the
Commission’s Rule®7 FCC Rcd 1713, 1727 App. A (2012NPRM).
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years: as the FCC had initially proposed, and opposeteagterators’ equipment-
based proposalfs. They also argued that, absent extension, maniograable
households would lose the ability to view must-gaignals:’ causing must-carry
broadcasters to suffer losses in viewership anemess

5. On June 11, 2012, the Commission adopte®iter. In a dramatic
reversal from theNPRM the agency announced the sunset of the ruletefiec
June 12, 2012, allowing a mere six-month transifi@niod until December 12,
2012. Order § 1. TheOrder accepted an equipment-based approach, under which
hybrid cable operators may cease carrying mus{cagnals in analog format and
require analog subscribers to install additionaligapent to receive these signals
provided that the equipment is “affordabldd.

To reach this result, the agency abruptly “reintetfed]” the statute whose
meaning it previously found “plain.’ld. § 3. The FCC posited that “the statutory
viewability requirement is ambiguous, and reasonaln be read . . . to permit

cable operators to require the use of equipmewiets must-carry signals” so long

® See, e.g.Comments of NAB, CS Docket No. 98-120, at 3-BiMar. 12, 2012

“NAB Comments”); Reply Comments of NAB, CS Dockéo. 98-120, at 2-1

filed Mar. 22, 2012) (“NAB Reply _Comments”Ex ParteLetter from Una Vez
as, CS Docket No. 98-120, at 1 (filed Apr. 27,201

° See, e.g.NAB Reply Comments at 4-&ee Ex Partd etter from NAB, CS
Docket No. 98-120, at 2 (filed June 7, 2012) (“JUr¢AB Ex Parté).

1 NAB Comments at 6.
11 June 7 NABEXx Parteat 2-3.



as the equipment is “both available and affordébigorovided at no cost).'ld.
11;see also id] 8. The Commission concluded that repeal wasistent with the
public interest given changes in the marketplacktanhnology.Id. 1 1, 12. In
particular, it found that “low-functionality/low &b digital equipment” such as
Digital Transport Adaptors (“DTAs”) are readily akable. 1d. § 14.

The Order relies on certain cable operators’ voluntary “catfrment]” to
provide affected must-carry stations only 90 daytice, and requires only 30 days
notice to affected viewers, before additional eqept becomes necessary to view
a must-carry signalld.* It does not require any specific manner of notice

1. THEELIMINATION OF THE VIEWABILITY RULE SHOULD BE
STAYED PENDING JUDICIAL REVIEW.

The Commission will stay an order when a party shtvat: (1) it is likely
to prevail on the merits of its challenge; (2) itlwsuffer irreparable harm in the
absence of a stay; (3) a stay will not injure otparties; and (4) a stay is in the
public interest® “No single factor is dispositive?* As set forth below, Movants
have compelling legal objections to tBeder. But “[t]o justify the granting of a

stay, a movant need not always establish a higbagitty of success on the

2 Not all cable operators made this commitme®ge Ordef] 17 & n.90, n.91.

' WMATA v. Holiday Tours, Inc559 F.2d 841, 843 (D.C. Cir. 197Review of
Part 87 of the Commission’s Rules Concerning theatdwn Radio Service26
FCC Rcd 685, 686-87 1 5 n.16 (2011).

1 1d.; accord AT&T Corp. v. Ameritech Corp13 FCC Rcd 14508, 14515 14
(1998) (‘AT&T Stay Ordeb.



merits. Probability of success is inversely proijpoial to the degree of irreparable
injury evidenced® Movants also have a strong showing of irreparhlien and
injury to the public interest if the stay is noagted.

A. Movants Are Likely to Prevail on the Merits and, at L east, Raise
Substantial L egal |ssues.

1. The FCC's “New Statutory Interpretation” Is Impessible.

Section 614(b)(7) clearly requires that “must-carsygnals beactually
viewable not merely available in theory. It provides:

[Signals] carried in fulfillment of the requiremsntf this sectioshall
be provided to every subscribef a cable system. Such signshall
be viewable via cable on all television receivera subscribewhich
are connected to a cable system by a cable operatimr which a
cable operator provides a connection. If a caplerator authorizes
subscribers to instakthdditional receiver connectiondut does not
providethe subscriber with such connections, or with theigment
and materials for such connections, the operatorshall offer to sell
or lease such a converter box to such subscribersatas in
accordance with section 543(b)(3) of this title.

47 U.S.C. 8§ 534(b)(7) (emphases added). “Conguss$s] ‘shall’ to impose
discretionless obligations® The legislative history confirms that the Act was
intended to prevent local stations from being “tedaon a channel . . . that

subscribers . . . cannot viemithout added equipment’ TheOrder falls short of

> Cuomo v. U.S. Nuclear Regulatory Comm#v2 F.2d 972, 974 (D.C. Cir.
1985); accord Charter Commc’'ns Entm'’t |, LL22 FCC Rcd 13890, 13892 | 4
n.17 (Media Bureau 2007).

16 Lolgez v. Davis531 U.S. 230, 241 (2001G0al. for Responsible Regulation, Inc.
v. EPA -- F.3d --, 2012 WL 2381955, at *14 (D.C. Cirné26, 2012).

7S, Rep. No. 102-92, at 44, 45 (emphasis added).
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this legal standard, adopting a regime that, at, beissures only that cable
operators willoffer consumers the ability to make signals viewableaoalog
receivers using additional purchased or leasedetpnt.

In addition, the agency’s new interpretation isodts with the statutory
structure because it renders the distinction betvilee second and third sentences
of Section 614(b)(7) meaningless. Although theomdcsentence mandates that
must-carry signals “be viewable via cable on dé\ision receivers of a subscriber
which are connected to a cable system,” the tlerdes\ce contemplates the use of
added equipment to achieve viewability only for ddamnal” receivers that cable
systems do not connect or for which they do novigeconnections. 47 U.S.C. §
534(b)(7). TheOrder conflates the exception with the general rule iefwability
by concluding that a mere “offer” of equipment @sure viewability.

Moreover, theOrder is inconsistent with the fundamental purpose otmu
carry. Congress’s overriding goal in enacting tredime was to preserve the
benefits of free, over-the-air local broadcastisien;® as the FCC has often

recognized? In addition, Congress sought to promote the abdity of a

'8 See, e.g.Cable Television Consumer Protection and Comipetict of 1992,
Pub. [ No. 102-385, § 2(a)(12), 106 Stat, 146G1101992) (*Cable Act’); HR.
Rep. No. 102-628, at 51; S. Rep. No. 102-92, at 42.

192007 Order 22 FCC Rcd at 21091 | SBaplementation of the Cable Television

Consumer Protection and Competition Act of 199ZFCC Rcd 6723, 6745 | 104
(1994) (1994 Memorandum Opinion and Order
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diversity of views and informatiéhand to promote fair competition in the market
for television programming by, among other thingssuring that must-carry
broadcasters have equal access to the same auditieer program suppliers.
The Order directly conflicts with these objectives by disadtaging broadcasters
that rely on must-carry for cable carrigge.

The Order also sharply departs from the Commission’s ptimmgstanding
interpretation of Section 614(b)(7) as unambigwpustecluding the use of
equipment “offered” by cable operators to ensurewability?® The agency
reaffirmed this reading when it adopted the vieWwgbirule, which it found
compelled by the “plain meaning of the statutomt s well as the structure of the
provision[.]” 2007 Order 22 FCC Rcd at 21074 1 22. There, the Commission

rejected arguments that aroffer to sell or lease . . . a converter box™ to enable
viewability satisfied the statute, reasoning tHat, analog subscribers without

added equipment, must-carry signals are not vievall.** In the NPRM the

?0See, e.g.Cable Act § 2(a)(4)d. § 2(b)(1).

1 SeeCable Act § 2(b)(5).

*2 See infrapp. 13-16.

% See, €.9.1994 Memorandum Opinion_and Ordé&® FCC Rcd at 6727 T 15;
Implementation of the Cable Television Consumetdetmn and Competition Act
of 1992 8 FCC Rcd 2965, 2974 1 34 (19930993 Report and Ordéx.

** See also idat 21073 § 22 (“To the extent that such subsaibernot have the
necessagl7 Sqﬂwgment . .. the broadcast signajsestion are not ‘viewable’[.]");

id. at 21 3 n.104 {‘[O]ver-the-air convertexé® and antennas . . . cannot
fulfill the statutory mandate that must-carry sigae ‘viewable via cable.™).
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FCC reiterated that it isbound by statutéo ensure that must-carry signals are
actually viewableby all subscribers,NPRM 27 FCC Rcd at 1715 { 5, and
expressed concern that equipment-based proposaés “the potential, if not a
certainty, that must-carry signals would not bewable by analog subscribers:

at 1720 1 14 & n.48. Th@rder thus embraces the very formulation that the FCC
previously found unlawful.

An agency cannot depart from its settled precedsmgent reasoned
explanatiorf> The agency must not only “display awareness ithist changing
position,” but must show “that the new policy igméssible under the statutef”
Throughout theOrder, the FCC acknowledged that it had “reinterpreted”
adopted a “new” reading of the statut&ee, e.g.Order {1 6, 8, 11, 15. But
nothing in the language of Section 614 has changed ,nowhere does tl@rder
explain how a statutory provision once found to ‘séraightforward” and
“unambiguous” now permits precisely the oppositedieg,see id § 117

2. The Order Violates the Prohibition on Discrimingtor
Carriage in Section 614(b)(4)(A).

Section 614(b)(4)(A) directs the Commission to eaghat “the quality of

*> See FCC v. Fox Television Stations, |I5&6 U.S. 502, 513 (2009Yerizon Tel.
Cos. v. FCC570 F.3d 294, 300 (D.C. Cir. 2009).

2 Fox, 556 U.S. at 515.

" Even if Section 614(b)(7) were deemed ambigudesa encys mter retation is
unreasonable. Given the hurdles to de o ing ampewent-based solu lon and the
short lgrfatnsmon periodsee infrapp. 12-14, theOrder will not ensure actual

viewability



signal processing and carriage providgda cable system for the carriage of local
commercial television stations will e less than that provided by the system for
carriage of any other type of signal47 U.S.C. 8§ 534(b)(4)(A) (emphasis added).
The Order runs afoul of this provision by allowing coveredbte operators to
provide better carriage conditions-e-, a viewable format—for some signals than
for others.

The Order ignored the statutory bar on discrimination in theality of . . .
carriage provided,” addressing only “nondegradation” and ectinical
specifications” of signal quality. Compare Order § 10 with 47 U.S.C. §
534(b)(4)(A) (emphases added). But a station thaviewable only after a
subscriber installs additional equipment is noenraag “carriage” of equivalent
“quality” as a station that is viewable either witlo equipment at all or via a
standard converter bé%.

3. The Order Is Inconsistent with the Basic Tier Regjments for
Rate Regulated Systems.

Section 623(b)(7) directs that rate regulated capkrators “shall provide” a
basic service tier that “shall, at a minimum, censif” all must-carry signals. 47

U.S.C. § 543(b)(7)(A)(if° Consistent with Congressional intent, the FCC has

8 See Broadcast Carria?e Rules for Satellite Carridrs FCC Rcd 6065, 6076 |
23 (2002) vacated in part b2 FCC Rcd 16074 (2007)EthoStar Orde).

?9See alsal7 C.F.R. § 76.920(a).
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interpreted this provision to require cable opesato makeall broadcast signals
available at the lowest priced tlérand to prevent application of “a different
definition of ‘basic service’ to one class of custrs than . . . applies to othe?s.”
Yet “[wl]ithout the viewability rule, many cable ssdribers [will] be required to
pay more for access to must-carry broadcast stitaure to added equipment fees.
NPRM 27 FCC Rcd at 1718 § 10. Tkeder thus frees covered cable operators
from the obligation to make must-carry signals Ede to all subscribers at the
lowest priced tier and permits them to define basice differently for analog
customers, in violation of Section 623.

4. TheOrder Otherwise Violates the APA.

The Order violates the APA for several additional reasoifsst, the FCC
did not adequately explain why facts that it pregly said would support a three-
year extensioni.e., the “potential cost and service disruption tostoners,” and
the “importance]” of the rule to “millions of subsbers” and broadcasters,
NPRM 27 FCC Rcd at 1717-18 |1 9-10, instead suppomeeal. Record
evidence confirmed the substantial costs of refatwelve million plus analog

cable households and for must-carry broadca$ters.

*'See, e.gCarriage of Digital Television Broadcast Signaldmendments to Part
76 of the Commission’s Ruleét FCC Rcd 2598, 2643 § 102 (2001).

L Implementation of Sections of the Cable Televigomsumer Protection and
Competition Act of 1992: Rate Regulati@FCC Rcd 5631, 5744 n.449 (1993).

%2 See, e.gNAB Reply Comments at 8ee als?NPRM 27 FCC Rcd at 1717 1 9.
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Secong the conclusion that DTAs are readily availableam “affordable”
range of “no more than $2[,éee Ordery 14, is contrary to record evidente.
Greater evidence of availability was required, ipatarly because “the availability
of affordable set-top boxes” wafgc]ritical to [the FCC'’s] decision to allow the
viewability rule to sunset,it. § 17 (emphasis added).

Third, the NPRM reminded parties that the FCC previously had regect
equipment-based alternatives as insufficient giveére potential, if not . . .
certainty, that must-carry signals would not bemable by analog subscribers,”
NPRM 27 FCC Rcd at 1720 1 14 & n.48, but Meler violates the APA’s notice
requirements by adopting that very appro&@tder § 13

Fourth, the FCC’s conclusion that six months will allow “amooth
transition[,]” see Order] 17, is arbitrary and capricious. Even thatquemvould
be too short, but worse ti@rder relies on a voluntary commitment by a limited
number of cable operators to provide broadcastests90 days warning, and their
obligation to give viewers 30 days notice, befor@kmg carriage changesge id.

In light of the Commission’s experience with the\Diansition, which involved a

massive government effort ovenany yearsto educate consumers regarding

3 See Ex Partd etter from National Cable & Telecommunicationssésiation,
CS Docket No. 98-120, at 2 n.6 (Apr. 26, 2012)f¢'edable boxes range in price
from $1 to $6.99 per month”see alsoEx Parte Letter from American Cable
Association, CS Docket No. 98-120, at 2 (May 31120

¥ See5 U.S.C. § 553(b)(3).
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necessary equipment batill resulted in significant consumer confusidrthe
Commission’s finding that the time periods providedre are adequate is
irrational.

Finally, as explained above, the particular purpose ofulewas to ensure
the viewability of must-carry stations on those leabystems that had not yet
completed their digital transition. THerder undermines, rather than promotes,
this fundamental goal by allowing hybrid cable @ters simply to drop analog
must-carry signals rather than completing the ttiamsto all-digital systems.

B. M ovants and the Viewing Public Will Suffer Irreparable Harm
Absent a Stay.

Because theOrder eliminates the rule and provides an unduly short
transition period, it is impossible to plan for, chuless ensure, an orderly
transition. Absent a stay, Movants and the publiche irreparably injured.

First, must-carry broadcasters likely will lose viewepsland audience
share if theOrder goes into effect. Many viewers will not be awank the
impending change or understand that they need aefflggment® Other affected
viewers will not obtain and install the equipmestause, for example, they find it

too burdensome, cannot afford it, or are unwilltogspend additional money, on

% SeePress Release, FCC, FCC Continues DTV Qutreachs&¢he Nation: Call
g:oegé?r Receives Over 900,000 Calls in Days Surrogndransition (June 15,

% SeeCrosby Decl. { 6; Wilkinson Decl. § 6; Ulloa Defif] 5-7.
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top of subscriber fees, to continue viewing mustycaignals®’

Unable to access
affected programming, viewers may assume the clism@me no longer available
and migrate to other broadcast or cable netwotksss of viewers and audience
share is irreparable because it “is difficult, @t mmpossible, to quantify in terms of

88 “[T]he threat of a permanent loss of [viewers]sais irreparablé’

dollars.
Once viewers switch to other programming, it mayirbpossible for must-carry
broadcastersverto reach lost viewers again, even if normal analogess to their
signals was later restoréd.

Secondas a result of decreases in viewership, Movaiitdose advertising

revenues that cannot be recoupedEven absenfctual losses in viewership,

advertisers might be less willing to purchase ianetfrom must-carry broadcasters

3" SeeAngulo Decl. § 8; Crosby Decl. { 8; Grant Decl. 78; Manzi Decl. { 8.
Past experience teaches that viewers likely wili olotain or install additional
equipment. See suprap. 13; S. Rep. No. 102-92, at 45 (citing considiera
evidence of consumer rejection of use of the A/Btdwto access must carry
signals);EchoStar Orderl7 FCC Rcd at 6077-78 (11 22, 23) (finding thaah¥
subscribers remain unaware of the free dish offer .0. have been reluctant to
_reqtuest one, given . . . the difficulties assodateth having another dish
nstalled,” and that “the time, trouble, and incenience” expended to install a
second dish “imposes real and significant additicoats”).

%% Med. Sh%o e Intl, Inc. v. S.B.S. Pill Dr., In836 F.3d 801, 805 é8th Cir. 2003);
accord CSX Transp., Inc. v. Williap®#06 F.3d 667, 673-74 (D.C. Cir. 2005).

39 Multi-Channel TV Cable Co. v. Charlottesville QualCable Operating Co 22
5.73d 546, 552 (4th Cir. 19943ccord AT&T Stay Orderl13 FCC Rcd at 14521
0 SeeCrosby Decl.  13; Grant Decl. § 10; Ulloa Decl1§ Wilkinson Decl. § 12.

‘iloSeeAngqu Decl. 1 10; Crosby Decl. T 10, 12; HurleycD& 10; Manzi Decl.

-14-



amidst uncertainty about their projected audierize’s These unrecoverable
economic losses also qualify as irreparable HarBecause broadcasters depend
heavily on advertising revenues, their overall cogpe value will be diminished.
Any effort to quantify this loss in overall corpteavalue for must-carry
broadcasters would be “exceedingly speculativeqthe loss is thus irreparabfe.
Third, Movants will suffer irreparable competitive imjur Must-carry
broadcasters compete for audience, programmingadndrtising revenues with
other broadcasters and cable networks, among midmeysd® Within this highly
competitive market, must-carry broadcastalsne stand to suffer lost analog
television viewers and related revenues as a refbthie sunset. Th@rder places
these broadcasters at a competitive disadvafitayoreover, Movants will “los[e
the] opportunity to compet&”to regain lost viewer® just as emerging must-carry

networks suffer in their efforts to attract affita”® And once-loyal viewers will

*2 SeeCrosby Decl. 1 7, 11, 12.

3 Robertson v. Cartinhou#?29 F. ABB’X 1, 3 (D.C. Cir. 2011)pwa Utils. Bd. v.
FCC, 109 F.3d 418, 426 (8th Cir. 1996).

* CSX Transp.406 F.3d at 673-74.
*> SeeAngulo Decl. 1 13; Hurley Decl. § 14; Manzi Def4. 10, 13.

% Mova Pharm. Co(rjp. v. Shalgld40 F.3d 1060, 1067 n.6 (D.C. Cir. 19983
also FTC v. PPG Indus., Inc798 F.2d 1500, 1508 (D.C. Cir. 1986).

“"PGBA, LLC v. United State§7 Fed. Cl. 655, 664 (2003).
8 See supra. 14.
9 SeeCrosby Decl. § 11.
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be dissatisfied if they cannot find certain mustgastations’”’ thus irreparably
harming these stations’ corporate goodwill.

In addition, lost viewership and revenues will makemore difficult for
Movants to develop and launch or acquire new pragramg, and many will be
forced to eliminate existing programmirfy. Because broadcasters “solicit[]
viewers based on the total mix of programming edron the” network or station,
“a circumstance that affects [their] competitivespion” in this manner is
irreparable® Program cuts likely would harm diversity and lisra, and leave
the needs of the viewing public unmet or at leasteuserved, with the greatest
adverse effect on niche audiencés.

C. TheBalanceof Harms Favors a Stay.

A stay pending further review will not harm thirdrges because it would
simply maintain thestatus quo The issue here is “whether injunctive relief \ebu

significantly harm other interested parti€3.”"Even if such harm were identified,

*® SeeCrosby Decl. ] 7.

> Armour & Co. v. Freemarn304 F.2d 404, 406 (D.C. Cir. 1962ee also lowa
Utils. Bd, 109 F.3d at 426.

°2 SeeAngulo Decl. § 12; Crosby Decl. § 13; Grant D&clLO; Hurley Decl. ] 12;
Manzi Decl. § 14.

>3 Time Warner Cable v. Bloomberg L.R18 F.3d 917, 924-25 (2d Cir. 1997).

>* SeeCrosby Decl. 1 13; Grant Decl.  10; Hurley DeclL2] Ulloa Decl. § 13;
Wilkinson Deécl.  13.

Tglgzél)ndolph—Sheppard Vendors of Am. v. Weinberf@$ F.2d 90, 110 (D.C. Cir.
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the agency must “balance the competing claimsnpiry and . . . consider the
effect on each party of the granting or withholdafghe requested relief>®

To date, “the burden of compliance has been ratiminimal” and “actual
costs of compliance have likely not been oneroddPRM 27 FCC Rcd at 1720
1 15. Indeed, the rule is voluntary in the sehsg dperators may convert to all-
digital operation and carry all broadcast signalenly one format. The Act also
caps the capacity that hybrid cable systems mubtate to must-carry signals. 47
U.S.C. § 534(b). In light of the minimal impact cable operators, the balance of
harms tips in favor of a stay. Further, equityuiegs a stay where, as here, it
would be “all but impossible to secure judicial iesv” before the transition period
ends on December 12, 20712,

D. A StaylsinthePublicInterest.

The public interest also favors a stay. Milliorfsanalog cable subscribers,
including some of the most vulnerable groups, sagtioreign language speakers
and minorities, will lose access to must-carry algras a result of repealSee

suprap. 11°® If the Order is reversed, a stay will protect viewers from ressly

°® Nat'l Wildlife Fed'n v. Burforg 835 F.2d 305, 326 (D.C. Cir. 1987) (citation
omitted).

°" See, e.g.Wireless E911 Location Accuracy Requireme@sler, DA 08-557,
PS Docket No. 07-114, at 2 (rel. Mar. 12, 2008).

*8 See also, e.gEx ParteLetter from Entravision Holdings, LLC, CS DockebN
98-120, at 1 (June 4, 2012).
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incurring the additional costs of installing morgugoment, as well as the time,
effort and potential confusion related to a traosit Further, the viewability rule
promotes the public interest in several respectsasguring the fulfillment of
Congress’s goals in enacting the must-carry remergs. See suprgp. 6-8.

V. CONCLUSON

For these reasons, the Commission should grant Msvieequest for a stay
pending further review. If the FCC fails to act ttims request within 14 days,

Movants respectfully reserve their right to seather relief.
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Jim Grant
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ATTACHMENT

DECLARATIONSIN SUPPORT OF JOINT MOTION
FOR STAY OF VIEWABILITY ORDER



Beforethe
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Carriage of Digital Television Broadcast CS Docket 98-120
Signals: Amendment to Part 76 of the
Commission’s Rules

N N N N N N N

DECLARATION OF CESAR ANGULO

I, Cesar Angulo, declare as follows:

1. My business address is 1700 Montgomery St, Suide 88n Francisco, California
94111. | am a General Manager for TTBG San Franc@@pCo, LLC (“TTBG”), the parent
company of TTBG/KTNC License Sub, LLC, which is tleensee of television station KTNC-
TV, Concord, California (Fac. ID 21533). | havddthis position for approximately three years
and have been employed by TTBG for more than theees. KTNC-TV is network affiliate of
the Estrella TV network. As a General Managerydreee all station operations for KTNC-TV
and directly work with every department head andlegyee to make sure all internal and
external matters are handled efficiently and prdyptThis Declaration is based upon my
personal knowledge and experience.

2. | submit this Declaration in support of the Motitar Administrative Stay of the

Commission’sFifth Report and Ordereleased on June 12, 2012 (ti@der’).*

! In the Matter of Carriage of Digital Television Brdcast Signals: Amendment to Part 76 of
the Commission’s Rule€S Docket 98-120, Fifth Report and Order, FCG5%2rel. June 12,
2012).



3. The Order announced the sunset of the Commission’s curr@vwtability rule.
The rule required cable operators with hybrid systedi.e., operators that offer both analog and
digital cable service to subscribers—to carry digihust carry signals in analog format. In
practical effect, the viewability rule enables ampkervice customers of hybrid cable operators
to view must carry channels the same way they sgeother analog signal on the systems. In
the Order, the FCC decided that the current rule should érenfited to sunset and that, after
December 12, 2012, cable operators should be ablsatisfy the statutory viewability
requirement using an equipment-based approachcifigpdly, the Order permits hybrid cable
operators to abandon carriage of must carry signadsmalog format and to require instead that
analog-service customers use additional equipneergceive must carry channels, so long as the
operator makes that equipment available at anddfide cost. Th®rder established a very
short six-month period for transitioning to an gumuent-based approach to viewability. This
stands in stark contrast to the FCC’s recognitiaat ivailable evidence demonstrated “that the
viewability requirements remain important to consusi”

4. Given the extremely short time period provided tfug transition and the abrupt
nature of the FCC’s decision to sunset the viewsgbille, it is impossible to plan for, much less
ensure, an orderly transition. This heightensriblke that must carry broadcasters, including
KTNC-TV will suffer significant harms that will bereparable.

5. My station’s experience in the digital televisiomartsition is telling.
Notwithstanding the years provided for the transitand a lengthy and intense viewer education

effort, which was heavily funded by the governmend in which multiple players across

% In the Matter of Carriage of Digital Television Bidcast Signals: Amendment to Part 76 of
the Commission’s Rule€S Docket 98-120, Fourth Further Notice of PregbRulemaking and
Declaratory Order, FCC 12-18 (1 9) (rel. Feb. 11.2).



industry and government participated, we facedeexé difficulties. The DTV transition was
extremely confusing to the end user, and stilhis tay | deal with a great number of calls from
viewers trying to figure out how to view channeleithe-air. As a never-ending list of antenna
types are out in the market, viewers often purchasat is more affordable but instead end up
with low-quality equipment. This only adds to tbenfusion. The help lines provided by the
government were also insufficient to handle viea@ncerns; | called them myself and found the
process to be very frustrating and inefficient. rtaver, changes to our station from cable and
satellite providers only adds to viewer confusion.

6. If the current viewability rule is permitted to |&t, cable operators who have not
yet transitioned to all-digital systems will be pefted to require analog viewers to obtain
additional equipment in order to view KTNC-TV. H&woid disruption in their ability to view
KTNC-TV, these viewers would need to be informedtttiney will no longer be able to view
KTNC-TV (and any other must carry stations that tadle operator chooses to treat in this
fashion) without equipment, identify the equipmeereded to view the stations, order and pay
for the equipment, and install or arrange for iltsti@n. The Order relies on certain cable
operators’ “commit[ments]” to provide affected mugsirry stations only 90 days notice, and
requires that affected viewers receive a mere 3@ dwtice, before additional equipment
becomes necessary in order to view a must-carnakigtime periods which pale in comparison
to the advance notice given in the DTV transitioand imposes no specific mandate whatsoever
regarding the manner of notice to be given. Tleegfcable operators will be free to provide
such “notice” in the least obtrusive manneig( in small print at the bottom of monthly bills, or
in separate “bill stuffers”), rendering it likelyhat a large number of viewers will not even be

aware that change is coming.



7. To the extent that KTNC-TV deems it necessary tage in on-air educational
messaging to supplement cable operators’ noticeN®&TV will need to allocate advertising
time that they could otherwise sell to third patieesulting in revenue losses. And because the
changes will affect some, but not all of KTNC-T\ewers, any on-air educational messaging is
likely to confuse and needlessly alarm the vasontgjof our viewers.

8. Even if they are aware of the change, many viewdtsiot obtain the additional
equipment needed to continue viewing KTNC-TV beeader example, they will find it too
burdensome to obtain and install additional equiptneannot afford to pay for the equipment,
or are simply unwilling to spend any amount of mpimeorder to be able to continue to view the
signals affected by the change.

9. Confusion and disruption caused by any such chanj@lmost certainly harm
KTNC-TV. Viewers accustomed to watching KTNC-TVogramming will migrate to other
broadcast or cable networks, decreasing KTNC-TMV&@nvership and audience share. And
viewers who might otherwise find KTNC-TV while “chiael surfing” will not be likely to view
our programming.

10.  Loss of viewership will irreparably harm KTNC-TVadvertising revenues and
its business more broadly. Broadcast stations,panticularly must carry stations like KTNC-
TV, depend on revenues from the sale of advertitimg in order to exist. This revenue is
especially critical to KTNC-TV’'s operations, inclng the maintenance of existing
programming schedules and the development of negramming. Although the actual losses
that will be caused by the sunset of the curreedvability rule are unquantifiable, even a loss of

5% of our viewers is likely to cause a reductioft(4 in advertising revenues which, in turn,



would translate into an annual loss of $235,0008$200. Such lost advertising revenues cannot
be recovered.

11. The likely loss of viewers also would be irrepasablOnce changed, viewing
habits are very difficult to reestablish. Indeedgce viewers switch to alternate programming
that is available without added equipment, it majl Wwe impossible for KTNC-T\éverto reach
lost viewers again even if their signals are subsatly rendered universally accessible. Even if
normal analog access to KTNC-TV’s signal was restpviewers watching other stations would
be less likely to return. Estrella TV’s corporaieodwill also would be harmed, as previously
loyal viewers would become alienated and dissatistvhen they were unable to find a station
they were used to seeing.

12.  Moreover, if KTNC-TV experiences a loss in advengsrevenues, it will have
less money to invest in equipment and programmiRigere is a substantial risk that KTNC-TV
would be forced to eliminate programming. BecaS&IC-TV serves niche audiences with
unique offerings, including Spanish-language progreng on Estrella, program cuts would
harm diversity and localism, and may well leavenikeds of the niche market unmet or at least
underserved. A decline in advertising revenuesiltiag from lost viewers would severely
constrain KTNC-TV in its ability to develop and fezh new programming.

13. KTNC-TV competes for audience, programming and #dieg revenues with
other broadcast networks, independent televisiatiosts, cable and satellite programming
networks, Internet-based and other digital medrad DVDs. In today’s highly competitive
market, any artificial constraint on the compegtiess of free over-the-air broadcasting

threatens irreparable harm to must carry statiocijding KTNC-TV.



14. The sunset has the potential to be extremely diseipo KTNC-TV’s business
operations, and to damage customer goodwill andechurther competitive harms. While these
disruptions and potential harms are less certataudsee it remains unclear how cable operators
would transition to equipment-based viewabilityattluncertainty in itself is cause for concern
because there is no way for KTNC-TV to anticipatd avoid damage to customer goodwill or
competitive harm.

15.  In sum, | expect KTNC-TV to suffer substantial amtquantifiable harm if the
current viewability rule is permitted to sunsethisTharm includes economic and non-economic
losses which cannot be easily quantified and areamverable and/or irreparable. The sunset
will cause major disruption to KTNC-TV’'s businessagtices, result in a loss of revenue and
goodwill, and create viewer frustration and confusihat will damage KTNC-TV’s place in the

market and overall competitiveness.
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I hereby declare under penalty of perjury under| the laws of the United [States that the
f

information, and belief.
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foregoing is true and correct to the best of my knowledge,
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Dated: July 30,2012
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FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Carriage of Digital Television Broadcast CS Docket 98-120
Signals: Amendment to Part 76 of the
Commission’s Rules
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DECLARATION OF TERENCE CROSBY

I, Terence Crosby, declare as follows:

1. My business address is 703 McKinney Avenue, Sulte Pallas, Texas 75202. |
am the Chairman and Chief Executive Officer for thea Vez Mas Television Group (“UVM”)
and have held this position for approximately tearg. This is my thirty-fourth year in the
broadcasting business. UVM is the largest aféliaf the Azteca America Network in the
United States, and operates full-power televisidatians KAZD(TV), Dallas, Texas,
KYAZ(TV), Houston, Texas, and KEMO(TV), Santa Rosmlifornia (the “Stations”), as well
as a number of Class A and low power televisioticsta in high density Hispanic markets.
Azteca America is a fledgling Spanish-language pétwlooking to provide an alternative
programming choice for an historically underseraedience. Currently, our Stations rely on
must-carry for distribution. As the Chairman anBQ@; | am responsible for the day-to-day
management of all departments of the company, @netu administration, sales, engineering,
human resources, and information technology. Theslaration is based upon my personal

knowledge and experience.



2. | submit this Declaration in support of the Motitax Administrative Stay of the
Commission’sFifth Report and Ordereleased on June 12, 2012 (ti@der’).*

3. The Order announced the sunset of the Commission’s curr@vtability rule.
The rule required cable operators with hybrid systedi.e., operators that offer both analog and
digital cable service to subscribers—to carry digmust-carry signals in analog format. In
practical effect, the viewability rule enables apkervice customers of hybrid cable operators
to view must-carry channels the same way they sgeother analog signal on the systems. In
the Order, the Federal Communications Commission ("FCC”)ided that the current rule
should be permitted to sunset and that, after Dbeerh2, 2012, cable operators should be able
to satisfy the statutory viewability requirementings an equipment-based approach.
Specifically, theOrder permits hybrid cable operators to abandon carredgaust-carry signals
in analog format and to require instead that anrakrgice customers use additional equipment to
receive must-carry channels, so long as the operaikes that equipment available at an
affordable cost. Th®rder established an unrealistically short six-monthqeefor transitioning
to an equipment-based approach to viewability. sTétands in stark contrast to the FCC’s
recognition that available evidence demonstratdwat“the viewability requirements remain
important to consumers.”

4, Given the abbreviated time period provided for thensition and the abrupt
nature of the FCC'’s decision to sunset the viewtgilile (despite its strong signal that the rule

would be extended given the lagging digital convgrsof certain cable operators), it is

! In the Matter of Carriage of Digital Television Brdcast Signals: Amendment to Part 76 of
the Commission’s Rule€S Docket 98-120, Fifth Report and Order, FCC522rel. June 12,
2012).

% In the Matter of Carriage of Digital Television Bidcast Signals: Amendment to Part 76 of
the Commission’s Rule€S Docket 98-120, Fourth Further Notice of PregbRulemaking and
Declaratory Order, FCC 12-18 (1 9) (rel. Feb. 11.2).



impossible to plan for, much less ensure, an oydesthsition. This heightens the risk that must-
carry broadcasters, including UVM, will suffer sifycant harms that will be irreparable.

5. UVM's experience in the digital television traneitiis telling. Notwithstanding
the four years provided for the transition and gty and intense viewer education effort,
which was heavily funded by the government and lmctv multiple players across industry and
government participated, consumer education wdgulif to say the least. A campaign that
included every television station in each markat|uding the top-rated stations, was waged for
many months. Among the tactics used to educateevge were numerous daily on-air station
announcements. Many stations went off the airtfoee-minute periods to demonstrate to
viewers how the transition would affect them, arfthtssteps consumers needed to take to ensure
uninterrupted broadcast television service. Stdhfusion reigned.

6. If the current viewability rule is permitted to s&t, cable operators that have not
yet transitioned to all-digital systems will be pétted to force analog viewers to obtain
additional equipment in order to view must-cartisins. To avoid disruption in their ability to
view our programming, our viewers must be inforntieat they will no longer be able to view
the Stations (and any other must-carry stations ttiex cable operator chooses to treat in this
fashion) without equipment, identify the equipmeertded to view the Stations, order and pay
for the equipment, and install or arrange for iltsti@n. The Order relies on certain cable
operators’ “commit[ments]” to provide affected mugsirry stations only 90 days notice, and
requires that affected viewers receive a mere 3@ dwtice, before additional equipment
becomes necessary in order to view a must-carnakigtime periods which pale in comparison
to the advance notice given in the DTV transitioand imposes no specific mandate whatsoever

regarding the manner of notice to be given. Tloeegfcable operators will be free to provide



such “notice” in the least obtrusive manneig( in small print at the bottom of monthly bills, or
in separate “bill stuffers”), rendering it likeljdt a large number of viewers, particularly non-
English language speakers, will not even be awha¢ thange is coming and that certain
channels (viewers have no reason to be able tanglissh between must-carry and
retransmission consent broadcast stations) witayd.

7. To the extent that UVM deems it necessary to engagen-air educational
messaging to supplement cable operators’ noticewiWeneed to allocate advertising time that
we could otherwise sell to third parties, resultingbvious revenue losses. Moreover, because
the changes will affect some, but not all of thati®hs' viewers, any on-air educational
messaging is likely to confuse and needlessly alaamy of them. Unlike was the case with the
digital transition, the FCC has mandated an abchphge that targets must-carry stations only;
the top-rated stations in each market have no thaero alleviate our plight by broadly
educating television consumers. Analog carriageowf big media competitors, including
Univision and Telemundo, is protected by retransmrs consent agreements, therefore they
have no reason to educate their Spanish-languayeeks. Indeed, it is not inconceivable that
our competition could use our education campaigainsty us with potential advertisers,
especially if we are running on-air spots thatmatie that we will lose viewership.

8. Even if we somehow succeed in making our analogetise aware that they will
no longer be able to enjoy our programming oncedecaperators cease analog carriage, there is
no guarantee that they will obtain the additiorglipment necessary, even if such equipment is
in fact available. Some may find it too burdensdmerocure and install additional equipment,
others may not be able to afford to pay for theigmpent (even a small incremental cost may be

too much), and others may simply be unwilling ty @aything in addition to the substantial



monthly fees they already pay for cable servicerder to be able to continue to view the signals
affected by the change.

9. Confusion and disruption caused by any such chanj@lmost certainly harm
UVM. Viewers and advertisers accustomed to watclong Azteca America and local news
programming will migrate to other broadcast or eabktworks, decreasing UVM’s viewership
and audience share. And viewers who might otherfumsl our Stations while “channel surfing”
will not be likely to sample Azteca America’'s altative Spanish-language programming
offerings and promote its growth.

10. Loss of viewership will irreparably harm UVM'’'s adtiging revenues and its
business more broadly, just at a time when telemiddroadcasters are noticing an uptick
following years of struggle with a challenging eoory. Must-carry stations like ours yet have
no revenue stream from retransmission consent, dapeénd on revenues from the sale of
advertising time in order to exist. This revenseciitical to UVM'’s operations, including the
maintenance of our facilities and the developmeitooally-produced programming. We
currently produce local news in six markets — La=g&s, Phoenix, Atlanta, Dallas, Houston,
and San Antonio — and intend to expand local n@nalltof our markets. Lost viewership and
associated revenue will curtail this local newskfiand any attempt to raise investment and
grow as a company. Although the actual losseswiihbe caused by the sunset of the current
viewability rule are unquantifiable, even a lossl6%6 percent of our viewers is likely to cause a
reduction of 25% percent in advertising revenuegknhin turn, would translate into an annual
loss of $3.5 million. Such lost advertising revesweannot be recovered.

11.  Of course, sunset of the rule would also harm tlzéeda America Network,

which is positioning itself to become a competiti8panish-language network in a market



dominated by few players. Sunset of the rule,gii/2.6 remaining analog cable households and
approximately 30 million viewers, will deprive theetwork of the opportunity to take root
guaranteed by must-carry that Univision, Telemurada@ other minority-oriented networks had
in their early years of growth. Azteca Americaeally faces an uphill battle as a Nielsen-rated
network. The national Nielsen sample size for meag Spanish-language television network
viewing, 1000 households, is minute when compacethé overall national sample of nearly
25,000 households. This means that a loggsbfone or two viewerwith Nielsen boxes would
translate to a catastrophic ratings drop and raeaudnormous advertising revenue losses. In
addition, Azteca America will be handicapped in efforts to gain additional affiliates if its
existing affiliates suffer losses of viewership auvertising revenues.

12.  Similar catastrophic ratings consequences areylikehappen at the local station
level. First, the number of Hispanic householdthwable viewers being measured by Nielsen
in certain of UVM’s markets could be as few astthitherefore the impact of losing viewing
from just one metered analog household is weigktgdificantly in overall ratings success or
failure. Further, Nielsen does not distinguishnesn digital and analog cable subscribers when
selecting its sample households. It is entirelgsimle and even probable that, in our markets—
Houston, Dallas, and San Francisco—where there inemasignificant number of Hispanic
analog cable subscribers, more analog cable hohaas digital would be included in the
sampling. An overrepresentation of Nielsen meiternalog homes that have not procured the
equipment necessary to view Spanish-language namst-stations would mean ratings disaster
for those stations. In essence, these stationgdw@ve no fair shot at ratings success. Dollars
invested in promoting stations and programming radurso-called “sweeps” periods, when

Nielsen conducts its audience measurements, wauldsted. Advertisers base decisions on



ratings. Without appropriate numbers, our abititysell commercial time would be all but
eviscerated.

13.  For our Stations, the likely loss of viewers wolble irreparable. Once altered,
viewing habits are very difficult to reestablishindeed, when viewers switch to alternate
programming that is available without added equiping may be impossible for our Stations
everto regain lost viewers, even if our signals aresgguently rendered universally accessible.
UVM'’s corporate goodwill also would be harmed, asvously loyal viewers would become
alienated and dissatisfied when they were unabiiedoa station they were used to seeing.

14.  Moreover, if UVM and its network experience a lassadvertising revenues, the
companies will have less money to invest in equipna@d programming. There is a substantial
risk that investment in certain programming woudd durtailed. Because our Stations serve a
niche audience with unique Spanish-language offsriprogram cuts would harm diversity and
localism, and may well leave the needs of this mtadkmet or at least underserved. Further, as
mentioned above, a decline in advertising revemasslting from lost viewers would severely
constrain our ability to develop and launch nevaltyeproduced programming.

15. UVM competes for audience, programming and advedisevenues with other
broadcast networks, independent television staticalsle and satellite programming networks,
Internet-based and other digital media, and DVDs.today’s highly competitive market, any
artificial constraint on the competitiveness ofefi@ver-the-air broadcasting threatens irreparable
harm to must-carry stations, including ours.

16. The sunset has the potential to be extremely diseigo UVM’s business
operations, and to damage customer goodwill andeclurther competitive harms. While these

disruptions and potential harms are less certataudsee it remains unclear how cable operators



would transition to equipment-based viewabilityattluncertainty in itself is cause for concern
because there is no way for UVM to anticipate amdich damage to customer goodwill or
competitive harm. For instance, the 90-day ngbeeod that can come at any time from cable
operators puts UVM at a serious disadvantage imgeof planning for business risk and
investments.

17.  In sum, | expect UVM to suffer substantial and wemfifiable harm if the current
viewability rule is permitted to sunset. This hamludes economic and non-economic losses
which cannot be easily quantified and are unreaiblerand/or irreparable. The sunset will
cause major disruption to UVM’s business practicesylt in a loss of revenue and goodwill,
and create viewer frustration and confusion thdk damage UVM'’s place in the market and

overall competitiveness.



]

[ hereby declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct to the best of my knowledeg, information. and belief.

Dated: July 31, 2012
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FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Carriage of Digital Television Broadcast CS Docket 98-120
Signals: Amendment to Part 76 of the
Commission’s Rules
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DECLARATION OF JIM GRANT

[, Jim Grant, declare as follows:

1. My business address is P.O. Box 22007, Little Rdel#kansas 72221. | am
General Manager and Associate Minister for Agapar€in Inc. (“Agape”) and VTN and have
held this position for approximately 16 years.al/b been a broadcaster in Arkansas since 1976
and am a past president of the Arkansas Broadsagtssociation. This Declaration is based
upon my personal knowledge and experience.

2. Agape is the licensee of three broadcast televisiations in rural Arkansas that
comprise the VTN network: KVTN-DT, Pine Bluff, Arkaas (Fac. ID 607); KVTH-DT, Hot
Springs, Arkansas (Fac. ID 608); and KVTJ-DT, Jboes, Arkansas (Fac. ID 2784). Covering
a largely rural area, VTN broadcasts Christian paogning aimed to help our viewers grow
spiritually and face challenges in life such asifamembers dealing with substance abuse, and
criminal behavior as well as problems with theialtie, finances, and relationships. Recent
original, local programming included a profile dketSecond Chance Ranch in Central Arkansas
that was created to help at-risk teens and childreha feature about Shepherd’s Fold Ministry,

which helps Arkansas men recover from substancseabQur stations devote significant airtime



to local community needs and issues. We also censdr overall efforts as a “411-911”
approach; our “411” programming teaches Biblicaugsons to everyday problems, and our
“011” Arkansas Prayer Team provides near immediadartfelt, specific responses to viewer
prayer needs that we receive via phone, walk-ingile or letters. In addition, Agape was a
pioneer in Christian educational and informatigmaigramming having produced the syndicated
show “Kids Like You.” Moreover, Agape stations eawnade significant financial contributions
to charitable organizations such as the Red CtlessSalvation Army, and the Food Bank.

3. | submit this Declaration in support of the Motitax Administrative Stay of the
Commission’sFifth Report and Ordereleased on June 12, 2012 (ti@der’).*

4. The Order announced the sunset of the Commission’s curr@vtability rule.
The rule required cable operators with hybrid systedi.e., operators that offer both analog and
digital cable service to subscribers—to carry digihust carry signals in analog format. In
practical effect, the viewability rule enables ampkervice customers of hybrid cable operators
to view must carry channels the same way they sgeother analog signal on the systems. In
the Order, the FCC decided that the current rule should drenfited to sunset and that, after
December 12, 2012, cable operators should be ablsatisfy the statutory viewability
requirement using an equipment-based approachcifigpdly, the Order permits hybrid cable
operators to abandon carriage of must carry signadsmalog format and to require instead that
analog-service customers use additional equipneergcdeive must carry channels, so long as the
operator makes that equipment available at anddfide cost. Th®rder established a very

short six-month period for transitioning to an gumuent-based approach to viewability. This

! In the Matter of Carriage of Digital Television Brdcast Signals: Amendment to Part 76 of
the Commission’s Rule€S Docket 98-120, Fifth Report and Order, FCG5%2rel. June 12,
2012).



stands in stark contrast to the FCC’s recognitiaat ivailable evidence demonstrated “that the
viewability requirements remain important to consusi”

5. As compared to other states, Arkansas’ populatamlbwer income and lives in
more rural areas. As a result, initiatives like thigital television (“DTV”) transition have a
more negative impact for Arkansas viewers thanwdieee. As Agape’s GM, | experienced
firsthand -- and continue to experience — the csinfuthat the DTV transition brought to our
viewers.

6. If the current viewability rule is permitted to |at, cable operators who have not
yet transitioned to all-digital systems will be pdétted to require analog viewers to obtain
additional equipment in order to view VTN. VTN'kree stations air on more than 200 cable
systems in Arkansas, some of which are hybrid systeTo avoid disruption in their ability to
view VTN, these viewers would need to be inforntleat they will no longer be able to view
VTN (and any other must carry stations that thdecalperator chooses to treat in this fashion)
without equipment, identify the equipment needediiew the stations, order and pay for the
equipment, and install or arrange for installatiorhe Order relies on certain cable operators’
“‘commit[ments]” to provide affected must-carry stas only 90 days notice, and requires that
affected viewers receive a mere 30 days notic@reeddditional equipment becomes necessary
in order to view a must-carry signal — time periadsich pale in comparison to the advance
notice given in the DTV transition — and imposesspecific mandate whatsoever regarding the
manner of notice to be given. Therefore, cableapes will be free to provide such “notice” in

the least obtrusive mannex.g, in small print at the bottom of monthly bills, ior separate “bill
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stuffers”), rendering it likely that a large numlzéviewers will not even be aware that change is
coming.

7. This is especially so considering the elderly visverho engage with VTN'’s
programming. These viewers will not read the fommt of their cable bill, and these viewers
will not get in a car, wait in line at the cablengqmany office, get a new piece of equipment, and
have the technical know-how to properly hook up éqaipment in order to view VTN. These
viewers cannot afford to pay for the equipment amaly simply be unwilling to spend any
amount of money in order to be able to continueieéw the signals affected by the change. Nor
will these viewers understand a flash-cut erasure/DN from their programming lineup.
Viewers who depend on the Arkansas Prayer Teanariswering crises of life and faith will
instead find our resources drained from answerugstions about optional equipment and cable
hook-ups. It is certain that the Viewability trére will have a deleterious effect on Agape and
VTN’s mission to assist the people of Arkansas.

8. Even if they are aware of the change, many viewdtsiot obtain the additional
equipment needed to continue viewing VTN because, eikample, they will find it too
burdensome to obtain and install additional equiptneannot afford to pay for the equipment,
or are simply unwilling to spend any amount of mpimreorder to be able to continue to view the
signals affected by the change. Confusion andipliEm caused by any such change will almost
certainly harm VTN. Viewers accustomed to watchviIgN programming will migrate to other
broadcast or cable networks, decreasing VTN'’s viship. And viewers who might otherwise
find VTN while “channel surfing” will not be likelyo view our programming.

9. Given the extremely short time period provided tfog transition and the abrupt

nature of the FCC’s decision to sunset the viewsgbille, it is impossible to plan for, much less



ensure, an orderly transition. This heightensrible that must carry broadcasters, including
Agape, will suffer significant harms that will bedparable. In this slow economy, losing even
incremental support means the difference betwedang&nds meet and being in the red.

10. The likely loss of viewers also would be irrepagablOnce changed, viewing
habits are very difficult to reestablish. Indeedgce viewers switch to alternate programming
that is available without added equipment, it majl\lwe impossible for VTNeverto reach lost
viewers again even if their signals are subsequertidered universally accessible. Even if
normal analog access to VTN'’s signal was restovelyers watching other stations would be
less likely to return. VTN'’s corporate goodwillsal would be harmed, as previously loyal
viewers would become alienated and dissatisfiednwthey were unable to find a station they
were used to seeing.

11. Moreover, if Agape experiences a loss in viewempsup it will have less money
to invest in equipment and programming. There ssilastantial risk that VTN would be forced
to eliminate programming. And because VTN serviehen audiences with unique religious
program offerings, cuts would harm diversity andalism, and may well leave the needs of the
niche market unmet or at least underserved.

12. In sum, | expect sunset of the viewability ruledause irreparable damage to
VTN and the most vulnerable and needy of Arkanpagulation. The sunset will cause major
disruption to VTN’s business practices, result imoss of revenue and goodwill, and create
viewer frustration and confusion that will damagd@N/s place in the market and overall

competitiveness.
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I hereby declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct to the best of my knowledge, information, and belief.

o ot
I u@rant

Dated: July 30, 2012
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DECLARATION OF PHILIP HURLEY

I, Philip Hurley, declare as follows:

l. My business address is 15455 Dallas Parkway, Suite 100, Addison, Texas 75001.
I have worked in the television broadcasting industry for almost thirty years, and currently am
the Executive Vice President and Chief Operating Office for London Broadcasting Company, a
position I have held for approximately four years. [ am responsible for all operations of
London’s five-market television group. Among the television stations owned by London is
KTXD(TV), which relies on must-carry for distribution throughout the Dallas, Texas market.
This Declaration is based upon my personal knowledge and experience.

2. I submit this Declaration in support of the Motion for Administrative Stay of the
Commission’s Fifth Report and Order released on June 12, 2012 (the “Order™).’

3. The Order announced the sunset of the Commission’s current viewability rule.
The rule required cable operators with hybrid systems—i.e., operators that offer both analog and

digital cable service to subscribers—to carry digital must-carry signals in analog format. In

' In the Matter of Carriage of Digital Television Broadcast Signals: Amendment to Part 76 of
the Commission’s Rules, CS Docket 98-120, Fifth Report and Order, FCC 12-59 (rel. June 12,
2012).



practical effect, the viewability rule enables analog-service customers of hybrid cable operators
to view must-carry channels the same way they see any other analog signal on the systems. In
the Order, the FCC decided that the current rule should be permitted to sunset and that, after
December 12, 2012, cable operators should be able to satisfy the statutory viewability
requirement using an equipment-based approach. Specifically, the Order permits hybrid cable
operators to abandon carriage of must-carry signals in analog format and to require instead that
analog-service customers use additional equipment to receive must-carry channels, so long as the
operator makes that equipment available at an affordable cost. The Order established a very
short six-month period for transitioning to an equipment-based approach to viewability. This
stands in stark contrast to the FCC’s recognition that available evidence demonstrated “that the
viewability requirements remain important to consumers.””

4. Given the extremely short time period provided for the transition and the abrupt
nature of the FCC’s decision to sunset the viewability rule, it is impossible to plan for, much less
ensure, an orderly transition. This heightens the risk that operators of must-carry stations like
KTXD will suffer significant harms that will be irreparable.

5. London’s experience with the digital television transition is telling.
Notwithstanding the years of notice provided for the transition and the widespread, lengthy and
intense viewer education effort—which was heavily funded by the government and in which
multiple players across industry and government participated—Iike other television broadcasters,
we found it extremely difficult to educate viewers effectively about the change. Having spent

over $4.8 million dollars to convert our television stations to digital transmission, it was

2 In the Matter of Carriage of Digital Television Broadcast Signals: Amendment to Part 76 of
the Commission’s Rules, CS Docket 98-120, Fourth Further Notice of Proposed Rulemaking and
Declaratory Order, FCC 12-18 (§9) (rel. Feb. 10, 2012).



imperative that we make every effort not to lose viewers and stabilize revenue; despite
government and industry efforts, however, it became clear to us from the phone calls we
received and the resources we devoted to speaking with viewers that not all understood the need
to secure set-top boxes, for example, to use analog receivers or even the need to re-scan their
television receivers and how to do it. The six-month transition period for phase-out of the
viewability rule contemplated by the Commission’s Order pales in comparison. The FCC has
neither prescribed any particular educational campaign, nor imposed specific requirements on
cable operators about informing subscribers or rolling out DTAs. Analog cable subscribers, who
typically are low or fixed-income, older, or non-English language speakers, have no reason to be
able to discern among must-carry stations, retransmission consent stations, or cable networks on
the basic tier. Given the confusion that reigned during the DTV transition, it is impossible to
imagine a smooth “viewability” conversion for analog cable subscribers, who undoubtedly will
be left to assume that certain stations simply have ceased to exist.

6. If the current viewability rule is permitted to sunset, cable operators who have not
yet transitioned to all-digital systems will be permitted to require analog viewers to obtain
additional equipment in order to view KTXD. To avoid disruption in their ability to view our
station’s programming, these viewers would need to be informed that they will no longer be able
to view KTXD (and any other must-carry stations that the cable operator chooses to treat in this
fashion) without equipment, identify the equipment needed to view the stations, order and pay
for the equipment, and install or arrange for installation. The Order relies on certain cable
operators’ “commit[ments]” to provide affected must-carry stations only 90 days notice, and
requires that affected viewers receive a mere 30 days notice, before additional equipment

becomes necessary in order to view a must-carry signal — time periods which pale in comparison



to the advance notice given in the DTV transition — and imposes no specific mandate whatsoever
regarding the manner of notice to be given. Therefore, cable operators will be free to provide
such “notice” in the least obtrusive manner (e.g., in small print at the bottom of monthly bills, or
in separate “bill stuffers”), rendering it likely that a large number of viewers will not even be
aware that change is coming.

7. To the extent that London deems it necessary to engage in on-air educational
messaging to supplement cable operators’ notice, KTXD will need to allocate advertising time
that they could otherwise sell to third parties, resulting in revenue losses. And because the
changes will affect some, but not all of KTXD viewers, any on-air educational messaging is
likely to confuse and needlessly alarm the vast majority of our viewers.

8. Even if they are aware of the change, many viewers will not obtain the additional
equipment needed to continue viewing KTXD because, for example, they will find it too
burdensome to obtain and install additional equipment, cannot afford to pay for the equipment,
or are simply unwilling to spend any amount of money in order to be able to continue to view the
signals affected by the change.

9. Confusion and disruption caused by any such change will almost certainly harm
KTXD. Viewers accustomed to watching our TV programming will migrate to other broadcast
or cable networks, decreasing the Station’s viewership and audience share. And viewers who
might otherwise find KTXD while “channel surfing” will not be likely to view our programming.

10. Loss of viewership will irreparably harm KTXD’s advertising revenues and its
business more broadly. Broadcast stations, and particularly must-carry stations like KTXD,
depend on revenues from the sale of advertising time in order to exist. Since we focus on the

50+ viewer this revenue is especially critical to KTXD’s operations, as the older viewer with a



fixed income will more likely be affected. Although the actual losses that will be caused by the
sunset of the current viewability rule are unquantifiable, even a loss of 10 percent of our viewers
is likely to cause a reduction of 20 percent in advertising revenues which, in turn, would translate
into an annual loss of over a million dollars. Such lost advertising revenues cannot be recovered.

11. The likely loss of viewers also would be irreparable. Once changed, viewing
habits are very difficult to reestablish. Indeed, once viewers switch to alternate programming
that is available without added equipment, it may well be impossible for KTXD ever to reach
lost viewers again even if their signals are subsequently rendered universally accessible. Even if
normal analog access to KTXD’s signal was restored, viewers watching other stations would be
less likely to return. Our corporate goodwill also would be harmed, as previously loyal viewers
would become alienated and dissatisfied when they were unable to find a station they were used
to seeing.

12. Moreover, if KTXD experiences a loss in advertising revenues, it will have less
money to invest in equipment and programming. There is a substantial risk that KTXD would be
forced to eliminate programming. Because KTXD serves niche audiences with unique offerings,
including classic family programming and religious programming, program cuts would harm
diversity and localism, and may well leave the needs of the niche market unmet or at least
underserved. A decline in advertising revenues resulting from lost viewers would severely
constrain KTXD in its ability to develop and launch new programming.

13. In September 2012, KTXD is launching a unique newscast designed for the 50+
viewing audience. The morning newscast will be broadcast five days a week, Monday — Friday,
and its content has been designed to provide the older, retired audience with news that seniors

can use to navigate these difficult economic times. London already has invested more than



$500,000 in developing this new, locally-produced news programming designed for an
underserved niche audience. It would be tragedy if the very viewer for which it was created
could not sample it because they subscribe to basic analog cable, do not understand the need for
additional equipment, or cannot afford any incremental fee.

14.  KTXD competes for audience, programming and advertising revenues with other
broadcast networks, independent television stations, cable and satellite programming networks,
Internet-based and other digital media, and DVDs. In today’s highly competitive market, any
artificial constraint on the competitiveness of free over-the-air broadcasting threatens irreparable
harm to must-carry stations, including KTXD.

15. The sunset has the potential to be extremely disruptive to KTXD’s business
operations, and to damage customer goodwill and cause further competitive harms. While these
disruptions and potential harms are less certain because it remains unclear how cable operators
would transition to equipment-based viewability, that uncertainty in itself is cause for concern
because there is no way for London to anticipate and avoid damage to customer goodwill or
competitive harm.

16.  In sum, I expect KTXD to suffer substantial and unquantifiable harm if the
current viewability rule is permitted to sunset. This harm includes economic and non-economic
losses which cannot be easily quantified and are unrecoverable and/or irreparable. The sunset
will cause major disruption to KTXD’s business practices, result in a loss of revenue and
goodwill, and create viewer frustration and confusion that will damage KTXD’s place in the
market and overall competitiveness.
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I hereby declare under penalty of perjury under the laws of the United States that the



foregoing is true and correct to the best of my knowledge, information, and belief.

AL J) ) 9

Philip H. Hirley -

Dated: July 30, 2012
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DECLARATION OF JOHN MANZI

[, John Manzi, declare as follows:

1. My business address is 625 N. Grand Ave Santa @abfornia 92677. | am
the President/General Manader Ellis Communications KDOC Licensee, LLC, theehsee
of broadcast television station KDOC-TV, Anaheingli@rnia (Fac. ID 24518), and | have
held this position for more than thrgears. As President/General Manager, | oversee all
station operations by directly working with all depnent heads and each employee to ensure
that station matters are handled efficiently and imgh-quality manner. This Declaration is
based upon my personal knowledge and experience.

2. | submit this Declaration in support of the Motitor Administrative Stay of
the Commission’&ifth Report and Ordereleased on June 12, 2012 (t@der’).*

3. The Order announced the sunset of the Commission’s curremtability rule.
The rule required cable operators with hybrid gystei.e., operators that offer both analog
and digital cable service to subscribers—to cargytal must-carry signals in analog format.

In practical effect, the viewability rule enablesabbg-service customers of hybrid cable
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operators to view must-carry channels the samethay see any other analog signal on the
systems. In th®rder, the FCC decided that the current rule should drenfited to sunset
and that, after December 12, 2012, cable operaloosild be able to satisfy the statutory
viewability requirement using an equipment-basegragch. Specifically, th®©rder permits
hybrid cable operators to abandon carriage of roast signals in analog format and to
require instead that analog-service customers dditi@nal equipment to receive must-carry
channels, so long as the operator makes that equipavailable at an affordable cost. The
Order established a very short six-month period for gidoning to an equipment-based
approach to viewability. This stands in stark casit to the FCC’s recognition that available
evidence demonstrated “that the viewability requieats remain important to consumefs.”

4. Given the extremely short time period provided fobe transition and the
abrupt nature of the FCC'’s decision to sunset tewability rule, it is impossible to plan for,
much less ensure, an orderly transition. ThisHttergs the risk that must-carry broadcasters,
including KDOC-TV, will suffer significant harms &t will be irreparable.

5. My station’s experience in the digital televisiomartsition is telling.
Notwithstanding the substantial lead time provittadthe transition and a lengthy and intense
viewer education effort, which was heavily fundadtbe government and in which multiple
players across industry and government participatevers for the most part ignored the
educational campaign or simply did not understantihimediately following the transition,
the station was barraged with viewer calls. Todhg, station still deals with a great number
of calls from our viewers (potential viewers) trgito figure out how to see KDOC-TV. ltis

evident that viewers are still trying to understahd new digital broadcasting environment.
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Daily, my engineers are required to call viewersasponse to current questions, and the only
solution is to provide extremely inefficient “on@ @ne” troubleshooting to clear technical
problems. Many times the source of the problemwith the cable provider and there is
nothing we can do, yet the viewer still blamesgtaion for not educating them effectively or
assumes the station is simply not accepting respiétysfor the problem.

6. If the current viewability rule is permitted to s, cable operators who have
not yet transitioned to all-digital systems will permitted to require analog viewers to obtain
additional equipment in order to view KDOC-TV. @&woid disruption in their ability to view
KDOC-TV, these viewers would need to be informeat they will no longer be able to view
KDOC-TV (and any other must-carry stations that ¢hble operator chooses to treat in this
fashion) without equipment, identify the equipmeaeded to view the stations, order and pay
for the equipment, and install or arrange for iltst@n. TheOrder relies on certain cable
operators’ “commitments” to provide affected muatrg stations only 90 days notice, and
requires that affected viewers receive a mere 33 aatice, before additional equipment
becomes necessary in order to view a must-carrgabkig time periods which pale in
comparison to the advance notice given in the Diandition — and imposes no specific
mandate whatsoever regarding the manner of natite tgiven. Therefore, cable operators
will be free to provide such “notice” in the leagitrusive mannere(g, in small print at the
bottom of monthly bills, or in separate “bill stafs”), rendering it likely that a large number
of viewers will not even be aware that change miog.

7. To the extent that KDOC-TV deems it necessary tgage in on-air
educational messaging to supplement cable operataise, KDOC-TV will need to allocate
advertising time that they could otherwise sellthod parties, resulting in revenue losses.

And because the changes will affect some, but HodofaKDOC-TV viewers, any on-air



educational messaging is likely to confuse and lessty alarm the vast majority of our
viewers.

8. Even if they are aware of the change, many viewalissimply ignore the
message until the impact is realized after the gbadrimilar to the digital transition). At that
point, and only if the station is lucky, the vieweitl call the station looking for answers. At
that point we can only provide instruction the v@wo contact their cable provider. My
experience as an industry professional — and mopoitantly as a viewer — is that this
process is avoided at any cost by the viewer. Gthencomplexities of dealing with cable
providers and the current cost of cable servicagaer almost certainly will not obtain the
additional equipment needed to continue viewing KBDOV. They will find it too
burdensome to obtain and install additional equipgne&annot afford to pay for the
equipment, or are simply unwilling to spend any antoof money in order to be able to
continue to view the signals affected by the changhis is especially true considering that
other larger, non-must-carry stations will be ueetiéd by the change.

9. Confusion and disruption caused by any such chanljeharm KDOC-TV.
Viewers accustomed to watching KDOC-TV programmivily migrate to other broadcast or
cable networks, decreasing KDOC-TV’s viewership andience share. And viewers who
might otherwise find KDOC-TV while “channel surfihgvill not be likely to view our
programming.

10. Loss of viewership will irreparably harm KDOC-TVadvertising revenues
and its business more broadly. Broadcast stat@mg,particularly must-carry stations like
KDOC-TV, depend on revenues from the sale of adredg time in order to exist. This
revenue is especially critical to KDOC-TV’'s opegcaus, including the maintenance of

existing programming schedules and the developrokenew programming. Although the



actual losses that will be caused by the sunsetthef current viewability rule are
unquantifiable, they will be significant. Even mall loss of viewership will result in a
reduction in advertising revenues, and such loseriding revenues cannot be recovered.
Undoubtedly, our competitors that will remain aghle in analog after the “viewability”
change will inform aggressively the advertising coamity of their newfound advantage.

11. The likely loss of viewers also would be irrepagablOnce changed, viewing
habits are very difficult to reestablish. Indeedce viewers switch to alternate programming
that is available without added equipment, it masll we impossible for KDOC-T\éverto
reach lost viewers again even if their signalssaitgsequently rendered universally accessible.
Even if normal analog access KDOC-TV’s signal wastared, viewers watching other
stations would be less likely to return. KDOC-TWsrporate goodwill also would be
harmed, as previously loyal viewers would beconenated and dissatisfied when they were
unable to find a station they were used to seeing.

12.  Moreover, if KDOC-TV experiences a loss in advengsrevenues, it will have
less money to invest in equipment and programmifigere is a substantial risk that KDOC-
TV would be forced to eliminate programming becadd@OC-TV serves broadcast
audiences with unique offerings, including locabfpssional sports such as the Anaheim
Ducks (NHL), LA Galaxy (MLS), Chivas USA (MLS) anithe LA Sparks (WNBA). A
decline in advertising revenues resulting from Mstvers would severely constrain KDOC-
TV in its ability to develop and launch new prograing.

13. KDOC-TV competes for audience, programming andediling revenues
with other broadcast networks, independent telemisistations, cable and satellite

programming networks, Internet-based and othetaligiedia, and DVDs. In today’s highly



competitive market, any artificial constraint onetltompetitiveness of free over-the-air
broadcasting threatens irreparable harm to musy-séations, including KDOC-TV.

14.  The sunset ruling has the potential to be extrerdeguptive to KDOC-TV’s
business operations and to damage customer goaaivdlicause further competitive harms.
While these disruptions and potential harms are éestain because it remains unclear how
cable operators would transition to equipment-bagedability, that uncertainty in itself is
cause for concern because there is no way for KD®Qe anticipate and avoid damage to
customer goodwill or competitive harm.

15. In sum, the rule gives the larger-owned and opératetwork stations an
unearned and unfair advantage at a time when sloedl| stations are struggling to provide
competitive local programming options. | expect BO-TV to suffer substantial and
unquantifiable harm if the current viewability ruepermitted to sunset. This harm includes
economic and non-economic losses which cannot §i&/ epiantified and are unrecoverable
and/or irreparable. The sunset will cause majsirughtion to KDOC-TV’s business practices,
result in a loss of revenue and goodwill, and eeddwer frustration and confusion that will

damage KDOC-TV’s place in the market and overathpetitiveness.



EEE R

I hereby declare under penalty of perjury under the laws of the United States that

the foregoing is true and correct to the best of my knowledge, information, and belief.

[ e

Johh Manzi

Dated: July 30, 2012
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DECLARATION OF RONALD L. ULLOA

I, Ronald L. Ulloa, declare as follows:

1. My business address is 2323 Corinth Avenue, Los Angeles, California 90064. 1
am the President of KVMD Licensee Co., L.L.C., which is the licensee of Station KVMD(TV),
Twentynine Palms, California. I have worked in the television industry for more than thirty
years, in program production and in station ownership in two major television markets. At the
present time, I direct the operations of an independent television station in the Los Angeles DMA
that provides a multicultural service that offers programming that meets the informational and
entertainment needs and interests of a number of ethnic, cultural and religious groups that reside
in what is one of the most diverse communities in this nation. This Declaration is based upon my
personal knowledge and experience.

2. I submit this Declaration in support of the Motion for Administrative Stay of the

Commission’s Fifth Report and Order released on June 12, 2012 (the “Order”).!
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3. The Order announced the sunset of the Commission’s current viewability rule.
The rule required cable operators with hybrid systems—i.e., operators that offer both analog and
digital cable service to subscribers—to carry digital must-carry signals in analog format. In
practical effect, the viewability rule enables analog-service customers of hybrid cable operators
to view must-carry channels in the same manner as they would view any other analog signal on
the cable systems. In the Order, the FCC decided that the current rule should be permitted to
sunset and that, after December 12, 2012, cable operators should be able to satisfy the statutory
viewability requirement using an equipment-based approach. Specifically, the Order permits
hybrid cable operators to abandon carriage of must carry signals in analog format and to require,
instead, that analog-service customers use additional equipment in order to view all must carry
channels, so long as the operator makes that equipment available at an ‘“affordable” cost,
whatever that might be. The Order established a very short, six-month, period for transitioning
to an equipment-based approach to viewability. This stands in stark céntrast to the FCC’s
recognition that available evidence demonstrated “that the viewability requirements remain
important to consumers.”

4. Given the extremely short time period provided for this transition and the abrupt
nature of the FCC’s decision to sunset the viewability rule, it is impossible to plan for, much less

ensure, an orderly transition. This heightens the risk that must-carry broadcasters, including

KVMD, might suffer harm that will be irreparable.
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5. My Station’s experience in the digital television transition is telling.
Notwithstanding the advance notice provided for the digital transition and a lengthy and intense
viewer education effort, which was heavily funded by the government and in which multiple
players across industry and government participated, we faced extreme difficulties. We were
required to inform our viewers of our change, from analog to digital, and to alert them to the
need to secure set-top boxes where they continued to make use of analog television receivers. In
that many of KVMD’s viewers are not native English speakers, we have never been certain that
they understood all the requirements and that we simply lost these viewers as a result thereof.

6. If the current viewability rule is permitted to sunset, cable operators who have not
yet transitioned to all-digital systems, and we know of no such cable operator in the Los Angeles
DMA, will be permitted to require analog viewers to obtain additional equipment in order to
view KVMD. To avoid disruption in their ability to view KVMD, should any or all of the cable
operators that carry KVMD on a must-carry basis decide to take advantage of the rule change,
KVMD’s affected viewers will need to be informed that they will no longer be able to view
KVMD (and any other must-carry stations that the cable operator chooses to treat in this fashion)
without special equipment, identify the equipment needed to view the Station, order and pay for
the equipment, and, finally, install or arrange for installation, presumably at the viewer’s
expense. The Order relies on certain cable operators’ “commit[ments]” to provide affected
must-carry stations 90 days’ notice, and requires that affected viewers receive a mere 30 days’
notice, before additional equipment becomes necessary in order to view a removed must-carry
signal — time periods which pale in comparison to the lengthy advance notice given in the digital

transition — and imposes no specific mandate whatsoever regarding the manner of notice to be



given. Therefore, cable operators will be free to provide such “notice” in the least obtrusive
manner (e.g., in small print at the bottom of monthly bills, in separate “bill stuffers” or so other
means meant to minimize equipment requests), rendering it likely that a large number of viewers
will not even be aware that change is coming. Further, nothing is required of the cable operators
to make their information available in the numerous other languages spoken in the Los Angeles
DMA.

7. To the extent that KVMD deems it necessary to engage in on-air educational
messaging to supplement cable operators’ notice, KVMD will need to allocate its broadcast time
that it could otherwise use for programming or sell to third parties, resulting in revenue losses.
And because the changes will affect some, but not all of KVMD’s viewers, any on-air
educational messaging is likely to confuse and needlessly alarm the vast majority of our viewers.
While broadcast station owners are sophisticated in how cable television operates, how many of
our fellow citizens truly know the difference between analog and digital cable systems? This is
especially so for the elderly and those with limited English-language skills. Might many of our
viewers simply believe that KVMD or other stations are no longer available and not realize that
they are analog cable customers? This is one of many concerns KVMD has as to the public’s
ability to comprehend the viewability change. If anything, the digital transition was far simpler:
old television receivers had to be replaced with the new digital receivers or converter boxes.

8. Interestingly, during the digital transition, the FCC made special effort to provide
Spanish-language notices, including the hiring of firms to prepare Spanish-language messaging.
No such requirement has been imposed upon the cable television operators as part of the

viewability transition.



9. Even if they are aware of the change, many viewers will not obtain the additional
equipment needed to continue viewing KVMD because, for example, they will find it too
burdensome to obtain and install additional equipment or cannot afford, or desire, to pay for the
equipment which they would otherwise expect the cable operator to provide.

10. Confusion and disruption caused by any such change will almost certainly harm
KVMD. Viewers accustomed to watching KVMD programming will migrate to other broadcast
or cable networks that the cable operator chooses not to remove from its analog lineup,
decreasing KVMD’s viewership and audience share. And analog cable viewers who might
otherwise find KVMD while “channel surfing” will not view our programming.

11.  Loss of viewership will irreparably harm KVMD revenues and its business more
broadly, since KVMD is dependent on reaching the viewers its producer-partners program to.
Broadcast stations, and particularly must-carry stations like KVMD, depend on revenues from
the sale of advertising time and the brokerage of programming in order to exist. These revenue
streams are especially critical to KVMD’s operations. While the actual losses that will be caused
by the sunset of the current viewability rule are unquantifiable at this time, a reduction in
viewing could have a detrimental impact.

12. The likely loss of viewers also would be irreparable. Once changed, viewing
habits are very difficult to reestablish. Indeed, once viewers switch to alternate programming
that is available without added equipment, it may well be impossible for KVMD to reach lost
viewers again. Even if normal analog access to KVMD’s signal was restored, viewers watching

other stations would be less likely to return.



13.  Because KVMD serves niche audiences with unique offerings, including foreign
language and religious programming, program cuts would harm diversity and localism, and may
well leave the needs of the niche market unmet or at least underserved.

14.  The sunset has the potential to be disruptive to KVMD’s business operations, and
to damage customer goodwill and cause further competitive harms. While these disruptions and
potential harms are less certain because it remains unclear how cable operators will treat KVMD
and how the transition to equipment-based viewability will work, that uncertainty in itself is
cause for concern because there is no way for KVMD to anticipate and avoid damage to
customer goodwill or competitive harm. Already, KVMD has had to explain the FCC’s action to
concerned program-partners and viewers.

15.  In sum, I am concerned that KVMD might suffer harm if the current viewability
rule is permitted to sunset. This harm could include economic and non-economic losses which
cannot be easily quantified until incurred and are unrecoverable and/or irreparable. The sunset
could cause disruption to KVMD’s business practices, result in a loss of revenue and goodwill,
and create viewer frustration and confusion that will damage KVMD’s place in the market and

overall competitiveness.
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I hereby declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct to the best of my knowledge, information, and belief.

et

.

Ronald L. Ulloa

Dated: July /3, 2012
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DECLARATION OF FRANCIS X. WILKINSON

I, Francis X. Wilkinson, declare as follows:

1. My business address is 2323 Corinth Avenue, Los Angeles, California 90064. 1
am the Vice President of KJLA, LLC, which is the licensee of Station KJLA(TV), Ventura,
California. I have worked in the broadcast television industry for more than thirty years. At the
present time, I am the General Manager of KJLA, which is an independent television station
located in the Los Angeles DMA that operates a primarily Spanish-language programming
service offering informational, entertainment, and religious programming directed to the large
Latino community of South California, including approximately one-half of the population of
Los Angeles County. This Declaration is based upon my personal knowledge and experience.

2. I submit this Declaration in support of the Motion for Administrative Stay of the
Commission’s Fifth Report and Order released on June 12, 2012 (the “Order”).!

3 The Order announced the sunset of the Commission’s current viewability rule.

The rule required cable operators with hybrid systems—i.e., operators that offer both analog and

! In the Matter of Carriage of Digital Television Broadcast Signals: Amendment to Part 76 of
the Commission’s Rules, CS Docket 98-120, Fifth Report and Order, FCC 12-59 (rel. June 12,
2012).



digital cable service to subscribers—to carry digital must-carry signals in analog format. In
practical effect, the viewability rule enables analog-service customers of hybrid cable operators
to view must-carry channels in the same manner as they would view any other analog signal on
the cable systems. In the Order, the FCC decided that the current rule should be permitted to
sunset and that, after December 12, 2012, cable operators should be able to satisfy the statutory
viewability requirement using an equipment-based approach. Specifically, the Order permits
hybrid cable operators to abandon carriage of must-carry signals in analog format and to require,
instead, that analog-service customers use additional equipment in order to view all must carry
channels, so long as the operator makes that equipment available at an ‘“affordable” cost,
whatever that might be. The Order established a very short, six-month, period for transitioning
to an equipment-based approach to viewability. This stands in stark contrast to the FCC’s
recognition that available evidence demonstrated “that the viewability requirements remain
important to consumers.””

4. Given the extremely short time period provided for this transition and the abrupt
nature of the FCC’s decision to sunset the viewability rule, it is impossible to plan for, much less
ensure, an orderly transition. This heightens the risk that all must-carry broadcasters, including
KJLA, might suffer harm that will be irreparable.

5. KJLA’s experience’in the digital television transition is telling. Notwithstanding
the advance notice provided for the digital transition and a lengthy and intense viewer education

effort, which was heavily funded by the government and in which multiple players across

industry and government participated, we faced extreme difficulties. We, along with all other

2 In the Matter of Carriage of Digital Television Broadcast Signals: Amendment to Part 76 of
the Commission’s Rules, CS Docket 98-120, Fourth Further Notice of Proposed Rulemaking and
Declaratory Order, FCC 12-18 (§9) (rel. Feb. 10, 2012).



full-service television broadcasters, were required to inform our viewers of the change, from
analog to digital, and to alert them to the need to secure widely available set-top boxes enabling
them to continue to make use of analog television receivers. A massive publicity campaign was
undertaken and announcements in English and Spanish were made, including many at
government expense.

6. If the current viewability rule is permitted to sunset, cable operators who have not
yet transitioned to all-digital systems, and we know of no such cable operator in the Los Angeles
DMA, will be permitted to require analog viewers to obtain additional equipment in order to
view KJLA. To avoid disruption in their ability to view KJLA, should any or all of the cable
operators that carry KJLA on a must-carry basis decide to take advantage of the rule change,
KJLA’s affected viewers will need to be informed that they will no longer be able to view KJLA
(and any other must-carry stations that the cable operator chooses to treat in this fashion) without
special equipment, identify the equipment needed to view the Station, order and pay for the
equipment, and, finally, install or arrange for installation, presumably at the viewer’s expense.
The Order relies on certain cable operators’ “commit[ments]” to provide affected must-carry
stations 90 days’ notice, and requires that affected viewers receive a mere 30 days’ notice, before
additional equipment becomes necessary in order to view a removed must-carry signal — time
periods which pale in comparison to the lengthy advance notice given in the digital transition —
and imposes no specific mandate whatsoever regarding the manner of notice to be given.
Therefore, cable operators will be free to provide such “notice” in the least obtrusive manner
(e.g., in small print at the bottom of monthly bills, in separate “bill stuffers” or so other means
meant to minimize equipment requests), rendering it likely that a large number of viewers will

not even be aware that change is coming. Further, nothing is required of the cable operators to



make their information available in other languages. Given the 50% Latino population of Los
Angeles County, the potential absence of Spanish-language announcements will inevitably lead
to a significant portion of the population not being aware of the changes being implemented and
the efforts they will have to undertake to maintain their current television station viewing habits.

7. To the extent that KJLA deems it necessary to engage in on-air educational
messaging to supplement cable operators’ notice, KJLA will need to allocate its broadcast time
that it could otherwise use for programming or sell to third parties, resulting in revenue losses.
And because the changes will affect some, but not all of KJLA’s viewers, any on-air educational
messaging is likely to confuse and needlessly alarm the vast majority of our viewers. While
broadcast station owners are sophisticated in how cable television operates, how many of our
fellow citizens truly know the difference between analog and digital cable systems? This is
especially so for the elderly and those with limited English-language skills. Might many of our
viewers simply believe that KJLA or other stations are no longer available and not realize that
they are analog cable customers who have lost the signals because of cable operator actions?
This is one of many concerns KJLA has as to the public’s ability to comprehend the viewability
change and take action to respond thereto. If anything, the digital transition was far simpler: all
old television receivers had to be replaced with the new digital receivers or converter boxes.

8. Interestingly, during the digital transition, the FCC made special effort to provide
Spanish-language notices, including the hiring of firms to prepare Spanish-language messaging.
No such requirement has been imposed upon the cable television operators as part of the
viewability transition.

9. Even if they are aware of the change, many viewers will not obtain the additional

equipment needed to continue viewing KJLA because, for example, they will find it too



burdensome to obtain and install additional equipment or cannot afford, or desire, to pay for the
equipment which they would otherwise expect the cable operator to provide. Moreover, while
some of the cable operators’ subscribers are digital customers, they often have second or third
drops in their homes where the service remains in analog and will require the special equipment.
Will such customers understand that their additional drops are analog and what has to be done,
including any additional wiring or other changes?

10.  Confusion and disruption caused by any such change will almost certainly harm
KJLA. Viewers accustomed to watching KJLA programming will migrate to other broadcast or
cable networks that the cable operator chooses not to remove from its analog lineup, decreasing
KJLA’s viewership and audience share. And analog cable viewers who might otherwise find
KJLA while “channel surfing” will not view our programming. In the end, it will be the channels
that serve the most vulnerable viewers (those are unable to go through the effort to acquire and
install equipment) that will suffer the most.

11.  Loss of viewership will irreparably harm KJLA revenues and its business.
Broadcast stations, and particularly stations that rely on must-carry treatment, such as KJLA,
depend on viewing that then drives revenue from the sale of advertising time and the brokerage
of programming time. These revenue streams are especially critical to KJLA’s operations, since
KJLA is not part of a major network group with holdings outside of broadcasting. While the
actual losses that will be caused by the sunset of the current viewability rule are unquantifiable at
this time, a reduction in viewing can only have a detrimental impact.

12.  The likely loss of viewers also would be irreparable. Once changed, viewing
habits are very difficult to reestablish. Indeed, once viewers switch to alternate programming

that is available without added equipment, it may well be impossible for KJLA to reach lost



viewers again. Even if normal analog access to KJLA’s signal was restored, viewers watching
other stations would be less likely to return. This is not just a theoretical argument, but one
based on cause and effect that we broadcasters in the Los Angeles market are familiar with.
When a station in the Los Angeles market has lost or forfeited its analog carriage rights, the
result has been an immediate and significant drop in the viewership ratings that the station
achieves.

13. Because KJLA serves a niche audience with its unique programming service, the
ultimate result of our loss of viewing will be to the programming we offer which will, in turn,
reduce the program diversity and local service we provide, and will leave the needs of KILA’s
viewers unmet or underserved.

14.  The sunset has the potential to be disruptive to KJLA’s business operations and to
damage customer goodwill and cause further competitive harms. While these disruptions and
potential harms are less certain because it remains unclear how cable operators will treat KILA
and how the transition to equipment-based viewability will work, that uncertainty in itself is
cause for concern because there is no way for KJLA to anticipate and avoid damage to customer
goodwill or competitive harm.

15.  In sum, I am concerned that KJLA will suffer harm if the current viewability rule
is permitted to sunset. This harm could include economic and non-economic losses which
cannot be easily quantified until incurred and are unrecoverable and/or irreparable. The sunset
will cause disruption to KJLA’s business practices, result in a loss of revenue and goodwill, and
create viewer frustration and confusion that will damage KJLA’s standing in the local television

market and its overall competitiveness. Ultimately, however, it is the loyal viewing public that



we have served throughout our Station’s more than 20-year history that will suffer the most.
There is simply no reason for this to have to occur.
* ok ok ok
I hereby declare under penalty of perjury under the laws of the United States that the

foregoing is true and correct to the best of my knowledge, information, and belief.

—
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Francis X. Wilkinson

Dated: Julyla)‘ ,2012



	microsoft word - wrfmain-#13477893-v3-declaration_of_cesar_angulo
	SCAN0904_000
	Declaration of Jim Grant VTN Agape.PDF
	microsoft word - wrfmain-#13479590-v2-declaration_of_jim_grant
	Declaration of Jim Grant- Viewability Act-Signature Page

	PDF Declaration of John Manzi KDOC.PDF
	new john manzi declaration
	DOC073012




