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breach of contract."52 In implementing this rule, the Commission concluded that a 

straightforward assessment of the relevant contract language is sufficient to establish the defense, 

and that requiring anything more (such as proof that the contract would in fact be enforced by the 

programmer) "completely undennines the significance" of the defense and "would create such a 

high threshold and be applicable to so few contracts as to render [the defense] meaningless."53 

Tlte Commission specifically rejected arguments that the exemption should be subject to 

additional evidentiary tests beyond the language of the contract, such as a "good faith test"54 or 

determining whether a programmer "might ... waive[] [the restriction]."55 

The same kind of straightforward assessment of relevant NBCUniversallicense 

agreement language and related evidence is all that should be required to establish the contract 

defense authorized under the Benchmark Condition. In making these assessments, moreover, an 

arbitrator should be mindful that the other NBCUniversallicensees are not parties to the 

arbitration~ are not able to assert and protect their rights and interests, and will not be bound by 

the arbitrator's ruling. 56 Those licensees should be able to trust that NBCUniversal will live by 

52 47 C.F.R. § 79.l(d)(l) (emphasis added) (implementing the requirement tmder Section 
7l3(d) of the Telecommunications Act that video progranuning providers "shall not be obligated 
to suppJy closed captions if such action would be inconsistent with contracts in effect on the date 
of enactment of the Telecommunications Act of 1996"). 

SJ Closed Captioning and Video Description of Video Programming, 13 FCC Red 3272, 
~ 180 (1997). 

S4 !d. 

ss ld. ~ 172. 

56 See Nein v. HostPro, Inc., 95 Cal. Rptr. 3d 34 (Ct. App. 2009) (a party may only invoke 
collateral estoppel where the nonparty was in "privity" with a party to the prior proceeding); 
Kraushaar v. Flanigan, 45 F.3d 1040, 1050-51 (7th Cir. 1995) (as matter of due process, 
collateral estoppel binds only those persons who were parties or were in privity with parties to 
prior proceeding). 
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its contractual obligations and should not be forced to police breaches arising out of Benchmark 

arbitrations- any more than NBCUniversal should be forced to breach its contracts in the first 

place. These factors justify a reasonably conservative approach to construing the relevant 

contracts and evidence so that proper weight is given to the rights and interests of the other 

licensees. 57 The preponderance of the evidence standard adopted by the Commission implies 

this approach, requiring only that the relevant record weigh 51% or more for the proposition that 

providing restricted content to the OVD "would constitute a breach" of another licensee's 

contract. 58 

In his Phase 1 decision, the Arbitrator appeared inclined to apply this proper standard, 

stating "preliminarily" 

-in the NBCUniversal contracts at issue, 

57 Adhering to this standard should also reduce the prospect that other NBCUniversal 
licensees will assert a breach of contract against NBCUniversal in a later proceeding1 irrespective 
of an arbitrator's (or even the Commission's) rulings in a Benchmark arbitration, which would 
then require NBCUniversaJ to re·litigate the issue and could result in potential damages claims 
that the OVD must indemnify, For the same reason, final agreements for licensing of 
programming should also include selection and content withdrawal provisions that enable both 
NBCUniversal and an OVD to address any breach of contract claims that might be asserted later 
(notwithstanding an arbitration ruling that a contract would not be breached) and to mitigate any 
damages subject to indemnification. These provisions, of course, are a fallback and no substitute 
for striving to make correct rulings on the contract defenses under the proper standard in the 
arbitration. 

58 The Commission did not impose a heightened burden of proof here, such as the "clear 
and convincing evidence" standard required, for example, to sustain a claim of a violation of the 
Commission's leased access rules, see 47 C.F.R. § 76.975(h)(3). or, in patent cases, to sustain the 
affirmative defense of patent invalidity, see Microsoft Corp. v. i4i Ltd P 'ship, 131 S. Ct. 2238, 
2251 (20 11) (distinguishing between the "clear and convincing evidence" and "preponderance of 
the evidence" standards); see generally Banks v. United States, 78 Fed. Cl. 603, 616 (Fed. Cl. 
2007) ("preponderance of the evidence in civil actions ... mean[s] the greater weight of 
evidence, evidence which is more convincing than the evidence which is offered in opposition to 
it") (internal quotation and citations omitted). 
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In the Phase 2 Award, however, after hearing 

even more detailed testimony about the contract defenses from NBCUniversal's experts 

(including a lengthy explanation of the-contract), the Arbitrator still declined to rule, 

essentially on ripeness grounds, on whether NBCUniversal's contracts preclude providing 

certain content with PCI. As he theorized, "we should not be too quick to judge whether the 

-he concluded that "[e]ven 

-· .. further factual proof(which is lacking in the case) is required before the Defense 

can be sustained.''61 

The "breach first, fix later" standard adopted by the Arbitrator is unworkable, bad policy, 

and undermines the interests of both the parties and other licensees. It cannot be the result the 

Commission intended. 

Requiring NBCUniversal to present "further factual proof' of an actual breach claim by 

another NBCUniversallicensee is unrealistic and far beyond what the Benchmark Condition 

requires (or even permits as a practical matter). As noted 

S9 

60 Phase 2 Award at 9. 

61 /d. at 9-1 0; see also HT 1035: 15-103 6:6 (Arb. Silberberg) ("[S]uppose I rule in the 
contract defenses that theytre premature, that you haven't met your burden of proof and there is 
just too much speculation in determining today that any breach will be asserted, and you don't 
really get to decide whether there hers been a breach until it's been asserted . ... ")(emphasis 
added). 

-21 -



REDACTED FOR PUBLIC INSPECTION 

By 

broadly asserting confidential treatment about its economic model under the CAPO, PCI also 

effectively prevented NBCUniversal from having any communication with its other licensees 

about these issues, which ensured that there would not be "factual proof' of the kind the 

Arbitrator apparently expected. Further, the Benchmark Condition does not authorize third-party 

discovery or the compulsion of third-party licensees to attend and participate in an arbitration. 

And even assuming another licensee had some sense that its licensed programming might be at 

issue in an arbitration, the licensee likely would not be in a position to assert a breach of contract 

claim before NBCUniversal has actually licensed restricted programming to the claimant OVD 

and the OVD actually exhibits it (i.e., before the violating conduct occurs). Practically, 

therefore, NBCUniversal could not prove an actual claim of breach by another NBCUniversal 

licensee - and under this standard could never do so in any Benchmark arbitration. The 

Arbitrator's "breach first/fix later" standard thus effectively renders the authorized contract 

defense a nullity. 62 

Further, it is plainly bad policy to force NBCUniversal to breach a contract simply 

62 The Arbitrator also questioned whether "the conditions 
defense asserted in a situation 

HT 1035:15-l036:6(Arb. Silberberg). But the same 
practical issues described above will exist regardless of whether the OVD is a start-up company 
or an established service. Moreover) NBCUniversal routinely licenses available content to new 
services before they have launched. The status of the OVD should have no bearing on the 
relevant standard for establishing NBCUniversal's contract defenses. 
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NBCUniversal strives to honor its contractual commitments to licensees and does not conduct its 

business on a "breach first/fix later" basis.63 In imposing the Benchmark Condition, the 

Commission did not expect (much less require) NBCUniversal to change its business practices in 

the way the Arbitrator has dictated. To the contrary, the whole point of the contract defense is to 

respect the legitimate contractual rights of other licensees. 64 The Arbitrator's ruling stands this 

provision on its head. By requiring NBCUniversal to provide restricted content to PCI and then 

63 HT 78:4-16 (Roberts) (discussing that NBCUniversal reviews "content with obligations 
and restrictions [to] make sure (NBCUniversal is] not in breach" ofits licensing agreements 
when making content "available to third parties"); HT 86:13-87:6 (Casino) (discussing how 
NBCUniversal is "cognizant of-windowing strategyn and makes sure that the business 
is in compliance with its license obligations); HT 87:8-18 (Casino) (same with regard to­
contracts); HT I 06:14-17 (Casino) ("we again have our attorneys that determine when rights 
begin and end and then we have the business people that say, yes these are available"); Lam. 
Decl. ~ 23 ("Testing the tolerance of [licensees] to ignore or forgive contractual breaches is a 
non-starter for NBCUniversal networks from a business perspective."); id., 28 (explaining that 
NBCUniversal writes contracts with non-exclusive licensees to avoid breaches of other 
licensees• rights). 

64 The contract defense authorized under the Order is consistent with the Commission's 
general approach of respecting rather than abrogating privately negotiated contracts. See, e.g., 
Connect America Fund; A National Broadband Plan for Our Future,· Establishing Just and 
Reasonable Rates for Local Exchange Carriers; High-Cost Universal Service Support; 
Developing an Unljied lntercarrier Compensation Regime; Federal-State Joint Board on 
Universal Service, 26 FCC Red 17663,1 815 (2011) (emphasizing that "our refonns do not 
abrogate existing commercial contracts or interconnection agreements or otherwise require an 
automatic 'fresh look' at these agreements"); Implementation of the Local Compelilion 
Provisions in the Telecommunications Act of 1996, 16 FCC Red 9151, ~ 82 (200 1) (new rate 
regulation "does not alter existing contractual obligations, except to the extent that parties are 
entitled to invoke contractual change-of-law provisions''). This approach is consistent with 
longstanding precedent. See Tex. & Pac. Ry. v. Abilene Collon Oil Co., 204 U.S. 426, 43 7 
(1907) (" ... a statute will not be construed as taking away a common law right existing at the 
date of its enactment" unless that result is imperatively required .. . ");Bell Tel. Co. of Pa. v. 
FCC, 503 F.2d 1250, 1280 (3d Cir. 1974) ("The Communications Act contains no express 
statement of an intention to authorize unilateral modification or abrogation of privately 
negotiated contracts. Nor do the various provisions ofthe Act 'imperatively require' that [a 
court] imply such authorization."). 
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wait until other licensees object. his decision will create the very result the contract defense was 

designed to prevent.65 

Finally, the "breach first/fix later, standard adopted by the Arbitrator serves no one t s 

interest. Even if NBCUniversal is not immediately sued for damages by an objecting licensee, 

the dispute can harm NBCUniversal 's business relationship and complicate future dealings 

between NBCUniversal and its licensees.66 The licensees~ in tum, have paid significant sums for 

rights to the prograrnming.67 These rights and interests are plainly undermined if NBC Universal 

is forced to provide that same programming to an 0 

The OVD is ultimately harmed as well, if it cannot rely on a 

steady and secure supply of programming (thereby frustrating its customers' expectations) and is 

at risk of having to indemnifY NBCUniversal for damages. 

For all of these reasons. the "breach first/fix later, standard adopted by the Arbitrator 

should be reversed. 

65 Ironically, during the proceedings, the Arbitrator acknowledged that a company does not 
'·want to do a new deal to the upset of (its] existing deals," HT 617:9-10, and that a "sane, 
sophisticated corporate entity" does not knowingly breach its contracts for the sake of breaching 
contracts, HT 774:7-11. 

66 See supra note 63. 
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2. NBCUniversal Sufficiently Proved Its Contract Defenses Under The 
Proper Standard. 

Under the appropriate «would constitute a breach" standard set forth in the Benchmark 

Condition, the relevant evidence amply showed that providing current film and television content 

to PCJ would constitute a breach of numerous NBCUniversallicense agreements that prohibit 

Based on a de novo review ofth]s evidence, the 

Commission should promptly rule on NBCUniversal's contract defenses. 

That ruling will not require any change in or substitution of the awarded license 

agreement, but instead will simply identify programming that NBCUniversal is restricted from 

providing to PCI under the agreement due to the rights of other licensees. As PCI acknowledged 

during the arbitration: "If the Arbitrator were to decide that NBCU had established a Contractual 

Impediment Defense as to any particular contract to which NBCU is a party, then the result 

would be a hold back oftha.t content. pursuant to which NBCU would be relieved of any 

contractual obligations to provide it to PC I. "68 This, in turn. will ensure that the rights and 

interests of other licensees are protected and NBCU bas satisfied {but not been forced unlawfully 

to exceed) its obligations under the condition. 

6& PCI Phase 2 Reb. Br. at 15; see also Letter from Jean V. MacHarg, Patton Boggs LLP, to 
Henry J. Silberberg, Arbitrator, at 4 (Mar. 21, 2012) (Vol. I, Tab 18 of Additional Record Items 
Before the Arbitrator) ("Respondent may raise the defense that it would breach another 
contract that it has with a third-party . . . . After deciding the merits of that defense ... the 
Arbitrator decides which of the two Phase 2 final offers most closely approximates the 
'economic equivalent of the price, terms and conditions the OVD paid for the Comparable 
Programming' (minus any programming for which Respondent has established a Phase 2 
defense.)") (emphasis added). Thus, notwithstanding ofthe awarded 
final offer, a finding by the Commission that NBCUniversal has proven its defense with respect 
to any representative contract would place the affected content outside of the contractual 

· that NBCUniversal it to PCI. It would also be a basis for NBCUniversal to 
the 

parties' agreement. 

• 25. 
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a. 

It is indisputable that PCI intends 

PCI encourages users to act on these incentives: 

• 

• 

During the arbitration, a PCI principal explained that 

see also Wund. Decl. 111 19-20. 
63; HT 194:6-195:19 (Wunderlich); HT 298:15-299:12; 300:14-301:3 (Smith). 

70 PCI's Phase 1 and 2 Final Offers to NBCUniversal, § IS(c) (Exs. 4, 65) (allowing for--· 
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-
73 Another PCI principal similarly testified 74-

PCI has a pending U.S. patent application that further confirms 

- As the Arbitrator observed, the Happlication very explicitly purports to patent 'a 

system and method of enabling, over a distributed, networked computer system, negotiated 

transactions between an information content owner, an advertiser, and a consumer, in which the 

consumer can earn electronic credit for viewing targeted advertisements delivered by the 

advertiser and use the earned credit to access information content from the information content 

owner. '"76 Other relevant provisions in the application likewise make clear that: 

Such electronic credit earned from consuming ads can be used as advertiser-supported 
payment for any desired video or any other information content currently being consumed 
or to be consumed at some later time, in the information content consum]ng mode of the 
consumers computer. 77 

The application goes on to distinguish these "advertiser-supported payments" from real dollars 

that a consumer may spend to obtain a show: 

73 

74 

7S 

76 

77 

HT 323:10-324: I (Smith); see also Ex. 7 (PCI000049). 

HT 377:21-378:9 (Peyer). 

HT 317:14·318:8 (Smith) (discussing 
see also Wund. Dec!. ~~ 19-20. 

Phase 1 Dec'n at 10. 

Method and System for Processing On-Line Transactions Involving a Content Owner, an 
Advertiser, and a Targeted Consumer, U.S. Patent Appl. No. 1 at 9 Dec. 22, 
2009) (Ex. 63) (emphasis added). The application refers .. 
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[T]he consumer may be motivated to receive and consume ... such ads for the purpose of 
receiving relevant, useful advertisements, and/or to receive compensation for use as 
possible payment toward past or future consumption of any desired infonnation content. 
Such payment for desired information content resulting from the consumption of ads is 
herein referred to as "advertiser-supported" payment, and any payment for desired 
infonnation content that is not advertiser~supported is herein referred to as "consumer 
supported" payment.18 

After hearing testimony and seeing a demonstration ofPCI's service, the Arbitrator found 

to use PCI's service rather 

than the require 81 

Each ofNBCUniversal's fact and expert witnesses testified that this kind of service, 

which 

commonly understood in the entertainment industry.82 Indeed, that is what PCI touts as its 

78 /d. at 6 (emphasis added). 

79 Phase I Dec'n at 10. 

so /d. 

81 /d. PCI's own expert agreed with these findings. HT 965:5~966: 10 (Murray/DeVitre). 

82 See HT 68:21-69:9 (Roberts); HT 85:8-86:9 (Casino); HT 124:21-126:6 (Lamprecht); HT 
151:7-18 HT 193:21-195:19 That PCI users be able to 

(Wunderlich); Mad. Decl., 37. 

~28-
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unique competitive advantage.83 PCI's website promotes the service as free, promising access to 

"your favorite movies and TV shows on demand, without having to reach into your wallet.''84 

And 

b. ~Film And Television Content To PCI's­
----Would Constitute A Breach Of Numerous 
NBCUniversal License Agreements. 

NBCUniversal's various network and distributor licensees pay significant fees for rights 

to film and television programming. They recoup their investments in this programming by 

charging subscriptions and/or selling time to advertisers against the programming. To protect the 

value of these investments, licensees commonly restrict NBCUniversa1's concurrent exploitation 

of that film and television programming 

In addition, the licensees insist 

during their license periods: (1 

These requirements 

Wund. Decl. ,[8.h (th~stinguishing 
feature and the hoped for competitive advantage ... relative to----'). 

84 http://www.projectconcord.com (last visited July 16. 2012). 

85 HT 403:8-11 (Peyer) (reading from Ex. 26}. 

86 These practices have a long history in the industry. See Mad. Decl. 1 16 ("Pay television 
services accepted that the PPVNOD window could precede their window, but only so long as 
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help ensure that the licensees• ability to monetize the programming (either through a­

is not undermined by having the same content simultaneously available. 

-elsewhere or by having to compete with another service for 

i. Films 

to NBCUniversal and other major studios 

every year for the exclusive rights to films 

To protect its investments, prohibiting 

many types of exploitation of the licensed films during 

88 These restrictions are 

straightforward when properly understood. 89 

the economie offering to the oonsumer remained adequately differentiated. The pay television 
services offered a full month of programming for $1 0·$20, whereas a single PPV NOD movie 
cost the consumer about $4 or more."). 

87 See Mad. DecL ,, 20-24 (explaining the film windowing model); Wund. Decl. ,, 24-29 
(explaining the television windowing model). 

88 Cas. Decl. ,, 10-18, Ex. A; HT 85:17-88:11 (Casino); HT 151:19-154:16 (Madoft). 

89 The Arbitrator found the At 
the Arbitrator's request, however, Mr. Madoff carefully walked the Arbitrator through the-
language and explained how these restrictions apply to PCI' HT 876:6-
889:4. Notably, PCI's expert did not disagree with Mr. Madoff's construction of the contract 
language. HT 908:8-17 (DeVitre). 

-30-
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In the words ofPCI's patent application. 

those transactions must be "consumer-supported," not "ad-supported." PCI users,-

This violates the-

restrictions.92 

• 31 -
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• 
93 

(emphasis added); 
(NBCU _PCI_ 00000 174). 
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The plain language of these provisions makes clear that PCl does not satisfy-

Indeed, the Arbitrator himself found that 

As Mr. Madoff 

further explained, 

The record showed that-imposes 

of its licensed films. Even by the Arbitrator's own analysis, 

there is no question that these restrictions prohibit NBCUniversal from licensing newly-released 

films to 

(Ex. 3SH) (NBCU_PCI_00000325-26). 

9S Mad. Sec. DecL ,, 8-Il; HT 879:3·883:15 (Madoff). 

96 HT 887:14-20. Mr. Madoff's expert qualifications as a long-time senior business and 
legal executive at Paramount, including managing film content Wlder similar-greements, 
speak for themselves. HT 149:9-150:20; 805:4-13 (swnmarizing Mr. Madoffs industry 

HT 150:21-151:5 Mr. Madofrs experience with Paramount's 

97 As noted, the Arbitrator found that contracts 
~ay "present a better case of breach." There is no clearer case 
883: 15 (Mad off). 
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Besides failing to give proper effect to these restrictions~ the Arbitrator wrongly 

suggested that NBCUniversal could simply disregard them based on 

""'"" ........ .,. This conclusion was also wrong and based on a 

reckless misreading ofthe-by PCI's expert.98 Under 

fact that NBCUniversal extensively briefed and the Arbitrator simply disregarded. 100 

also prohibits NBCUniversal from concurrent 

exploitation of licensed films except and 

films during the 

periods. 101 

--------- -----------------------------~---- --------------------

98 Although he assured the Arbitrator that 
of breach in providing current films to PCI 

lnrr\tPr·t.•rl NBCUniversal from any risk 
Mr. DeVitre 

misread the provision. HT 505:13-506: 17; 528:9-20; 532: ll-534:3 (DeVitre) . 

. 35D) (NBCU_PCI_00000153-54); NBCU Phase 1 Clos. Br. at 17-18. 

100 NBCUniversal Phase 1 Clos. Br. at 17-18; NBCUniversal Phase 2 Op. Br. at 20-22; 
NBCUniversal Phase 2 Clos. Br. at 19-20. 
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The evidence established that this restriction has the same meaning and effect in the industry as 

striction.103 And nothing in the~eement permits NBCUniversal to 

breach first, fix later either. 

Finally, in addition NBCUniversaiJicenses films to other 

-·104 

For example, 

NBCUniversal has licensed: 

• 

• 

102 

added). 
(NBCU _PCI_ 000004 72). 

103 HT 87:7-18 (Casino); Mad. Dec!. 1 29; Mad. Sec. DecL 11 13-14. 

104 HT 91:7-92:6 (Casino); Cas. Decl. 'IM!15, 18, Ex. A; Mad. Decl. 1127-28. 

lOS HT 91:7-92:6 (Casino); Cas. Decl. 11 15, 18; HT 195:5-19 (Wunderlich); Mad. Decl. 
~26-28. 

106 

(NBCU _ PCI _ 00000814); 
(NBCU_PCI_00000831) (emphasis added). 

37B) 
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The evidence showed that these restrictions have the same general meaning and effect in 

the industry as the restrictions imposed 108 The purpose of these restrictions is 

they need to 

recoup their substantial investments in the content. 109 As Ms. Peyer made clear,-

which is exactly what the restrictions are intended 

to forbid. 110 

107 

37C) (NBCU_PCI_00000848) (emphasis added). 

108 See HT 91:7-92:6 (Casino); Cas. Decl. ~1 15, 18, Ex. A; Mad. Decl. 11 27-28t Ex. C-1 
(entire representative contracts Exs. 37 A-D); Mad. Sec. Decl. 1 16. 

109 Rob. Decl. ,, 14-18; Mad. Decl. ,, 30-31. 

-------------------------------------~ 
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prohibit 

example: 

112 

ii. 

• 

• 

• 

Ex. 47A-D) (emphasis added). 

113 

added). 

114 

added). 
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TV Shows 

ons in NBCUniversallicense agreements 

bition of certain television shows. 111 For 

CU _PCI _ 00004448; entire contract 

_PCI_00004605; entire contract Ex. SlA-B) (emphasis 

_PCI_00004592-93; entire contract Ex. 50A-B) (emphasis 

-37-
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NBCUniversal' alLocate and restrict exploitation-

the same way.us For example, the-

• 

• 

13 

(NBC_PCI_00004542; entire contract Ex. 48A, C) (emphasis added). 

(NBC_PCI_00004562; entire contract Ex. 488, E) 
(emphasis added). 

118 In addition to the examples above, NBCUniversal submitted 11 additional representative 
television license agreements containing See Mad. 
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This exclusivity is common in the industry and essential for a-to be able to cover its 

costs, and strive to turn a 

no competition for 

In contrast, as shown 

above, 

which again is exactly what these common and reasonable restrictions 

are intended to prevent. 120 

NBCUniversal's likewise subject to 

For example, in 

-
Decl. Exs. C-2 (entire representative contracts Exs. 41-47, 58-60), C-3 (entire representative 
contracts Ex. 48A-E), C-4 (entire representative contracts Exs. 49-57). 

119 Rob. Decl. ,, 12-18; HT 67:19-68:10 (Roberts); Wund. Decl. Ti 24-26; Mad. Decl. 
~ 30-33. 

120 See supra note 110. 

121 Lam. Decl. ~1 9-14, Ex. A. 

122 _PC I_ 00001459, 
00001457; entire contract Ex. 39L-Z). 

-39-
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-
programming to PCI' s service would run the risk of 

breaching these restrictions - or triggering negative consequences 

125 

iii. NBCUniversal's Contracting Practices With-

NBCUniversal bolstered the record supporting its contract defenses by providing 

evidence ofNBCUniversal's own contracting practices 

NBCUniversal produced 31 such 

agreements. Each showed that NBCUniversal imposes similar common and reasonable 

ruvwui:l..,....,i:l to ensure that their exploitation of current 

film and television progranuning comports with NBCUniversal's obligations under other license 

123 

(NBCU_PCI_000001201, 1240~41; entire contract Ex. 39B, E) (emphasis added). 

124 

(NBCU_PCI_000001249, 1256, 1258; entire contract Ex. 39F, I) (emphasis added). 

125 Lam. Decl. 'II~ 22-23. 
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agreements. 126 To the extent that the Arbitrator felt he needed to look beyond the language of 

the relevant representative provisions to determine how they would be interpreted and enforced 

in the entertainment industry, these-contracts provided further compelling evidence of 

the validity ofNBCUniversal 's contractual defenses. 

Specifically, NBCUniversal imposes- and enforces- express prohibitions against 

-provisions in NBCUniversal' s agreements with other licensees. 127 The relevant 

contractual language in NBCUniversal's the 

language of the restrictions in NBCUniversal's agreements with 

128 When 

126 See Wund. Decl., Ex. F (summarizing the key restrictions in these agreements); Wund. 
Sec. Decl.1M!42-59 (discussing these requirements and NBCUniversal's enforcement of them); 
see generally Ex. 40A-Z (31-contracts in the record). 

127 Lam. Decl. ~1 25-29 (~'NBCUniversal crafts the [above-discussed] definitions and 
restrictions in these agreements to avoid rwming afoul of its contractual restrictions with other 
licensees of this content.") 

128 

Lam. Decl. ~ 25. PCI's service would 
not satisfy either one of these requirements. 
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129 Unlike these occasional contractual infractions based on-

-PCI's service would constitute ofNBCUniversal' s 

obligations to its other licensees. 

The Arbitrator simply disregarded all of this record evidence in adopting his "breach 

first/fix later" approach. The Commission should promptly rule that NBCUniversal is authorized 

to honor its proven contractual commitments to other licensees 

restricted film and television content from PC!' 

C. The Commission Should Clarify The Proper Procedure For Deciding Contract 
Defenses During Arbitrations Under the Benchmark Condition. 

The arbitration revealed a procedural ambiguity in Section VII.C.l of the Benchmark 

Condition over whether the authorized contract defenses should be determined in Phase 1 or 

Phase 2 of the proceedings. Because this ambiguity is likely to arise in future arbitrations, the 

Commission should clarify its intent on the proper procedure. 130 

Specifically, Section VIJ.C.l provides for two arbitration phases ••if there is a reasonable 

dispute regarding one or more of the following: (i) whether an OVD is a Qualified OVD; (H) 

what Comparable Programming a Qualified OVD is entitled to ... ; and (iii) whether any of the 

defenses in Section VII.CJ below would defeat a claim (provided that, with respect to Section 

VII.C.3, the first phase shall concern defenses based on 47 C.F.R. § 76.1002(b)(l) only)." 

50-57 & Exs. 1-5 (discussing and providing five such examples with 

130 See Letter from David P. Murray, Willkie Farr & Gallagher LLP, to William T. Lake, 
Chief, Media Bureau, MB Docket No. 10-56, at 5-7 & nn.15-18 (Feb. 17, 2012) (Vol. I, Ex. 7 to 
Tab 8 of Additional Record Items Before the Arbitrator) (discussing the Media Bureau's 
authority to issue a procedural clarification to the implementation of transaction conditions). 
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Section VII.CJ, in tum. authorizes NBCUniversal to deny Online Video Programming to an 

OVD based on the following defenses: "(i) any of the factors listed under 47 C.F.R. 

§ 76.1002(b) as of the date of this Order, or (ii) that providing the Online Video Programming to 

the particular Qualified OVD would constitute a breach of contract to which ... [NBCUniversal} 

is a party . . .. " 

Subpart (b)(l) of§ 76.1002 allows NBCUniversal to deny or limit programming to an 

OVD based on its financial stability, character, and other factors. The contract defenses likewise 

affect the scope of programming that NBCUniversaJ may provide to an OVD that invokes the 

Benchmark Condition without violating the rights and interests of other licensees. The 

Commission intended for these threshold issues to be determined in Phase 1, as part of an 

arbitrator's determination of the appropriate scope of Comparable Programming at issue. That 

determination, in tum, is intended to guide the OVD and NBCUniversal in fashioning final offers 

in the form of agreements ("final agreements") for "baseball-style" selection by the arbitrator in 

Phase 2. Construing Section VJI.C.l to encompass consideration of any contract defenses and 

any defense based on 47 C.F.R § 76.1 002(b)(l) during Phase 1 of an arbitration, therefore, is 

logical and would promote efficiency by having all of the issues pertaining to the appropriate 

scope of Comparable Programming resolved at the outset, before the parties are required to 

submit their final agreements. 

The remaining subparts of 47 C.F.R. § 76.l002(b)- (b){2) and (b)(3)- establish grounds 

for NBCUniversal to require different prices to be paid by an OVD based on its volume of 

distribution, service offerings, and other factors. These subparts relate to the economics of a 

final offer in the form of an agreement for the appropriate Comparable Programming, whl<:h is 

relevant to Phase 2. and not to the threshold question of the appropriate scope of Comparable 

-43. 


