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j!eugnlog ansi F;u;tual flndlna 

1. PQ Is a OUJI!tled ow 
I prefiminar!ly note that no wher~ in NBCU's ex~nslve CI0$1111 Brief and Propo~d Flndi"'S is t~re any 

mention of its contention that PO is not a Qualified OVD under the Benchmark Condition. 'Th.lt 

therefore is a chance. at least in emphaSis, from the po~tlon as~Med 1<1 NBCU's Opening Brief (at pp. 6-
7) that this arbitration should b .. terminated on the ground that PCl is not • Qualified OVO. In any case, 

whether or not NBCU has abandoned the contentlon, I find that It is without merit and not SuPpoMed by 

the is a Film Studio within the meanina of the Benchmark 

-z.~ 
The Conditions to the FCC Ord•r '"Section I define "V1deo Progrommin&" as follows· 

"Video Programml"'" means programmi"' provided by, or generally wnsid~ed comparoble to 

proarammins provided by, a televiSion broadcast station or cable network, reprdless of the 

medium or method u>ed for distribution, and Includes bulls not limited to: progr;ommi"' 
prescheduted by the pro1ramm!n& provider (also known as scheduled proarammlns or a linear 
feed); programmins offered to viewers on an on-demand, point-to-point basis (;also known as 

v1deo on Demand ("VOD"l. pay per view ("PPV") or transactiOnal video on demand ("TVOD")l; 
shon pn)arammi"' secments (also known as clips): PfOCtlmmln& that includes multiple video 
sources (also known as feeds, indudln& camera ••Illes); progr •mmlne that Includes Video In 

different qualities or formats (lncludl"' hl&h-<fefinitiOn and 301: and Films for whk:h a year or 

more has ei<oP>Od since their theatrlal release. 

NBCV contends that this definition must be read as extludlnc all FHms for which less th41n one year hilS 

elaP>Od since their theatrical releaso ("First Year Films"). I dlsaa- for the followins reasons: 

a There is no spec1fic l!KCiusion of First Year Films. If such an exclu>lon w;os intended, It would have 

been easy to have so stated and I believe the FCC would have so stated. 
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b. NBCU's contention is based only on a nesative inference from the specific inclusion at the tall of 

the definition of "Films for which more than a year has elapsed since their the~trical release." 
c. It is indisputable that elsewhere in the la"iuage of the Conditions "Films" specifically are 

referred to as a eateeory of "Video Programmins". In its definition of •comparable 

Pro&ramming" on p~ge 119, the FCC Sl~tes that the "followlnt categories of VIdeo Programming 
a,. !121 Comparable Programming ... ; (vii) ftlms are not comparable to non· film 
programming.• (Emphasis 111 oroginal.) Thus, ewn though FlrSI Year Films a,. not mentioned 

Sf!<!Cifically In the definition of "Video Programmong" on page 121, the definition loglcaky must 
be read u Including First veer Films both because of !he e•panslve "Included bUt not ilrnoted to• 
phrase and because First Yeer Films constitute proJrammins offered to viewers on a 1100. PPII 
or "'YOO buls. 

d. Any other conclusion would appear to frustrate the intent of the Conditions. 

In sum, while it IS not cle;ar to me {and neither of the parties have been able to convincingly explain) why 

the FCC Considered It desirable to specifocally mentiOn that "F~ms for which more than a year has 
elapsed since their theatrkal relea<e* are wkhln the definition of "Vldeo Programmtnc•, for thit reasons 

stated, lam persuaded th;at no valid b;asls lias been shown for the ,,.elusion from the definition of First 

Year films, by s!ltonce and negative inference. 

J. ScoDt of Compa01b!e Ptf!l!lmmlnc 

The,. appear to be two main poants to NBCU's contention that PCI's Final Offer should not be 
detennlned to bathe doser appro•imation to the appropriate Comparable Pmgramminc contained in 
the Benchmar11 or Peer Deal. One Is the 

The other main H8CU point Is based on Its Contrac:tu;rllmpedlment Defense, namely, that the online 

dastributlon serv~ PCI plans to offer alleeedlyllll~·····~···~~···· 
···········••lfo which NBCU cannot provide llcenslna of the 51:0pe souaht 
by NBCU without betns In breach or potential breach of numerous third party aareements. This second 
poant will be dtscussed more fUlly in the next section of this Oecl~n. (The FCC, In provldtnatn the 

Condittonli that the scope of Comparable Prosrammins -• a Phase 1 i$sue and any Contractual 
tmpedoment Defense should be decided in Phase 2, obviously concluded that a decision on Comparable 
ProsrammlnJ was not dependent upon a decision on any Contra<:tuallmpedlment Defense.) 

With ,.spect to the first of NBCU's IWO main points, as 1 previously noted, there dellnltltly are some 

differena>S betweom the Peer OPal and PCI's Final Offer to 
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NBCU's counsel in his opening statement made the foUowing pertinent comment: 

Mfl MURRAY: Your Honor, my client Is not trying to avOid a de•l. Thtty really are not. despite 

whllt Ms. Madiar& 

I 

I 
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The above posotion was raised again by N8CU's counwl twice in his closing statem<rnt. NBCU's counse~ 

in ~ubstan<.e, at pages 567-568 of the Transcnp~ ln responw to a qu<rstion from me, stated that if his 

dlent was offered irrespective of what those thlrll-party 

aareement> say, • "I thin1t we cet a lot closer to • deal" but he would need to show his chent the Peer 

Oealln addition, at page 571 of the Transcript, NBCU's counsel made the fo;foiNJng further statement: 

MR. MURRAY: And again, Your Honor, we understand that under this condition, If • peer does a 
deal, we have to do a deal. And we have always mtended to do a deal The question is, what is 
the deal that we're supposed to match. And until we saw that deal, there was no way to know. 
And we belllm!, and 1 think the evidence plainly shows. that there are differences between the 

final offer that we aot from Project Concord 

time around. 

relevant to, and resolv&ble In, the 2 protess as an economic issue. further, lam not ot aU 

persuaded by PO's purported explanation as to why it opted to do what It did (even a$SIImlna PC! is 
justified in Its doubt about NBCU's trustworthiness). Thus, if I had the discretiOn, I would mand~te that 

···········~······and tlllscaseessenmlly "might" be over 
without any need to retolve the difficult Issues raised in NBCU's Contractual impediment Oef•nse. 

dJscussed below, or to address or further address any other Phase 2 matters. Nonetheless, under the 

applicable "baseb;all arbotration" procedures, I do not have sudl discretion My job here is only to 
thoose which of the competing Phase 1 Ffnal Offers more closely apprt>Kimates the appropriat., 
Comparable Programming cont•lned in the ~nchmart< or Peer Oe:al. Under ;any comparison of the 
scope of ptOsrammina In the tompetlna Final Offen; asalnst the Benchmari< or Peer Oeal, the PCI Final 

Offer must be found to be closer to the Pe~r Deal than the NBCU Flmol Offer. Therefore, 1 so find. 

Indeed, PCI!s so certain of its position, it has proposed a Finding (No. 1~) that NBCU's 

Contracwall~dmlent Defense 1S "so tacklna In ment to be unreasonable and vexatious• warrantlna 

an assessment of attorneys' fees against NBCU for as<ertlnB the Defense NBCU. on the other hand, just 

as forcefully maintain which would put NBCU 

at risk of breach under its thlrll party agreements, If NBCV Is requered to c:onsumrnate an asreement 

w~h Pelto l:cense the Cu'"'nt Movie and 1V Titles requested In PO's Final Offer. I find this to be a clo.e 

and difficult issue. for the reasons dis(ussed below. 
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function is contlllned In the testimony of PO executiws Sharon Peyer and Lawrence Smith. 

(SI!ot Madoff ll~rt. para. 3S.) Pel's pendinc patent appliation entHied "Method And 
System ForProcesJln, On-Une Tr.tnSII<:tions Involving A COntent Owner, An Advertiser, And A Targeted 

Ownel" (Exb. 63) further provides evidence o'l················ 
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- That applielltlon very e•plieitfy purports to p~tent"a ~stem and method of enabling, o""' a 
distributed, netW<>rked computer system. necotlated ttinsactiOns between an Information content 
owner, an adverttser, and a (Onsumer. in which the consumer can eam electron!( credit for vlewlns 
taraeted advertisements dellvered by the advertiser and use the earned credit to access lnformatiO<I 
content from tM kltormatlon content owner.~ {Exh. 63 at 9.) Actordins to NBCU, this patem apjllbtion 

nde~tolllllllllllllllllllllllllllllllllllllllllllllll 

A$ suodance to the parties. set forth below Is some of my curr~nt preUminary thinkins on the 
Contractual Impediment Defense: 

1. N8CU has tM burden of proof to show by a preponderance of the evidence that the certain of 

3. 

4 

the prosramm!na set forth in PCrs Final Offer. would put NBCU 
In breach of nth of the numerous th~rd party aareements which NBCU put In evidence. The 
Issue necessarily Involves a deeou of speculation when, as here. the PO service has not vet 

think that under the circumstances, in order to establish the Defense, n should be sufficient for 
NBCU to show that. as its two experts have opined. It Is at risk of beinc in breath, that lsa 
question which should be addressed definitively. 

upon a contract by contract analysis. the 

result that a breath ha$ been proven under some (Ontracts but not under other'- Such~ result 
rrn~y not be In the interests of either party. 
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If nHd ~.of coum, I will dec~ all of the inuoM pertinent to the Defense. But I think It is best that 1 do 

so afte( tlw par1ie> have exthansed their Phllw 2 for"'l offers for agreem<!'nts arn:tl have had an 
opportunity 10 revh!w them and the partle$' related evidence and arsuments. This 15 the order of 
decislon-rrn~klns the Conditions contemplated. and it 15 the order that I now wish to follow. 

s. NBCIJ'slndrmnlty l!!aum 

Set hrac<aph S of the S11mmary of Oeclsion above. 

G. l!!!!!!!tts for Anornm' Eses. Cost>'"" Expeoset 

PCI hal tequested an nses...,ent of costs and expenses, including attorneys' fees, pur>uant to Section 
Vlll.5 of the COnditlons. NBCU has objected, contending thllt PCI's request os •unfounded" and that If ¥'IV 
party i$ entitled 10 such an assessment It should be NSCU. As stated in the Summary of Oeosion above, 
no atlorneys' fees, co•n or expenifl> w.U be assessed acainst any party at thistimt and this subject wiU 
be tonsidered 01nd determined during Phose 2 upon submisoion of any suppor1ing dedaratlon{s) 
purwant to paraaraph 6 of the Summary of Deti$10n. 

7. Confic!ent!a!lty 

As noted on the front page of this Oedsion, it contains information which the parties have designated I$ 
"H''Ilhly Conflc!enliar unc!er thll Prot•ctive Orc!er Thl• Decision also~ contakl information whl(h hn 

been dnl&nated as "COnfid~ntlill". As SU&&ts~d and agreed by counRI for the parties, they ohllll meet 
and confer with the view of reaching aareement Otl creating a version of this Deci$1on whiCh redacts all 
information c!eslanated by them as "H•&hlv Confidential" or •confidential" and then submitting thllt 

Dated: May 10. 2012 (j • 
versiontome. ~ 

He ~~. I rbers, Arbitrator 
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