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L. Cisa Qualified OVD

1 prefiminarily note that no where in NBCU's extensive Closing Brief and Proposed Findings is there any
mestion of its contention that PCH is not a Qualified OVD under the Benchmark Condition, That
therefore is & change, at least in emphass, from the position asserted in NBCU's Opening Brief (at pp. 6-
7} that thws arbitration should be temminsted on the ground that PQ is not @ Qualitied OVD. In any case,
whether or not NBCU has abandoned the contention, t find that it is without merit and not supported by
the evidence. [N is ¢ Fim Studio within the meaning of the Benchmark Condition. [

|

Y 1 o s ecuived i orde for Pt be
‘quaiied”

The Conditions 1o the FCC Order in Section | define "Video Programming”™ as follows:

“Video Programming” means programming provided by, or generaily considered comparable to
programming provided by, a television broadeast station or cable network, regardiess of the

dium or hod used for distribution, and includes bul is not limited to: programming
prescheduled by the programming provider {also known as scheduled programming or 3 linear
feed); programming offered to viewers on an on-demand, point-to-point basis {also known as
video on Demand ("VOD"), pay per viaw {"PPV"} or 11, fonsi video on d d {"TVOD");
shont programming segments {aiso known as chips}): programming that intludes multiple video
sotirces {afso known as feeds, including camera angles); programming thet includes video in
ditferent qualities or formats {including high-definition and 3D); and Fiims for which a year or
more has elapsed since their theatrical release.

NBCY contends that this definition must be read as excluding ail Films for which less thaa one year has

elapsed since their thealrics! release {"First Year Films®). | disagree for the foll g

There is no specific exclusion of First Year Films, H such an exclusion was intended, it wouid have
been ecasy to have so stated and ) believe the FCC would have so stated.
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b.  NBCU's contention is based only on a negative inference from the specific inclusion at the tall of
the definition of “Films for which more than a year has elapsed since their thestrical release.”

¢ itisindisputable that elsewhere in the language of the Conditions “Fims” specifically are
referred to 8s a category of *Vides Programming”. In its defioitian of “Comparable
Programming” on page 119, the FCC states that the “following categories of Video Prog ing
are pgt Comparable Programming . . . ; {vii} Films are not comparable 1o non-Flim
programming.” {Emphasis i original.) Thus, even though First Year Films are not mentiaried
specifically in the definition of "Video Programmung” on page 121, the definition logicaliy must
be read as including First Year Fiims both because of the expansive “included but not imited to*
phrase and because First Year Films constitute programming offered o viewers on a VOO, PPV
or TVOD basis.

d. Anyother conclusion would appear to frustrate the intent of the Conditions,

tn sum, while it is aot cleac to me {and neither of the parties have been able to convincingly explain) why
the FCC considered it desirable to specifically mention that “Films for which more than @ year has
elapsed since their theatrical release” are within the definition of "Video Programming”, for the reasons
stated, | am persuaded that no valid basis has been shown for the exclusion from the definition of First
Yeat Fiins, by silence and negative inference.

3. Seope of Compargbie Programming

There appear 10 be two main pomnts to NBCU's contention that PCIs Finat Otfer should not be
determined to be the closer approximation to the appropriate Cormparable Programming contained in

the Beachmark or Peer Deal. One i the argument [N
—
The uther main NBCU point is based on its Contractual Impedi y ly, that the online

distribution service PCl plans to offer atlegediy
o which NBCU cannot provide Hcensing of the scope sought

by NBCU without being in breach or pi taf breach of third party agreements. This second
pomt will be discussed more fully in the next section of this Decision. { The FCC, in providing (n the
Conditions that the scope of Comparable Programming was a Phase 1 issue and any Contractust
Impadiment Defense should be decided in Phase 2, obviously conchided that a decision un Comparable
Programming was not dependent upon 3 decision on any Contractual impediment Defense.}

With respect to the first of NBCU's two main points, as | previously noted, there definitely are sume

differances between the Peer Deal and PCI's Final Dffer to NaCU. JEEINGTNNNNNNN
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NBCU's counsel in his opening statement made the foliowing pert

MR MURRAY: Your Honor, my ciient is not trying to avord 3 deal, They realiy ave not, despite
what Ms, MacHarg said.

don’t put up content that [T  coins to object o because INNNEGNG

then there would be no reason for the next

three days (SNSRI (Transcript ot 53.)

[}



REDACTED - FOR PUBLIC INSPECTION

The above position was ralsed again by NBCU's counset twice in his closing statement. NBCU's counsel,
in substance, at pages 567-568 of the Yranscript, in response 1o a question from me, stated that if his
client was offered JNEEEGEGEGNGN i soective of what those third-party
agreements say,” “t think we get a lot closer 10 3 deal” but he would need to show his chent the Peer
Deal. In addition, at page 571 of the Transcript, NBCU's counsel made the foilowing further statement:

MR, MURRAY: And agaln, Your Honor, we understand that under this condition, if 3 peer does a
deal, we have to do & deal. And we hiave aiways intended to do a deal. The question is, whatis
the deal that we're supposed to match. And until we saw that deal, there was no way to know.
And we believe, and | think the evidence piainly shows, that there are differances between the

final offer that we got from Project Concord and (SNSRI -  we

ave S
AR (< » fferert story We didn's have that the firs
time around.

{ think the “rights issue” may be more
relevant to, and resclvable in, the Phase 2 process as an econotic issue. Further, { am not at all
persuaded by PCI's purpornted explanation as to why it opted to do what it did {even assuming PCiis
justified in its doubt about NBCW's trustworthiness). Thus, if { had the di , { would date that

and this case essentially “might” be over
without any need (o resoive the difffcuit issues raised in NBCU's Contractua) impediment Defense,
discussed below, of to address or furtiver address any other Phase 2 matters. Nonetheless, under the
applicable “baseball arbiteation” procedures, | do not have such discretion My job here s only to
choase which of the competing Phase 1 Final Offers more closely approximates the appropriate
€ ble Prog g ined in the Benchmark or Peer Deal. Under any comparison of the
scope of programming in the competing Final Offers against the Benchmark or Peer Deal, the PC) Final
Offer must be found 0 be closer to the Peer Deal than the NBCU Final Offer, Therefore, 1 3o find.

4. NBCW's Contractual impediment Defease
P vigorously maintains

IR indeed, PCHs so certain of its position, it has proposed a Finding (No. 130) that RBCU's
Contractua! impedment Defense 15 “so lacking in merit to be unreasonable and vexatious” warrsnting
an assessment of attomeys’ fees against NBCU for asserting the Defense NBCU, an the other hand, just
as forcefully maintain 4N v 1ich: would put NBCU
at risk of breach under its third party agreements, If NBCU s required 1o ¢ an agr t
with PCIto beense the Current Movie and TV Yitles requested in PCI's Final Offer, | find thisto be a close
and difficult issue, for the reasons discussed beiow.
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Additionat details on how the PCl service, IEEEESENNDANNNOIENNNNNY . i cxpected to

ton is ined in the testi y of PCt ives Sharon Peyer and Lawrence Smith.

NBCU argues that white /N

{See Madoff Report, para. 35.) PCI's pending patent application entitled "Methad And
Systemn For Processing On-Line Transactions involving A Content Owner, An Advertiser, And A Targeted

Owner”(Bxh. 63 furthr provides evidence o AR

§



REDACTED - FOR PUBLIC INSPECTION

That application very explicitly purports to patent "a system 3nd method of ¢nabling, over a
distributed, networked computer system, negotiated transactions b anind i t
owner, an advertiser, and a consumer, in which the consumer can earn electronic credit for viewing

geted adverth delh d by the sdvertiser and use the earned credit to access information
content from the information content owner.” {Exh. 63 at 9.} According to NBCU, this patent application

refers o SR

As guidance 10 the parties, set forth below is same of my current preliminary thinking on the
Contractua! impediment Defense:

1. NBCU has the burden of proof to show by a prepond e of the evid that the certain of

the programming set forth in PCr's Finat Offer, NN wouid sut H8CU

ins breach of each of the numerous third party agreements whith NBCU put In evidence, The
issue necessarily involves a degree of specuiation when, as here, the PO service has not et

tsunche

In addition, while |
think that under the circumstances, in order to establish the Defense, it should be sufficient for
NBCU to show that, as its two experts have ogined, it is at risk of being in breach, thatisa
question which should be addressed definitively.

2. From my review

R Accordingty, tpon a tontract by ¢ lysls, the parties could end up witha
result that & breach has been proven urdder some contracts but not under others. Such a resuit
may not be In the interests of #ither party.

!!

my current thinking is that PCt may have the better position

But again, the uitimate
conclusion may vary depending upon the particular language in each contract,
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i need be, of course, | will decide all of the issues pertinent to the Dafense. But | think rt s best that | do
so after the parties have exchanged their Phase 2 final offers for agreements and t have had an
opportunity to review them and the partles’ related evidence and arguments. This s the order of
decision-making the Coaditions contemplated, and it is the order that | now wish to follow.

S, NBQ's indemnity Request
See Paragraph S of the Summary of Decision above.

6. Regdests for Attornevs’ Fees, Costs aod Expenses

$C1 has requested an assessment of costs and expenses, including attomeys’ fees, pursuant 16 Section
VIIL5 of the Conditions, NBCU has objected, contending that PCl's request s “unfounded” and that if any
party is entitled to such an assessment it shousd be NBCU. As stated in the Summary of Dewsion above,
no attorneys’ fees, costs or expenses will be assessed against any party at this time and this subject will
be considered snd determined during Phase 2 upon submission of any supporting deciaration{s)
pursuant to paragraph 6 of the Summary of Decision,

7. confidentiafity

As noted on the front page of this Decision, it contains information which the parties have designated as
“Highly Confidential" under the Protective Order This Decision aiso m3y contain information which has
been designated as “Confidential’. As suggested and agreed by counsel for the parties, they shall meet
and confer with the view of reaching agreement on creating 3 version of this Decision which redacts alt
information designated by them as “H:ghly Confidential® or “Confidential® and then submitting that
varsion to me.

Dated: Mav 10, 2012
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