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'Before the 
FEDERAL COMMUNICATIONS COMMISSION 

In the Matter of 

Implementation of tho Pay Telephone 
Reclassification and Compensation Provisions 
of the Telecommunications Act of 1996 

Rll!PLY OF THE 

) 
) CC Dooket No. 96-128 
) 
) 
) 

INDEPENDENT PAYPHONE ASSOCIATION OF NEW YORK, INC. TO 
AT&T AND VERIZON PREEMPTION COMMENTS OF MARCH 23, 2009 

The Independent Payphone Association ofNew York, Inc. (JPANY), 

hereby repllos to the Mm·ch 23, 2009 filing by AT&T Corp. and Verizon 

("BOCs") entitled "No Federal Rule Preempts State Procedural Ruios Governing 

the Availability ofReftmds for State Pay phone Line Rates" ("BOC Preemption 

Comments"). Foi· the reasons set fmth below, those comments do not, in any way, 

undercut the entitlement ofiPANY and other payphone petitioners before this 

Commission to refhnds as the remedy for the BOCs' deliberate violation of this 

Commission's Orders and their own contractual obligations. 

I. PRELIMINARY STATEMENT 

IP ANY is the trado association representing independent owners and 

operator.~ of public pay telephones (IPPs, also known as Payphone Service 

Providers, or PSPs) in New York, IPANY has been trying, since early 1997, to 

obtain cost-based payphone l'ates from Verizon in accordanco with this 

Commission's New Servioes Tost (NST) requirements, and to obtain refimds for 



the overcharges to which payphone owners In New York were subjected for nine 

years. 

Initially, JP ANY l'e-emphasizes that it endorses, supp011s, and joins 

In the legal arguments set forth by the Illinois Public Telecommunications 

Association in its Reply to the BOC Comments tiled on December 31, 2009 

(Illinois Reply). IPANY also horo emphasizes, supports and joins in the 

at·guments set forth in the Ex Pmte lettet· filing made on the same date by the 

Florida Public Telecommunications Association ("Florida Letter"). IP ANY has 

endorsed several alternate groundsjustit}dng refunds, Including those previously 

set forth individually and collectively by the Illinois Association nnd the American 

Public Communications Council (APCC). 

This IPANY Reply provides additional buckground to the struggle 

engaged in by IPPs in New York, since 1997, to require Verizon to comply with 

this Conunission's NST Orders and to roimburse IPPs for systematic overcharges 

suffered at the hands ofVerizon. Ft'om the very outset, IPANY has aggressively 

challenged Verizon's long-standjng pre-existing rates as not meeting this 

Commission's requirements for cost-based NST rates as of April 15, 1997. As 

directed by this Commission, IP ANY challenged Verizon's pay phone service rates 

before the New York PSC, and then sought judicinlreview of a PSC decision 

which determined that Vedzon's rates complied with ti!C NST because they were 

based on "embedded costs". In those PS(: and court proceedings, IPANY 

repeatedly requested that the non-conforming rates be set aside; that new, NST-
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compliant rates be determined; and that refunds be made, back to April15, 1997, 

of the difference between the finally approved NST-compllant rates and the much 

higher pre-existing rates whiclt had remained in effect long after Aprll15, 1997. 

IPANY will show in th6 comments below, as do the Illinois Reply 

and the Florida Letter, that the BOC Comments recitation of the background to the 

relevant NST Ot·ders is fatally flawed, because it totally ignores the reus on for the 

BOC commitment and binding obligation (as codified by the Refund Order) to 

refund overcharges to the affected IPPs: the BOCs' desperation to obtain millions 

of dollars in dial around compensation on their own payphones, as of Apdl, 1997, 

without having to walt months or years until their pre-exlstlngpayphone tal'iffs

or newly filed tai"iffs -were determined by the states to bo NST compliant. 

IP ANY will111so discuss how the BOC claim that each state was free 

to decide for itself how to apply federal htw, even when thoso state determinations 

were directly contnuy to this Commission's rulings, ca1111ot be supported on either 

a policy or legal basls. Congress was emphatloally clear that any state 

"requil'ement" regarding pay phone rules, which was Inconsistent with this 

Commission's rules, would automatically be pre-empted. This Commission has 

forcefully re-emphasized such t>re"emption in its payphone orders: First Pnypbone 

Order, 11 FCC Red. 20541, at para.l47; Payphone Reconsideration Order, I 1 

FCC Red. 21233, at paras. 218-220; Commisgion Wisconsin Order ot paras. 7, 15. 

As a matter of federal law- which the DOCs have simply chosen to pretend does 

not exist- this Commission must now ensure that the NST actions of state 
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agencies taken under delegatee! authority comply with the binding federal 

standards established by this Commission. Such aotion is fhlly consistent with this 

Commission's deolaration that it would superv]s(l and correct any lmprope1· 

detet-minatlons by state autliol'ltles that were Inconsistent with the Commission's 

Pay phone Orders. See Refund O!xler 12 FCC Red. 20997 at FN 60. 

Finally, IPANY wlll show that as a matter of federal law, this 

Commission does not have the ability to delegate away to state authorities the 

federal duties assigned to this Commission, without the active supervision of those 

state authorlties 11nd without correction of any actions taken by those state 

authorities inconsistent with the national rules and policies established by this 

Commission. 

II. PROC.E.EDJNGS IN NEW YORK 

IPANY has been actively pursuing relief from Verizon's failme to 

comply with its NST obligations since 1997, first by initiating action in the forum 

specified by tllis Commission, and then through judicial appeals In the New York 

courts, as required by law.1 

Between 1997 and September, 2001, IP ANY wns vigorously 

litigating the validity ofVel'izon's rates -and the IPANY members' entitlement to 

refunds- before the New York PSC. At the end of those administrative 

proceedings, the PSC issued an astonishing order on tho validity ofthe old, pre-

existing Verizon rates. The PSC first hllid that the Bureau Wisconsin Order had 

1 The complete time line of New York State proc6edings was previously submitted os an 
!<11. ~to this Commission 011 December 2, 2008, An updated thneline Is atlached .as 
Exhibit "A" to this Reply. 
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no application in New York. It then went on to validate Verizon's pre-existing 

pay phone rates (In effect for many years prior to April, I997) as being NST 

compliant because they "recover direct embedded costs plus a reasonable 

contt'lbntlon towards common costs" (emphasis added). Because it found 

Verizon's rates NST compliant, the PSC made no mling on whether IPPs wel'll, as 

a matter of law, entitled to refundM back to April IS, 1997, slnoe refunds would be 

available only where the pre-existing rates were non-compliant. 

IPANY challenged the PSC Ot·der on the ground this Commission 

had specified that an NST rate had to covet· fmward-looking. direct costs, rather 

than embedded costs. IPANY asked the reviewing courts to set aside the PSC's 

npproval as arbitrary and capriciotts; to order the PSC to determine correct NST 

rates; and to order refunds if the finally approved NST rates were lowe1· than the 

pre-existing rates. 

The reviewing trial court (the New York State Supreme Comt) 

agreed wlthiPANY that the l'SC's approval of the Verizon rates was arbitrary and 

capricious, since it was cleat· this Commission had specified that NST rates had to 

be based on fotward-looking costs, not embedded costs. Tl1e court also ruled that 

IP ANY members would be entitled to refunds In the event the lJltlmately appmved 

NST compliant rates were lower thnn the pre-existing rates. However, the 

reviewing court also specified that, wl1en tl1e PSC determined on remand what 

constituted an NST compliant rate, the PSC should not follow the directions of this 

Commission, as set fotth in the Commission Wisconsin Order of January 31, 
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2002, which specified the ground rules for determining whether a rate was NST 

compiiont.l 

The reviewing court orders were appealed to the New York 

Appellate Division, which left standing the lower court's order that the PSC's 

approval ofVel'izon rates us being NST compliant was arbitrary and capricious. 

However, the Appellate Division also held that the PSC had no duty to follow 

either the Bureau Wisconsin Order or the Commission Wisconsin Order, declaring 

that the Commission Wisconsin Order was not an "Interpretative order" but 

instead a new legal requirement. 3 

Moreover, the Appellate Division nded refunds were not available, 

bnsed solely on an incorrect interpretation of the Regional Bell Operating 

Company Coalition ("RBOC") Commitment Letters4 and the Refund Order.5 

According to the Appellate Division, since Verizon did not file tariff revisions to 

the non-compliant rates by May 19, 1997, the1·e could be no refimds, even if 

2 The reviewing tdal court issued two orders: an initial Decision and Order dated July 
31, 2002, and a Dooision and Order (on rchcat'lng) Issued April 22, 2003, Both were 
included as Exhibits to IPANY's December29, 2004, Petition for Preemption. 

3 This, of course, was In direct conflict with the Commission Wisconsin Ot-der 
specifying that the Wisconsin Bureau Order was "consistent with [the;, Commission's] 
prior orders concerning pl'lcing and pay phones", and that it "simply npplies out· oxlsting 
authority". Commission Wisconsin Order atFN 73. 

4 Letters dated AprillO and 11, 1997, fl·om Michael K. Keliog, on behalf of the RBOC 
Payphone Coalition, to Mary Beth Richards, De]mty Chief, Common Carrier Bureau. 

s OL-der, CC Docket 96-128, DA 97-805, (Common Carrier Bureau) Aprill5, 1997, 12 
FCC Red. 21370, referred to elsewhere as "Bureau Clnrifloatlou Order", but 1-efen-ed to 
herehl as the "Refund Order". 
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Verizon's rates never complied with the NST. The Appellate Division did not 

Invoke the filed mte doctrine. 

IPANY sought leave to appeal the Appellate Division order to the 

New York Comt of Appeals, and ns an alternative asked tlte Court of Appeals for 

a stay of fmther proceedings pending referm! to this Commission on proper 

application ofth6 Reftmd.Order, Verizon and the PSC opposed both the appeal 

and the referral to this Commission. IPANY's motion wa~ denied without 

comment. 

'rhe BOC Comments' tlrne-llne for New York, set forth on page 20 

of their pleading, omits critical and relevant detnil. Fot• example, It correctly states 

the PSC found Verizon's pre-existing rates ''do satisfY the FCC's New Services 

· Test". However, it fails to indicate that the basis for that PSC finding was that the 

pre-existing rates covered embedded costs (not fmward-Jooldng costs as requit·ed 

by this Commission), and that the PSC approval of the NST rates as NST

compliant was sot aside by tho New York courts as arbitrary and capricious. 

Verizon nlso skips over the filet that the New York PSC did not 

finally comply with the npplicnble NST rules unti12006, when it established the 

first NST-compllant mtes based upon the fmward-looking, direct cost directives in 

the Commission Wisconsin Order. Those 2006 rutes represented significant 

decreases :fi:om the rates whlch had been In effect since April I 5, 1997, which 
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were still under challenge.6 However, approval ~fthose new rates did not resolve 

all outstanding issues. 

In approving the new rates in2006, the PSC declined to determine 

whethet· the pre-existing- and much higher- mtcs based on embedded costs 

violated this Commission's NST t·equlrements. The PSC based its refusal to judge 

the old rates on the uncertainty (at that time) of an entitlement to refunds: If 

payphone owners were not entitled to refimds, simply because Verlzon did not file 

com1>llant tal'if.tS by May 19, 1997, the PSC concluded there would be no reason to 

evaluate the old rates. While IPANY urged the PSC to conduct the proper 

oltalysls of the old rates, Verizon opposed such an effort. Accordingly, the PSC 

has never ruled, under the Commission Wisconsin Order, whether Verizon's pre 

April IS, 1997 rates complied with the NST. 

III. · ARGUMENT 

POINT A: Res Judlcntn Does Not D1\l' This Commission's Review Of 
A State Requirement Which Ylolates FCC Orders 

The BOCs assert the ruling of tho intermediate New York State 

Court interpreting and applying this Commission's Payphone Orders cannot be 

reviewed by this Commission under principles of res ludiCEtta. Thut is wrong as a 

matter of law. Indeed, not only can this Commission review and set asidl.l a state 

court order which misapplies federal regulatmy requirements implemontcd by the 

·FCC, it must do so. 

6 Jlor example, usage rates were reduced from $0.08 for tlu·ee mitmtes to approximately 
$0.005 per minute, and EUCL chat·ges were properly credited. 
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First, this Commission never slated, as the BOC Comments 

inco!Tectly assert, that it would pre-empt a state determination only in cases where 

n state was "unable to review" the state tariffs. The specific command of Section 

276( c }, that any state requirements inconsistent with tlte Commission's 

n:gulatlous are pre-empted, equally applies to an inconsistent regulatory 

determination which a state actually makes. If a state declined to review the 

tariffs, the determinatiou would be made by the FCC, and there would then btl no 

occasion to pre-empt any inconsistent state requirt~mcnt. Accordingly, the statute 

speaks directly to a situation where the state Jms in fact exercised delegated 

authority, and reached a determination inconsisteut with the FCC's l'Cgulatlons. 

Such an inconsistent dete1·mination is pr<>-empted. 

This Commission has repeatedly stressed that any doterminatlon by a 

state commission must be conslsteut with the requirements specified by the FCC. 

(See e.g.: Payphone Reconslderution Order, para. 163). This Commission has at 

all times retained jurisdiction, under both the enabling federal statute and its own 

orders, to set nslde.any notion by a state which did not comply with thtJ ftJdeml 

mles implementing Sectlon276 of the Act. Reftmd Order, fu. 60; Bureau 

Wisconsin Order, para. 6. 

Indeed, this Commission has not limited its review, or its ability to 

pre-empt a state order, to cuses where a state has refused to issue an NST Ruling. 

To the contrary, wl1ere states have Issued rulings inconsistent with the NST 

requirements, as those requiroments were set forth, for example, in the 
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Commission Wisconsin Order, this Commission has pre-empted and set aside such 

inconsistent state requirements. Thus, when the North Cat•olina Utility 

Commissionund the Mlohlgun Public Service Commission were found to have 

issued orders inconsistent with the Commission WJsoonsln Order, the Commission 

ordered those state agencies to conduct further proceedings consistent with the 

requirements set forth in the Commission Wisconsin Order. See In the Matter of 

Notth Carolina Payphone Association Petition for a Declaratory Ruling, 

CCB/CPD 99-27, Ot·det•t·eleased March 5, 2002, DA 02-513. 

Moreover, tUtder the USTA II decision, 7 while this Commission can 

utilize stale commissions as a "short cut" to achieve compliance with federal 

regulations, it mRy do so only ifthose state agencies m·e "superintended by tho 

[Commission] in every respect". That fundnmental pdnciple of law, which 

requires Commission oversight, togetlter with the specific statutory pre-emption of 

inconsistent slate mlings contained in Section 276, requires this Commission to set 

aside the incorrect rulings in New York that are contradictory to and do not follow 

this Commission's orders and rules. 

In USTA II, the DC Circuit reviewed this Commission's UNE 

Remand Order issued August 21, 2003, and the question of whether the 

Commission's delegation to the states to mnke individual decisions on which 

UNEs were subject to "impairment" was lawful. The Court concluded it was not. 

To the contrnry, the Court found the FCC's delegation of substantive decision 

1 United States Telecom Associotlon v. FCC. 359 F3d 554 (DC Circuit 2004, cert 
denied 543 US 925). 
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making authority to the states- as distinct from 11 simply fact-finding role- would 

not be lawful unless the FCC retained full authority to supervise the actions takou 

under delegated authority in order to assure compliance with the FCC's "own 

regulatory requirements". 359 F3d 554 at 567, 

The BOCs are simply wrong that IP ANY is constt·alned by res 

judicata, and has no right to challenge the determinations ofthe New York PSC 

and State courts that refunds are not available as a matter of law. Indeed, tho 

specific pre-emption mandate of Section 276( c) would supercede any common 

law principle of !'!lli judicata, even If It were applicable- which it is not here. 

The BOCs rely on Town ofDeerfield v. FCC, 992 F.2d 420 (2"d 

Ciro., -1993), but that reliance is- misplaced. Deerfield does not restrict the ability 

of this Commission to set aside and pre-empt a state court decision which conflicts 

wlth federal policy as ostabllshed by this Commission. The law is clem· that this 

Commission ls not bound by such state comt decisions, and under Section 276 of 

the Communications Act, this Commission has both the authority and duty to pre· 

empt and set aside any such contmry state decisions.8 

Town of Deerfield Involved a landowner who initiated a state court 

proceeding to challenge a local zoning decision, on the gmund that the zoning board's 

action was pre-empted by FCC rules. The state comt denied the claim, Thereafter, 

the landowner commenced a second suit In Federal Dlstdct Court, again arguing the 

pre-emption claim. The Dlstdct Court founc\ the pro-emption issue had been fully and 

a Moreover, as discussed below, the New Yot·k ooutt rulings on refund rights were 
merely dlctn, so thls Commission may properly take the position thut it is not overruling 11 

binding state comiruling on refunds. 
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fairly litigated In the New York State COUlt action, and granted .preclusive effect to the 

state court decision. The Second Circuit affirmed. While the litigation was 

continuing In federal court, the landowner also filed a Petition for DeclamtOl'y Ruling 

with the FCC. In that proceeding, the FCC ruled the zoning ordinance was pre

empted, notwithstanding the prior federal coUtt decision to the contrary. 

On review ofthe resulting FCC Order, the Second Circuit, based on the 

Separation of Powers Doctrine, concluded the FCC had no power to set aside the 

detortnlnatlons ofthe federnl comts: 

"A judgment entered by an Article III Court having 

jurisdiction to enter that judgment is not subject to 

review by a different branch of the government, for If a 

decision of the judicial branch were subject to dh·ect 

rovision by the executive or legislative branch, the 

coUtt's decision would in effect be merely advisory." 

( emphnsls added). 

992 F2d 420 at 428. 

Town of Deerfield thus speaks to the Inability of a federal agency to 

overrule a federal coui'l decision; it has absolutely nothing to do with the authority of 

this Commission to pl'C·empt an Improper decision of a state court which, of course, is 

not an Atticle III court. In IPANY's case, the con filet is not between this 

Commission and a federal Article Til comt, but t·ather between the Commission and a 

state colll't which Issued a final order flatly inconsistent with federal policy as 

est!lbllshcd by the Conunission. Not only is Town of Deerfield wholly lnupplicable, 
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tho correctly nppllcable federal law is clear that an administrative agency such as this 

Commission has full authority to set aside and pre-empt an order of the highest com! 

of fl state which conflicts with federal policy. Soe Arapahoe County l'ubl!cAh'JlOI"t v. 

FAA,242F3d 1213 certdenled 534 US 1064,122 S. Ct. 664 ut242 F3d 1213at 

1219: 

"We fmihcr agree these common law doctrines [referring 

to collateral estoppel und res judicata] extending full 

fnlth and credit to state comt deteJ1ninatlons are tt·umped 

by the suprenmcy clause if the effect of the state comt 

judgment or decree is to restrain the exercise of the 

United States' sovereign power by imposing 

requirements that m·e contraty to hnportant and 

established fedeml policy." 

Seo also American Aldine§ IUQ,_Y,J2~pt.ofTmnspottatlott, 202 F3d 788 at 799 (CA-

5, 2000).9 

9 The BOCs' citations to the First Clt·cult cases of Puerto Rico Mar. ShlP.P.ing Auth. v, 
Federal Mar. Comm'n, 75 F.3d 63 (1" Ch-. 1996) and NLRB v. Donna-Leo Sportswear 
,C&., 836 F.2d 31 (1 01 Clr, 1987) are also inapposite. As in Town of Deerfield, both deal 
with a federal agency making a determination conlt'ary to an earlier determination of an 
Article lH courl. Flll'thermore, both cases speoifionlly noted that they did rtot involve 
stmng policies involved in implementing a fedeml statutory soheme. l'uel'lo Rico Mpr, 
S.l!ipping Auth .. 75 F.3clat 68; Douna-Lee Sportwear Co., 836 F.2d ut 35. In contrast, the 
Petition addresses enfoi·cement of Commission orders that preceded the state 
detorminalions, that the Commission ruled tl1e states must enforce, and thot the 
Commission expressly found- to be fundamental to the nchleving the dual statutory goals 
of promoting competition among pnyphone service providers and promoting tho 

· widespread deployment ofpayphone services to the be11efit of the general public. First 
P!JYpltone Order at para. 2 ("In this proceeding we advance the twin goals of Section276 
the Act of 'promot[ing) competition among pay phone service providers and promo! 
[(ing) the wideRpread deployment ofpayphone services to the benefit of the general 
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Most notably, the holding of Arapahoe County was specifically applied 

"within the context of the Telecommunications Act of 1996". JoWl! Network Services 

Inc. v. Owes!, 363 F3d 683 at 690 (CA-8, 2003), Thus, this Commission is not bound 

by a state ruling which contravenes uniform federal law and policy established by this 

Commission, but instead is fully within its lawful rights and power to correct such an 

cri'OnCOUS state ruling, IO 

Another critical holding In Arapahoe County was that the 

administrative agency, which in that case chose to pre-empt the state comt's order, 

could not be subject to the doctdne of collateral tlS!OflJlel because it was not n party to, 

nor in privity with a party to, the slate court proceedings: "Without the FAA as a 

party, the Colorado Supreme Comt decision does not satisfy tl fundamental 

requirement of issue preclusion under fedeml or Colorado law" (citing Baker v, 

General Motors, 522 US 222 at 237, lo the effect that "In no event ... can issue 

preclusion be invoked against one who did not pmiiclpateln the prior adjudication"). 

Arapahoe County PublicAit}lOL"t, 242 F3d 1213 at 1220. 

New York law Is to the same effect: the doctrino of collateral 

estoppel can Q!l1y apply when the entity whioh is sought to be bound by 11 court 

decision was a party in the proceedings before the cou11. Llss v. Tl'ans Auto 

publlc ... '"); Poyphone Reconsldemtlon Order at para. 2; Bureau Waiver Order at para. 3; 
Refund Order at para. 3; Commission Wisconsin Order at paras. 2- 3. 

10 In fact, the Supreme Court's decision in National Cable & Telecom Assoc. v. Brand 
X Internet Services, 125 S. Ct. 2688 (20.05), suggests the principle that the Commission 
cam10t ovei"ride an earlier decision by a fl!del'al Article III court may no longer be 
applicaiJJe. In Brand X. the Supreme Court held the Ninth Circuit should lmve defel'l'ed 
to the ruling ofthe Commission, rather than rely on on earlier mling of the Ninth Circuit 
which wns Inconsistent with the Commission's position. 
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~l!l1!1!x. 68 NY2d 15; Stgatsburg Water Comnanv v. Staatsburg Water District, 72 

NY2d 147. 

In tho present instance, the Commission was not a patty before either 

the PSC or the state courts In New York, and thus cmmot be barred from corJ·ecting 

erroneous state action by thu doctl'lne of collateral estoppel. 

The DOC citation of Wabash Vall~;y Power Association Inc. v. REA Is 

simllat·ly without medt. That case Involved state coutt proceedings in Indiana, In 

which REA was a party, regarding REA's right to pre-empt state authorities by setting 

Its own rates for 11 cooperative electdc utlllty. 11 MoJ·eover, the Issue litigated in tho 

stute courts was one of state law, where the statute did not provide the federal agency 

with pre-emptive authol'lty. It did not involve the application of federal law that by Its 

express terms oleurly pre-empted Inconsistent state law. 12 

II Wabash Valley Powe1·was based on28 USC §1738, which gives full faith and credit 
in the federal COlll'IS to state court decisions to the extent the stuttJ comt would, under 
state Jaw, grant collateral estoppel. But, as noted above, a state comt In New Yo1·k would 
110t grant collateral estoppel and hold the FCC was bound by tl1e state courl order 
(because the FCC was not 11 party), and thus the federal courts may not impose collateral 
estoppel against the J1CC. 

12 REA argued a leiter it hnd wrilten to the utility established binding federal law which 
pre-empted state law. That contention was rejected on the ground REA's lette1· did not 
constitute blnding federal law because it "negleotcd to use tile procedures required by the 
Administrative Procedure Act". But at the same time, the Court noted that upon 
establlshm~mt of a "source of authority" to overrule inconsistent state actions, "tlllder the 
Supretnacy Clause the federal obllgatlon would prevuil." 903 F2d 455 at 453·454. In tl1e 
review of u subsequent REA regulation attetnpting to pre-empt the state, the Seventh 
Ciroult found that the statute did not grant the REA the authodty to pre-empt. .lYi!llllsh 
Yulley Power v. REA, 988 F2d 1480 (CA-7, 1993). But that is not the situation here .. 
Here, this Commission's authority to establish NST 1·ules is firmly set fOJth in §276 and 
§201; the l'nyphone Orders wer6 properly promulgated under statutory authority (and 
have been upheld ns valid and enforceable federal law- See New England Public 
Comnumlca!ions Council v. FCC, 334 F3d 69, D.C. Circ., 2003); the refund requlmments 
were codified in relevant orders; and the SOllrca of pre·empllve authority is expressly set 

15 



While the comt found REA to be bound by the state cowt decision, it 

was bas~d on three factors! (I) REA was a patty in the state court; (2) REA did not 

raise the issue of pre-emption in the slato proceeding to which it wM a party; and (3) 

state law controlled the outcome; 

"The REA was a party to the udministrntlve proceedings 

and obtained mvlew ft·om the state courts. It did not 

argue that Wabash's rates should be Increased because 

fedemllaw pre-empts the used-nnd-usefulrulc or 

otherwise required the state to set rates high enough to 

repay the loans. Its argument was based on state law." 

903 F2d 445 at 455. 

None of those factors is pl'esent here, and Wabash Valley Power has no 

mlovance to the case now before this Commission, This Commission did not 

participate us a party In the New York State PSC or coutt proceedings, and 

accordingly cannot be bound thereby. Similarly, the controversy here Involves the 

propel' application of :fudemllaw and Commission rulings hnplementlng that law-

which by its terms was to have, and under the st11tute must lmve, preemptive effect. 

By contrast, the CouLt In Wabash Valley Power made clem· there was no applicable 

federal law which clearly pre-empted the state agency's mtemaklng decision, and 

suggested Instead that the upplicable federal law there specified that state law should 

apply in tho ratemaklng proceeding. The exact opposite Is the case here. Section 

276(c) of the Telecom Aot explicitly and forcefully pre-empts "any state 

forth in §276 of the Telecom Act and confit'llled by this Commission in the First 
Payplwne Order at para. 147. 
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requirements" which are inconsistent with tho FCC's regulations. Moreover, this 

Commission has repentcdly held with respect to matters governed by §276, as it did in 

the First Report and Ot'der, at para. 147, that "any inconsistent state requirements with 

regard to this matter at·e pre-empted". 

The policy undel'lying the Arapahoe County. American Airlines, and 

Iowa Notwork Set·vlces' doclsionsls sound ami fully consistent with the relief being 

requested here by lPANY. To hold otherwise would allow an entity seeking to 

undermine the authority of the FCC to bring nn aotlonln a state where it had n co?.y 

relationship wllh the localregulatOl's and comts. By obtaining a favorable cmnt 

decision In the entity's "back ym'd", the entity coui<L loudly proclaim that the FCC's 

rules and policies do not apply to it, because it obtained a contrary ruling in the 

IHendly slate foi'Um. That approach could oaslly result in 50 different applications of 

federal law, wholly inconsistent with uniform national policy esl:llblished by this 

Commission pursuant to Its preemptive jul'isdlctlon under the applicable provisions of 

the Communications Act. 

Entititls regulated by this Commission cannot be allowed to subvclt this 

Commission's judsdlction, and free themselves from applicable law as established by 

this Commission, simply by obtaining a "friendly decision" fi·om a home state court. 

Yet, that Is exactly what the BOCs are urging this Commission to pel'mit here. 

POINT B: Eufol'cement By This Commission Of Its Rcquh'ement 
Fol' Refimds Doos Not Constitute Rch'O!lCtlvc Ratemaldng · 

The BOCs argue that because the pre-existing, non-coml?liant 

payphone ratos in New York were not changed until 2006 to conform to the NST, 
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refunds are p!'ecluded under doctrlnes pl'ohlbiting retroactive ratemaking. That is 

not correct as a matter of law. 

The geneml rule that ttlfiffed rntes cannot be subject to retroactive 

refunds, and that any changes ot·dered by a regulator can be prospective in effect 

only, does not apply where a regulatory order is in effect that conditions the rate or 

subjects the rate to finther scmtiny. Dave! Communications Inc. y. Owes!, 460 

F3d I 075(CA-9, 2006). That is explicitly the case 11ere. 13 

IPANY's entitlement to refunds does not depend upon state law, but 

rather Is grounded in and assured by federal law which tl'nmps any it1conslstent 

state provisions, including state common law doctrines. That federal obligation to 

order refunds arlses in the form of(a) the RBOC commitment to this Commission 

to give tho refunds and the waiver ofnny objection under the FiledTariff 

Doctrine; (b) the Refund Order of April 15, 1997, which codified the rcquit·ement 

for rei\mds; (c) the preemptive provisions of Section 276 ns ombmced by this 

Commission; and (d) the inherent authority of this Commission to enfOrce its own 

orders. 

F1·om the issuance of the First Payphone Order and the Pay phone 

Reconsideration Order, there hns been in effect a federal requirement to have cost 

13 The BOC Comments assert the New York state common law rule against retroactivity 
"was never chnllenged by IPANY on l'cvlew oflh6 NYPSC's Order Denying Refunds." 
Tlmt Is misleading. The New York State common law doctrine is not applicable, because 
the ref\mds are available under fedeml, not state, law. Moreover, the state common low 
doctrine is pl'e·empted here, ami oannot be used to block action by this Commission to 
enforce uniform federal policy. TON Services, Inc. v. Owes!, 493 F3d 1225 (CA-10, 
2007). See aluo Arapahoe County, American ~. n11d Iowa Network Soi·vices, 
supra. II' ANY vigorously made that argument to both the PSC and the New Yol'k com1s. 
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based rates in effect by Aprlll5, 1997.14 Sinoo the Refultd Order of Aprill5, 

1997, there has been in effect a regulatory order from this Commission which 

requires, as a matte!' of federal law; thnt reftmds be made as of thut date fol' the 

difference between any non-compliant mtes being charged by the RBOCs and 

lawful NST-comj>liant rates as finally approved. That regulatory order, apj>licable 

on n forward looking basis, eliminates any claim of retroactive ratemaking. 

As such, the Filed TnrlffDoctrine is completely inapplicable to the 

current circumstance. When a regulatory agency speolflcally issues an order 

subjeotlng l'ates to possible Inter reftmds, any amount~ colleoted by the utllity after 

tlte effectiw date of that order are, as a matter of law, conditional, and if shown to 

have been improper, are subject to ret\md in accordance with the terms of the 

regulatory order. 15 See, for example, 47 USC §205, authorizing the Commission 

to Issue orders determining what will be the just and reasonable charges to be 

tlteroafter observed. 

This Commission's Rellmd Order did not affect the validity of rates 

before Aprll15, 1997, and did not requh·e refbnds for any periods prior to that 

14 A BOC's certification of compliance with the NST does not substitute for its 
obligation to be in actual compliance. Seo In the Matter ofBeil Atlantic-Delnwore v. 
frontier Communications Services, Bureau Order, DA 99-1971, pam. 28, 1999 WL 
754402 (F. C. C.) (Bell Atlantlo-Delnwarw: IJtthe MqtJer of Ameritcch lllinois v. MCI 
Teleconununications Corpomllon. Bureau Order, DA 99-2449, para. 27, 1999 WL 
1005080 (Ameriteoh Illinois). 

15 As the Now York Supreme Court found, "The ge11eral rules prohibiting retroactive 
rate ohanges do not apply where, as here, there Is an order directing such refunds, made at 
the request of the LEC's, including Verlzon, In exchange for other benefits Iecelved by 
them". (Supremo Court Order ofJuly 31,2002, utMimeo pg. 21). That holding was not 
overturned on appeul; inslead, the appellate division held the Refund Order did not apply 
becm1se Verizon did not file rovlsed tariffs by May 19, 1997. 
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date. But, once the Refund Ordet· was issued, any charges after that date (whether 

set forth in a pre-existing tal'iffwhlch was never changed to comply with the NST, 

or set fmth In a newly filed non-compliant tarlft) which failed to conform to the 

Aprll15111 Order, were unlawful, and subject to refund, as of the date of that Order. 

The fact that the PSC decided not to require Verlzon to file 

replacement payphone tariffs In October of2000 does not somehow magically 

invoke the Filed Tariff Doctrine or the prohibition against retroactive rntcmaking 

as 11 bnr to reparations being made. Since April IS, 1997, the then-existing rates 

were always subject to refund if later found to be non-com]lllant, as a condition for 

this Commission nllowlng those rates to be charged, and for allowing the RBOCs 

to collect dial around compensation on their payphones as a quid pro quo for the 

promise of refunds. 

Finally, nnd critically, even If the Filed Tariff Doctrine were 

available to Verlzon (which as conclusively shown above it is not), Vel'izon 

specifically wnived any right to invoke. that doctl'ine in the AprillO an<l Aprllll, 

1997, RBOC Commitment Letters to the PCC. Therein, while the RBOCs noted 

what they claimed to be theil' rights under the Filed Tal'iffDoctrine, they 

specifically nnd without reservation waived those rights, nnd voluntarily undertook 

to pmvlde retroactive rate adjustments In accordance with theil' commitments. 

RBOC Coalition Commlttnent Letter, Aprll1 0, 1997, nt pnge 2: 

"I should note that the filed-rnte doctrine precludes 

either the state or federal government fi·om ordering 
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such a retroactive mte a<ljustment. However, we can 

and do voluntarily undertake to provide one, consistent 

with state regulatory reqilitements, in this unique 

circumstance." 

Thnt waiver Is binding on Verlzon, plain and simple, and this 

Commission cannot In good conscience countenance nllowing Verlzon to go back 

on its word. 

POINT C: IPANY Followell The Proper P1·ocedure In Challenging 
Verizon's Rates 

Verizon nsse1ts IPANY did not properly pursue challenges to 

Vel'lzon's pre· existing, non NST-compliant rates In New York. Nothing could be 

further from the truth. Since 1997, IPANY has been challenging the validity of 

Verlzon's rates and seeking remedies fot• Vel'izon's violation of this Commission's 

onlet·s. 

IPANY had originally complained to the PSC about the Verizon 

tariffu filed at the end of 1996 because they did not mod icy mtes for the "dumb" 

pnyphone lines used by IPPs. The Verizon tariff filing, which addressed only the 

"smart line" [)hones utilized by Verlzon, was allowed to go Into effect on a 

temporary basis. The PSC then Initiated a full proceeding on July 30, 1997, 

(Coscs 96-C-1174 and 93-C-0142) "to address and Implement the requirements of 

the new Fedeml payphone regulations". IPANY submitted extensive comments in 

that proceeding on September 30, 1997- the date establlshed by the PSC for such 

comments. Those comments demonstmted that Verizon's pre-existing rules failed 
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to comply with the New Services Test because they were not based on forward

looking, economic costs, and, among other things, f.'liled to give credit for the End 

User Common Line Charge (EUCL ). 

Unfortunately, after receiving comments from IPANY, Verizon, and 

others, the PSC took no action in this docket for more than two yem·s. 

Accordingly, In an effort to ']ump start" the ongoing proceeding, IPANY flied an 

additional complaint on December 2, 1999, which reaffirmed Verlzon's failure to 

comply with the NST mles; urged the PSC to resolve mutters which had been 

pending since 1997, and direct Vet•izon to file revised tariffs with l'fttes retroactive 

to Aprill5, 1997; and requested refunds. The two matters were consolidated and 

dealt with by the PSC as a single proceeding and n:solved in a single order, The 

PSC took ahnost another two years before that proceeding was completed in 

September, 2001. IPANY thereafter filed timely judlclul appeals to the PSC order, 

nnd actively pTosecuted those appenls -consistent with state procedural law

through the hlghe.~t court in the state. 

As suoh, the BOC comment that IP ANY "took no ftuther action for 

more than two years" after filing lts Initial comments In September, 1997, Is 

disingenuous and contrary to the actual facts of the case. There was an ongoing 

PSC proceeding, and the matter was bdng fully reviewed and Investigated by the 

PSC. IP ANY was nt all times nn active participant in that pTOceeding, was 
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vigorously pursuing its remedies, and eagerly awaiting the PSC's determination. 

The PSC, not IPANY, controlled the timing of the PSC's investlg~tion. 16 

Verizon asserts that ifJPANY believed it had a federal right to a 

refund, it could have filed an action at any time with the Commission or In Fedeml 

Court. That, too, is not correct. This Commission Jnstmcted IP ANY to prosecnt(l 

its claims for NST-oompllant rates at the PSC, not in federal court and not before 

the FCC. IPANY followed the Commission's directive. It used the PSC 

ndministmtivc pi'Ocess, which did in fact (albeit incorrectly) consider the validity 

ofVerizon's rates. After the PSC issued its final ord6r, IPANY was bound to 

challenge that PSC ordet· tlu·ough the stole courts, othetwlse any challenge to the 

PSC orde1· would be disallowed because the order was not 11 final ndministrative 

order undet· New York law. But once fumlity under New York lnw attached, 

which occurred when the state's highest com't refused to heat• an appeal, or refer 

16 Verlzon com11lains that IP ANY did not specifically demand refunds until 1999, and 
usage refunds unlll2002. That Is not fncLUnlly co1·rect. IPANY challenged Verlzon's 
rntes us improper and in violation of the NST rules In 1997, and continuously prosecuted 
its claims and request for relief- in tho form of refunds- in tlte administrative 
proC~:edings. The actual rellefto be awarded depended on the PSC's findings as to the 
validity of the pre-existing rates, rutd all issues- including the form of relief- were 
integrally rein ted to enoh other in the administrative proceeding. After issuance of the 
Jlurenu Wisconsin Order holding the NST also applied to usage rates, IP ANY submitted 

·that Order to the l'SC and urged the PSC to direct Verizon "to pay refunds for exce.<Jsive 
and unlawl\ll rates which have been in effect slnco April, 1997". The request was not 
limited to line rates, but applied to ~U rates- including the usage rates whlclt had also 
been challenged. (Petition for Rehearing, Cases 99-G-1684 and 96-C-1174, December 8, 
2000), The fact refunds were on the table is evidenced by the vory caption of the PSC 
proceeding, which referenced lhe request to "Award Refunds". 
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themntterto the Commission17
, !twos atthntthne thatiPANY propel'ly invoked 

its right to come to this Commission for an order -pursuant to Section 276( c) and 

this Commission's own Payphone Orders -to pre-empt the New York state 

requirements which were inconsistent with the FCC's mlcs. 

If the BOCs are suggesting that the only avenue to seek pre-emption 

of the inconsistent state requirement was before a fedel'nl court, as opposed to this 

Commission, they are mistaken. This Commission has always retained 

jul'lsdlctlon over these NST matters, reJJeatedly instmcting the states that theit· 

actions had to be in compliance with the Commission's rules. Since this 

Commission has rotained full jul'isdlctlotL (Refund Order. fh. 60) IPANY's seeking 

a declaratory judgment and order of pre-emption ls procedurally correct. 18 

If the BOCs are arguing that IPANY's sole remedy to obtain refhnds 

- from the very beginning- was to file a complaint with this Commission, that 

assertion Is also not supported. This Commission directed IPPs to fit·st go to the 

state commissions for relief (Payphone Reconsideration Order, pam. 163), which 

is what IPANY did. And because this Commission speoiflcalfy retained 

jurisdiction ove1· the actions which had been delegnted to the states, a petition for a 

17 As indicated above, while Vol'lzoncrilicizes IPANY for not coming to the 
Commission earlier, it opposed IPANY'srequest to the Comt of Appeals foro mforrnl to 
this Commission. 

18 In this regard, the DOC reliance on Global NAPsv, FCC, 291 F3d 832, is entirely 
misplaced. That case ruled uppeals fi'Om a stftle commission order under Section 251/252 
urbltmting an lntOl'connectlon agreement can only be brought inn Fcdeml DiMrict Coutt. 
The actions now before tltis Commission fall under §276and §201, not §251/252. 
Section 276 includes n broad mld matldatoty preemption provision, as previously 
recognized by this Commission, ond places tho ultimate responsibility for implementing 
the Pnyphone and NST Orders on the Commission. 

24 



declaratory ruling, and request for pre-emption of the inconslsterlt state 

requirement, following issuance of such Inconsistent state rcquin:ment, is the 

propet· procedure. lndeed, that Is the mechanism that has been followed by the 

Commission in addressing incorrect determ!natlons by the North Carolina Utilities 

Commission and tho Michigan Public Service Commission which had been issued 

before the Commission Wisconsin Order. On request for pre-emption, Ibis 

Commission did in fact grant the petitions ofthoso states, nnd remanded the 

matters back to the state cotnmlsslons for corrective action consistent with the 

~-nisslon Wisconsin Order. See North Carolina Payphone Association Petition 

for· a Declaratory Ruling, CCB/CPB 99-27, March 5, 2002. 

Finally, the BOC pre-occupation with the state procedures followed 

by IPANY ~procedures specified by this Commission~ are little more than 

diversionary tactics. Even ifiPANY had not sought pre" emption fi·om this 

Commission, the self"effectuatlng mandate of §276( c), by itself, renders the 

inconsistent rulings in New York void ab Initio. This Commission has tlw 

responsibility, under §276, §201, and USTA II, to act on its own to set aside any 

state action which violates this Commission's Payphone and NST Orders. That 

includes specifYing the remedies for violation of the Commis~ion's orders. 

The BOC clahn that the two year statute of limitations for filing a 

complaint has expired is alRo wrong. IPANY has been challenging Verizon's non

compliance with this Commission's NST orders since 1997 in accordance with the 
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procedu1·e specified by the Commission. It did not "sit back" and walt for others 

to challenge Verizon's improper rates, buthns done so itself. 19 

In this regard, the BOC reliance on Communications Vending CorP-. 

v. FCC, 365 F3d 1064 (CADC, 2004) is misplaced. In that case, certain IPPs were 

charged EUCL fees by various LECs, but took no action to challenge the rates 

until long after Uwy were imposed, and not until after they were declared to be 

improper in litigation commenced by someone else. That Is not what happened 

here. Verlzon was required to have NST compliant rates in effect by Aprll 15, 

1997, a11d its imposition of non-compliant rates after that date was unlawful. This 

Commission directed that challenges to rates as non-compliatlt were to be brought 

to the sllltes -not the Commission- and that is precisely what IPANY did inl997 

before the PSC. IPANY has continued, on an uninten·upted basis, for more than 

12 years, to challenge those mtcs as unlawfid, to seek enforcement ofth() NST 

mles, and to obtain refunds. 

Thus, unlike what occurred In Communications Vending, IP ANY 

did not fail to "lake action"; did not fail to US(l "due diligence"; and did not await 

until after the law "became settled", but lmmedlutely brought its challenges to the 

19 Technically, the specific time to demand refunds- as part of an ongoing challenge to 
the validity ofVerizon 's rules- does not arise until, as this Commission specified in the 
Refund Order, that a delcl'minatlon ls made that the clmllenged rate is not NST
compliont, and until It ls replaced by n NST-compllant rate. Only then cnn it be known if 
refunds m·e available tmderthe Commission's Orders. ··rhose are specifically the claims 
IPANY hHS been making in tho desig~fated admlnls!ratlve proceedings since 1997. In 
Naw York, the replacement NST-complhmt rate did not go into effect until2006, ancl thnt 
is when the "discovery of injury" rule commenced to apply. But IPANY had long before 
that both challenged the rate itself and sought refunds. · 
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validity ofVel'izon' s rates Jn the forum specified for such challenges. It hus 

vigorously prosecuted its clnims for relief on 11 continuing basis since then.20 

Nor has IP ANY "wa lved" a clahn for refimds. IP ANY properly 

challenged Verizon's rates, beginning in 1997, before the PSC. While the 

proceeding was ongoing, JPANY urged the PSC, !fit found that Vel'lzon's pre~ 

e"isting rntes were not NST-compllant, to order refunds. Ve1·lzon argued to the 

trial court that IPANY's request for reflmds was untimely, but the tl'!al coUlt 

rejected Verb:on's nrgument (Decision of April22, 2003, at pg. 8) and agreed witli 

IP ANY tliat it was entitled to refunds. The Appellate court demurred, based on an 

incorrect Interpretation of this Commission's Refund OrderY 

Contrary to the DOCs' assertion, IPANY's claim for refunds has 

never been based e"clusively on the Reftmd Order. Throughout the PSC 

proceedings, nnd ln the New York COUltl'cview, IPANY emphasized that Verizon 

had failed to comply with all of the FCC's Puyphone Orders, and the requiroments 

20 Even assuming, arguendo, that the lP ANY complaint for refunds should have been 
brought to this Commission instead of the PSC, the pursuit of the relief (even if itt the 
wrong venue) would toll the running ofthe sla!ute of limitations, Irwin y, Dppt. of . 
Veteran Affairs, 498 U.S. 89, 96 (1990); Burnell v. NY Cent. Railroad Co., 380 U.S. 424 
(1965). Tho pending II' ANY Petitim1 for Declaratory Ruling cstablishBS IPANY's 
oontlnilotls "parallel pursuit" of this matter. As such, any running of the statute of 
lhnlta!ions during this lime period would be tolled . .!!!.. 

21 In fact, the Appellate Division's determination that refunds were not available under 
the Refund Order ls dicta, because the Appellate Division did notdlstmb the lowm· 
court's ruling !hilt the PSC's approval ofVorizon's pre-existing mtes had to be setaRide, 
and re-oxarnlned on remmtd as to whether thos~;~ rate.~ complied with the NST utilizing a 
forward-looking siandAt'd. Because the PSC never issued a wling·on whether tl1e Refund 
Order required refunds, any discusMion of that Issue by tho Now York comts was actually 
dicta. 
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of §276; while it cmplmsized the Refund Order (and the RBOC Commitment 

Letters), IPANY never limited its claims exclusively to the Refund Order. 

IPANY has endorsed, and cited as applicable to IP ANY, altemate 

legal theories, including that refunds are required as reparations for the B OC 

violations of the Act, and that refunds are available as an exercise of the 

Commission's enforcement powers under Section 276 and the genernl pmvisions 

of the Communications Act. 

Finally, the BOCs are inconeot in asserting that the New York six 

year statute of llmltatlons, If applicable, would preclude relief. The fact IP ANY 

was vigorously challenging Vedzon's conduct and pursuing its remedies in the 

administrative proceedings- and had been doing so since 1997 -puts that 

at·gument to rest. IPANY's challenges were brought within months of the 

Improper conduct, not years. And whether Verl?Jm's breach is viewed as one of 

overcharges under an unlawful tariff; as a breach of the RUOC contmct with the 

FCC- as contained In the RBOC Commitment Letters- of which IPPs we1·e third 

party beneficiaries; or for conduct "for which no limitation Is specifically 

preKcribed by law" (See CPLR §213), the New York statute of limitatioris woul<l 

be six years. 
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POINT D: The DOCs A1'e Required To Give Refunds For NST 
Oven:llnrges Undel' Multiple Legal TllCol'ies 

A. DOCs Aro Liable For Refunds As Repal'lltions Foi' 
Violntlons Of The Act Aucl Under This 
Commission's Authority To EilfOI'Ce Its Own 
Orders· · 

. The authority of this Commission to order refunds, In the form of 

rcpal'!ltions, or pursuant to the ability of this Commission to enforce its own 

orders, Is extensively addressed in the Illinois Reply, and in seveml ~parte 

presentations pre:viously submitted by APCC and others in this proceeding. 

IPANY has previously endorsed and adopted those legal arguments, and restates 

and Includes them by reference herein. 

B. BOCs At'e Liable Fm· Refunds Under Thoir 
Contractual Commitment To This Commission, 
And Under This Commission's Refund Ordor 

Noticeably absent from the BOC Comments is nny discussion of the 

hundreds of millions of dollars itt dial around compflnsation they were allowed by 

this Commission to collect, In return for their commitment to give refunds to IPPs 

back to April IS, 1997. 

The hacksround·ofthe RBOC refimd promise confirn1s Verizon's 

legal, contrnctunl, and ethical obligation to )Jrovide refunds of overcharges 

imposed upon Verizon's PSP competitors. lnHnrly 1997, the RBOC's (including 

Verizon) asserted the Payphone Orders, nnd the NST, did not apply to pre-existing 

sMe tariffu. The BOCs wero forcefully disabused of that "misunderstanding" 

whfln the Common CatTier Bureau Issued its Clarification of State Tariffing 
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Requirements Order on April4, 1997, (Bureau Waiver Order, 12 FCC Red. 

20997). That Order let the DOCs know, in no uncettain terms, that the NST 

requirements applied to pre-existing state tariffs. 

The RBOC Coalition sent a letter to the Commission on April! 0, 

1997, which expressed surprise thut the Payphone Orders applied to pre-existing 

state tariffs nnd stated the DOCs would, one way or another, nssure thattheir state 

tariffs did in fact meet the New Services Test in a timely manner. To accomplish 

this, the DOCs would, in some states, be "gather[ing] the relevant cost information 

and will bo prepared to cmtify that those tnrlffs satisfy the costing standards of the 

new services test". In other states, the RBOC 's acknowledged "there may be a 

discrepancy between the existing state tariff rate and the new setvlces test" and 

further acknowledging "as a result, new tariff rates may have to be tiled". RBOC 

Coalition Letter, AprillO, 1997, pg, l, 

Accordingly, the RBOCs (Including Vorlzon) specificnlly asked the 

FCC to gt·nnt them an nddltlonai fol'ty-five dnys "to file new intra~tate tal'lffs, in 

those states and for those services where new tariffs were required". The 

commitment WM made that "In those states and fOI' thos~ services where the tariff 

rates do not comply [the RBOCs wjllJ file new turiffrates that will COitli~ 

(emphasis added). 

The RDOC Coalition continued: 

"Once the new state tariff!! go into effect, to the extent that the new 
tariff rates at·e lower than tlte existing ones, we will undertake to 
reimburse m provide a credit to tl10se purchasing the servlcos back 
to Apl'lll5, 1997". (emphasis added). 
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C1·itioally, the BOCs JlUt no thne limit on this commitment, and 

expressly waived any claim they could avoid giving refunds under the Filed Tnl'lff 

Doctrine. 

That commitment to give refunds was reaffirmed by a second letter 

from the RBOC Coalition to the FCC on April 11, 1997. Together, those letters 

constituted 11 binding contractual obligation between Verlzon and this Commission 

-of which IPPs were the intended third party beneficiaries~ to give refunds fi'Om 

Aprlll5, 1997 until such time as NST compliant rates were in effect. 

The RBOC promise to make refunds was oodlfied In the Refund 

Order Issued on Apri115, 1997. 

The RBOCs did not offer to make refunds out of the goodness of 

their hentts, but rather for a very self-setving reason. The RBOCs desperately 

wanted to participate in the "dial around compensation program", under which 

they would be entitled to recelw payment (fl·om long distance companies) of 

approximately $45 per month for each oftheh· own payphones. However, the 

Commission establlshed pre-requisite for receiving those dial-around payments 

wns that the RBOCs' pay phone tal'iffs, governing thek payphone competitors' 

means and costs for local network access and usnge, had to first comply with the 

NST. Pay phone :Reconsideration Order, para. 131. Accordingly, by obtaining a 

waiver of the April 15, 1997, deadline, the RBOCs gained the privilege of 

immediately receiving millions of dollm's of diaJ .. around money, without being 
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forced to wait for mnny months (or yenrs) until state commissions finally approved 

theh· payphone tariffs as NST compliant. 

Now that Verizon has enjoyed the ptivllege or receiving substantial 

dial-around compensation since April of 1997, It seeks to wiggle out of its refund 

commihnent. In one of the more inventive acts of boot-strapping ever witnessed, 

Vedzon asserts that since it did not make the required tariff flUng during the 

waiver period, even if it should have, It never "took advantage" of the waiver, und 

thus the refund obligation never applied. That argument Is factually wrong nnd 

without merit. 

The trial court in New York rejected thnt nrgument, and found 

Verlzon did in fact take advantage of the waiver by waiting to file revisions to Its 

intrastate tariff until May 19, 1997, to bring that tariff into whnt it cloimed was 

compllance with the NST. A supplemental tariff filing was made on July 21, 

1997, ngain, allegedly bringing all its pre-existing payphone tariffs into 

compliance with the NST.22 But those filings ohanged only the rates for the 

"smart" lines used by Verizon's own pnyphones; ·the pre-existing (and non-

co:mpllant) rates fo1· the "dumb" Hues used exclusively by IPPs were not changed. 

Neither Verizon's May 19, 1997, uorits July 21, 1997, tnrifffilings 

fulfilled Verlzon's obligation tore-file stole tariffS for all payphone line and 

ancillary services where the then existing rates did not meet the NST. What 

Verizon wns required to do- but deliberately chose not to do- was to also re-filc 

22 Both of thoso filings Indicated they were being made pursuunt to the Refund Order 
-and the Waiver Order. 
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rates for non-compliant Public Access Lines and usage services. Its fallm·e to do 

so means that It never complied with what the Refund Order, and its own 

commitment required it to do: either ltave in effect tal'ifTh that actually complied 

with the NST, or :file new state tnriffs which met those criterin, By claiming 

wrongly that its pre-existing state turiffs were compliant, and by not filing revised 

tat'ifTh, Vel'izon never fulfilled Its obligations undet· tl1e Refund Order, and It 

remains liable fot· refunds untll the state commission ot· this Commission properly 

approves rates which do in fact comply with the NST. See Malter of Bell Atlantic 

Delaware y, Frontier Communications, Common Cat·l'let• Bureau, September 24, 

1999, 1999 WL 754402.23 

Under Verizon's strained theory, an RBOC wl1ich complied with its 

obligations under fcdernllaw, propedy evaluating Its pre-existing tariff, 

determining the tariff did not meet the NST standards, and responsibly filing a 

replacement tal'iffwithln forty-five days, would be liable for rofunds. In contrast, 

according to Verlzon, a recalcllnmt RBOC, fully recognizing that Its pre-existing 

tariff did not meet the NST standard, but mmgantly refbsing to file an appropriate 

tal'lffwhlch met thcrrequlred standards, would be immunized fl·om making any 

refunds. Such an argument is totally without merit and should be forcefully 

rejected by this Commission. 

Tho New York tdal comtrojected Verlzon's assertion as "illogical": 

23 Because of the PSC's reluctance to revisit this issue, imd the fact the u!Umate 
determination of whether a tadff is NST-compllant falls to this Commission, IPANY 
supports this Commission qeclarlng IPPs may directly purstie 11 federal remedy before 
this Commission, with tltis Commission directly reviewing the validity ofVerizon's pre
existing rates, and ordel'ing remedies In the form of refimds. 
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"The lntorprotatlonmged by Vel'izon would have the 

result that, so long as Vel'lzon propedy Identified those 

pre-existing mtes which required modification in order 

to comply with the new services test and made such 

modification by May 19, 1997, purchosers would be 

entitled to refimds to the extent that the modified rates 

were lower than the pro-existing rates. However, in 

tho event that Verizon did not properly identity those 

pre-existing rates which required modlflcntion -

intentionally or unintentionally -no refunds would be 

due even if the PSC (or the Coutt) ultimately 

determined th11t the pre-existing rates failed to comply 

with the new servloes test and, Uterefore, should have 

bce11 modified by May 19, 1997. Stated otherwise, 

Verizon would be rewarded for falling to p1·opel'ly 

Identity those pre-existing rates which did not comply 

with fedemllaw. This interpretation is illogical. 

Futthermore, the languag6 pointed to by Verizon 

actually supports the interpretation adopted by this 

Court that reftmds would b() due at such time as new 

tariffs In compliance with the new services test 

aotunlly took effect." (emphasis In original). 
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Decision and Order (Denying Rehearing), IPANY y. PSC and Verizon, April22, 

2003, at Mimeo pg. 7. 

The trial court had it right. The purpose of the Aprlll5, 1997, 

Refund Order was not to roward RBOCs, llko Verlzon, which ignored their 

obligutions under federal law and refused to file replacement tariffS which met the 

NST standards. To tlte contrary, the pmpose of the Refund Order wos to assure 

that RBOCs would be penalized if they failed to replace non-compliant tal'iffs, and 

to assure IPPs would not be harmed or prejudiced by any delay in the filing of 

m:ce.~snry replacement tariffs. 

Verizon wus fully awure that its pre-existing turlfts in New York, 

which had been in place since 1990 or 1991, did not comply w!tlt the New 

Services Test. Verizon deliberately chose not to file replacement tariffs, because 

that would have resulted in Verizon receiving lower rovonues, as Is ovldent fi·om 

the 2006 reduction to NST-oomplianl rates. It would also have given Verizon's 

IPP competitors a better opportunity to compete- al·esult not favored by Verlzon. 

At the same time, Verizon was not reticent about immediately collecting the vast 

amount of dlalaround compensation to which it WIIS not entitled. To hold that 

Verlzon's flagrant disregard for this Commission's requirements and the rights of 

the IPPs now somehow protects Verizon from havhtg to honor Its commitment to 

mako refunds, would wholly undercut the Pnyphone Orders, including the Refund 

Qnkr; the l'ights ofiPP competitors; the public inturcst; and the fundamental 

Congressional purpose underlying Section276 ofthe Aot. 
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Verlzonls also incorrect in asserting that the "limited" waiver 

granted to the RBOCs in the Reftmd Order, which defened the time to have in 

place intrastate tariffs in compliance with the NST until May 19, 1997, limits 

Verizon's refund liabllltles solely to the 45 day extension period granted to the 

RBOCs by this Commission. 

The language In the Refund Order (at para. 2) stating t~nt the 

"waiver .. .is for a limited dmatlon" had nothing to do with limiting the period for 

which Verlzon would be liable for refunds regardless of the duration of its non

compliance. Instead, tho "limited duration" refen·ed only to the bl'ief extension, 

until May 19, 1997, to flle correct tariffs to be in complianco with thePRyphone 

Orders and In order to be eligible to receive dial around compensation as of April 

15, 1997. After that date Verlzon would not be eligible to collect dial around 

compensation unless it was in actqal compliance with tim NST. 

The Refund Order camwt, under any logical construction, be mad to 

limit refimds for only 45 days. It expressly requires refunds to be made "once the 

new intrnstate tariffs are effective. where NST rates, "when effectivt< nrc lower· 

than e:xlstlng !'lites." Re.l;jmd Ordet·, para. 20. (emphasis added). Again, there was 

no time limitation expressed either in the RBOC's commitment letters nm· in the 

Refund Order accepting the RBOC commitment. 

Consistent with this interpretation, it was virtually certain that now 

tariffs to be filed In the stntes, which would be subject to proceedings in which 
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oxtenslvo cost data would have to be produced und examined, could not actually 

receive approvals and bo effectlvo, in45 days. 

At no time did this Commission declare that compliance with the 

NST requirements was limited to 45 days. To the contrary, it has mandated 

continued, ongoing oompllance, to be enforced by the Commission or the states. 

Sec Bell-Atlantic Delaware, SYJ2ra. 

To hold that Verizon's maximum possible liability was for forty-five 

days, which is only the blink of an eye in regulatory time, regardless of Its 

deliberate and continuing violation of federal law, is absurd. That limitation 

would totally undercut the strong state and fedeml public policy of holding 

common carriers to their legal obiigntions - to say nothing of undercutting the 

rights of the IPPs to receive repamtions by virtue ofVerizon's contim1ed violation 

of federal law, and its commitment to make good on timely compliance with that 

law. 

Agnin, the New York tl'inl court rejected Verlzon's clnim: 

"V m•izon argues that, even if it Js assumed that the 

Order was Intended to provide for refunds of rates that 

were not changed during the wniver period, the relief 

provided by the Aprll 15, 199? Order was only 

applicable for a ve1y limited pel'iod of time. For 

example, the Order provides that it wos "granting a 

limited waiver of brief dumtlon" and that "the states 
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must act on the tariffs filed pursuant to this Order 

within a reasonable period of time". However, this 

language merely applies to the limited tlme that 

Verizon was given to file revised tariffs to oomply 

with the new services test and to the time given to the 

states to act on the tariffs filed, not to the period for 

wh!ch refunds might be given. In addition, petitioners 

should not llo penalized by fuilure oftlte state to act in 

a timely manner if, in fact, there was an tmdue delay in 

the review process." 

Decision and Order (Denying Rehearing), JPANY v. P$C ami Vcrizon, April22, 

2003, at Mlmeo pp. 7-8. 

IPANY is aware of two states, South Carolina and Tennessee, where 

the fact pattern Is almost identical to that in New.York. In both cases, the RBOC 

(Bell South) was ordered to pay refunds, back to Aprlll5, 1997, even though Bell 

South did not file new J>ayphone access line tariffs to replace its pre-existing 

tariffs. As here, Bell South argued that its pre-existing rules fully complied with 

the New Services Test, and therefore dld not have to be changed. Bell South also 

nrgued, as does Verlzon now, that It should not be liable for refunds because it 

never filed replncementtariffs for its "dumb" payphone lines. The South Carollna 

PSC rejected Bell South's claim, and when it finally determined that the pre

existing rates did not cum ply willt the NST, It ordered refunds back to April I 5, 
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1997, with interest. See Public Service Commission of South CnrolinaDocket 97-

124-C- OrderNumbet• 1995-285, AJlril19, 1999, "Order Setting Rates for 

PayphoneLlnes and Associated Features".24 

In Tennessee, Bell South filed new tadffs for usage services, hut did 

not change the pre-existing Public Access Line flat mtes. When those pre-existing 

rates were subsequently found, on February 1, 2001; not to comply with the New 

Se1vices Test, refunds were ordered back to Aprill5, 1997, with interest. The 

Tennessee Commission ordered the refimds because it wns net:essmy to "complete 

the obvious intent of the federal scheme to retum the refund to the class that 

ultimately has had to pay it" (citing Hll earlier Tennessee case ai1d holding the 

same pl'lnclple as RJ>plied here). Notably, Bell South appealed the PSC Order 

solely with respect to the payment of interest (which the Court subsequently 

ordered lt to pay) and not regarding the fundamental refund ruling. See Tennessee 

Regulatory Authority, Interim Order, Docket 97-00409, February 1, 2001.2~ 

Those holdings were conect as a matter of fedel'ftl law, and should 

be uniformly on forced by this Commission with respect to the other slate 

jurisdictions that failed to provl<lereftmds, with interest, for overcharges based 

UJ>on non-compllant BOC tariffs back to Aprll15, 1997. 

24 The determina!lou tho! Deil South was liable for refunds wns coufilmed In S9PSC 
Order Number 1999-497, July 19, 1999, "Ordor Ruling on Roquast fbr Reoonsldoration ond 
Clarification", and this ruling was not ohallonged by tho RBOC to tha stole or federal courts. 

-lS 'fhe O•·dor of tho Tennessee Regulatory Authority wnsupheld by the Court of 
Apponls of Tennessee at Nashvilloln Dell South y, Tem1. Regulotmy Auth., 98 SW 3d 666, July 
16,2002. 
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POINTE: The Bureau Wisconsin Order And The Commission 
Wisconsin Ot'llet· Di1l Not Constitute Retroactive 
Ratomaldng 

The BOCs are simply Incorrect i.n alleging that the Bureau 

Wisconsin Order and the Commission Wisconsin Order set forth new principles of 

law, and accordingly could not be applied as of April 15, 1997. The reason, quite 

simply, is that "the question ofretronotlvlty does not arise In an FCC ruling that is 

me1·ely Interpretative" . .Wisconsin Bell v. Bie, 216 F. Supp. 2d 873 at 878, citing 

.Manhattan General Equipment Company v. Commissioner, 297 US I 29 at 135, 56 

S. Ct. 397. As indicated below, this Commission has already rejected the DOC 

claim that the Wisconsin Ordem are impermissibly t'etroactlve. Wisconsin 

Commission Order, FN '/3. 

Particulal'!y relevant is the quotation fi·om Manhattan Gen'l Equil!, at 

297 US .135 explaining that agency mlings Interpreting a statute "ure no more 

roti·oactlve In its operation titan is a judicial determination construing and applying 

a statute to a case In hand". 

The criteria defining an interpretive order(which would not be 

deemed impermissibly retroactive) are cited in Jlarme!'S Telephone Company v. 

FCC, 184F.3d 1241 (CA-10, 1999). They includewhethertheFCC Order 

"overruled or disavowed any controlling precedent" or "altered petitioners' 

existing rights or obligations". 

The two Wisconsin Orders were not "new law", but merely 

confitmed longst(lnding principles. Verlzon, In f\lrtherance oflts own agenda, 
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chose to close its eyes and adopt a self-serving interpretation of the NST OJ·ders: 

But that was done at Vel'izon's own rlsk. The holding in Farmer~ Tele"phone 

Company. as to any alleged "burden" which would be imposed on corders that 

relied upon their own ermneous interpretation of a rule, is highly instructive: 

"However, this burden arises not ft;om their reliance on any previous 
FCC policies, but ft·om their reliance on NTICA's faulty 
interpretation of the regulation. The burden is no diff'tlrent from that 
of other parties who act in reliance on their own, or their agent's, 
i.e., their lnwyer's interpretation of the statute or regulation but later 
flnd out (via a court or agency decision) that their interpretation was 
Wt'Ong". . 

Fatmers Telephone Company, Inc. v. Fedeml Communications Co!nmisslon, 184 
F.3d 1241 at 1252. 

Similarly, nothing in either of the Wisconsin Orders "ovet·t·uie£1 or 

disavowed nny controlling precedent" which could have been relied upon by 

Vet·izon. Nor did they negatively nlt6r Verizon's "existing l'ights or obligation~" 

under the regulations which had been in effeot since At>ri115, 1997, The trial 

comtin New York noted thut the NSTwas fully understood by Verlzon by 

December 31, 1996, "to require that mtes recover no more than the direct cost of 

servlco plus a just and reasonable portion of the mmier's overhead costs ... and that 

costs were required to be culoulated by use of 'an appropriate forward-looking, 

economic: cost methodology• ... '' Initial Supreme Comt Decision, July 31, 2002, 

pp. 18-19. Neither ofthe Wisconsin Orders changed those obligations.26 

26 Even If the two Wisconsin Ordcl'slmd "upsot Verizou's e)(peotntlons" (whloh In reality 
they did not), they would still not bo deemed impel'mlssibly refmactlve so long ns they were 
reasonnble, I.e. not m·bltraty or onprlclous. Direct TY y, FCC. 110 F,Jd 816 nf H26 oiling~ 
Atlnnlic v. PCC, 19 F.Jd Il95 ntl207 (DC Clrc. 1996). Since tho DC Ch·cult hns uphold the 

41 



TJ1ere are two tyjJes of rules: "Legislative rules and Interpretative 

rules". NYC Employees Ret. Sys. v. SEC, 45 F.3d 7 at 12 (CA-2, 1995). 

Interp1·etative 11lles "do not create rights, but merely " 'clarity an existing statute 

or regulation' ". Ibid. "An agency's conclusion that its order Is interpretative 'in 

itself is entitled to a significant degree of credence' ". Viacom y. FCC, 672 F.2d 

1034 at 1042 (CA-2, 1982). Here, the Commission itself has rejected the BOC 

claims that the Commission Wisconsin Order was a legislative mlo. Commission 

Wisconsin Order, FN 73, pg. 10. Accordingly, the Bureau Wisconsin Order, as 

modified by the Commission Wisconsin Order, is an interpretative rule, and not 

Impermissibly retroactive. 

This Commission has stated a declaratory ruling -the relief sought 

by !FANY -Is "a form of adjudication" and that "generally, adjudicatory 

decisions are applied retroactively". Owest Se1vices v. FCC, 509 F3d 531 (DC 

Clrc., 2007) at 535. 

The Owest Services Comt ag1·eed: 

We sl!nt with the presumption of retroactivity for 

adjudications. As we said recently, l'evlewlng the 

Commission's decision to give retroactive application 

to Its order on AT&T's "enhanced" prepaid culling 

cards: 

Commission's NST requirements (New England Publto Comm. Counoll v, FCC, 334 F3d 69, 
D.C. Clrc., 2003) . , they cannot be said to be unrenso1mblc, arbitra1y or capriolous. 
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"Retroactivity fs Ute norm in agency 

adjudications no less than in judicial 

adjudications ... For our pa1t we have drawn a 

distinction between agency decisions that 

"substitut[e] ... new law for old law that was 

reasonably clear" and those which aa·e merely 

"new applications of existing law, clarifications, 

and additions". The latter caray a presumption 

of retroactivity that we depart fi·om only when 

to do othet'Wise would lead to "manifest 

injustice". [citing AT&T v. FCC, 454 F3d 329, 

at 332] Owest v. FCQ, 509 F3d 531 at 539. 

The Court continued: 

First, a mere lack of clal'ity in the law does not make it 

manifestly unjust to apply a subsequent clurificulion of 

that law to past conduct. Clnriftcntlons, which 

obviously fall on the no"manifcst-injustice side of the 

line drawn in the above passage fi·om AT&T, must 

presuppose n lack of antecedent clarity. They stand In 

contmst to rulings that upset settled expectations -

expectations on which 11 party might reasonably place 

reliance ... " ClarifYing the law and applying that 
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clarification to past behavior are routine functions of 

adjudication." 509 F.3d 531 at 540. 

But for reliance to establish manifest injustice, it must 

be reasonable- reasonably used on settled law 

contrary to the rule established in tho adjudication. 

The mere possibility that a party may have relied on its 

own (rather convenient) assumption that unclear law 

would ultimately be resolved In Its favor is insufficient 

to defeat the presumption of retroactivity when that 

law is finally olarlfied. 509 F.3d 531 at 540. 

Hot·o, the proper classification of services provided by 

various "enhanced" prepaid calling cards has been 

long the subject of active debate. In particular, the 

Commission has been scmtinizlng IP-transpmt and 

menu-drlvon cards at least since AT&T's November 

2004 letter to the Commission seeking a declaratory 

ruling classifYing those prepaid calling card variants. 

As we have said in another context, once the issue was 

"expressly druwn Into question ... we do not see how 

the Commission could possibly find thut [those 
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objecting to reti'Oaotlve application] rensonably relied 

upon [their view ofthe law]." Pub. Serv. Co. of Colo. 

v. FERC, 91 F.3d 1478, 1490 (D.C. Circ. 1996). 

509 F3d 531 at 540.27 

In the prese.nt case, there is no "manifest unjustloe" in requiring 

Verizon to comply with cleat· Commission precedents on what constitutes a 

forward looking rate, precedents going back to the 1980's in the Enhanced Smyice 

and ONA proceedings. Vcl'izon's refusal to follow those precedents -In the hope 

Its strained (and "rather convenient") Interpretation of the rules might somehow be 

adopted -was at Verizon's sole risk. 

Moreover, Vel'izon's coffers have been swelled by hundreds of 

millions of dollars In dial aro1md compensation-monies allowed to Veriz?ll only 

os 11 quid pro quo for actual compliance with this Commission's NST orders and 

the promise to make l'efimds. The only "manifest Injustice" which would occur 

would be to allow Vel'lzon to take the benefits of the agreement- receiving dial 

around compenHation- while allowing it to renege on its commitment to 

implement NST-compliant rates and provldet·eftmds of overcl.arges. 

Finally, if there were ever a doubt that orderingrefimds would not 

constitute impropel' retroactive ratemaking, such doubt has been resolved by two 

Comts of Appeals l'llllngs which have expressly held such NST refunds are not 

27 lnterestingly, the DOC Comments (p, 30) rely on Qwest v. FCC ns precluding 
retroactivity. However, those commonts foils to note the Court did in fact 111lo the FCC's 
notions were !1Q! itn1Jermissibly retroactive. 
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bancd by any retroactive ratemaking doctrine: Dave! Communicotions v. Qwest, 

460 F.3d 1075 (CA-9) and TON Services v. Owes!, 493 F.3d 1225 (CA-10). 

POINT F: This Commission Must P!'e-Empt The New York Stnte 
"Requirements" Which Directly Conflict With Fc<leml 
Law And This Commission's Own Rulings 

As described above, tho cm·t·ent status of NST proceedings in New 

York Is that tho PSC's 2001 approval ofVerlzon's pre-existing rates has been set 

aside by the courts as arbitrary and capricious. The PSC is under a mandate tore-

examine Vedzon's original tadf!S, nnd determine whether they complied with the 

applicable NST requirements that rates be forward-looking and based on direct 

costs.l8 

Since 2006, the PSC has refused to comply with the court mandate 

on remand, assettlng there is no roason to re-examine the pre-existing rates unless 

this Commission confirms !hot refunds are potentially avallable.29 

Accordingly, the New Yot·k State "requirements" ore in direct 

c·onflict with fedemllaw, as established by this Commission, in nt least two 

respects: 

1. The New York st&te courts have mled !hot, in 

determining whether the pr6-6Xlstlug rates were 

28 However, in determining whethcJ' tltosc prc·oxisting L"!tlel\comply with NST rules, the 
New York courts have said the PSC should not apply this Commission's Wisconsin 
Order. 

29 Cases 03·C-0428 ftnd 03-C-0519, Order Denying Rehearing Md Addressing 
Comments, May 24, 2007, at pg. 24: "Pending a Federal Communications Commission 
decision regarding tlte petition of the Indopcndcnt Payphono Association of New York, 
Inc. for pre·emption ... tWs Commission will not investigate whether those prior mtes 
complied wlth the New Services Test before they were superceded" .. 
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NST-compliant, the PSC cannot and should not 

apply the directives of this Commission in the 

Burj:au Wisconsin Order or the Commission 

Wisconsin Order. 

2 .. The New York state courts have held that, oven if 

Verizon's rates have never been In compliance with 

this Commission's Payphone Orders; even If 

Verlzon has been unjustly emiched by hundreds of 

millions of dollm·s In dial around compensation; 

even ifVerizon has nlways known that its pre

existing rates dld 'not comply with the NST 

standards; even ifVerizon has never filed NST 

compliant rates; and even ifVerizon has ·wlllfully 

violated Its contractual obligal!on to this 

Commission and to IPPs to give rdunds, Verizon 

should be completely excused from the obligation 

to mnke refunds. 

This Commission has already determined that the BOCs were 

required to have NST compllont roles in effect by Aprlll5, 1997. First Pavphone 

Order; Payphono Reconsideration Order. It has nlso specified the Wisconsin 

Orders must be compiled with by the stale commissions, und that a state 

commission order issued pt·ior to the Wisconsin Orders, which was not fully 
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compliant with the Wisconsin Orders, would be pre-empted and set aside. North 

Carollna Pay_phone Association Petition for a DeclamtoJ'Y Rullng. CCB/CPD 99-

27, March 5, 2002. 

Because the New York state commission and courts refuse to follow 

the Commission's dictates, and comply with the §276 requit·ements and the 

determinations In the Wlsoo!lsln Orders, the New York rulings must be 

preempted, as were those of the North Cm·olina Utilities Commission and the 

Michigan Public Servico Commission, and the PSC must be directed to follow the 

Wisconsin Orders. 

With respect to the New York State determination that reftmds are 

not available as a maUer of state or federal law, that, too, Is In direct conflict with 

the requirements of this Commission; is inconsistent with uniform principles of 

federal law intended by Congress to be ohseJYed on a nationwide basis; is contrat·y 

to the RBOCs own connnltments 11nd waivers; and, accordingly, oannot be 

allowed to stand, both becalJse the New York rullng violates fedora! polloy, and 

hecnuse It is pre-empted by Sectlon276( c) and the Fh·st Payphone Order. 

IV. CONCLUSION 

At st11ke in this pmceeding is nothing less Uwn the integrity of the 

Commission's regulatory process. This Commission has in the past allowed 

parties to take certain actions, OL' has granted certain authority, conditioned upon 

subsequent fulfillment of commitments made. What Verizon has done is to make 

11 firm commitment to this Commission in return fot· the right to receive many 
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millions of dollars in din! around compensation, which it has gleefhlly pocketed. 

Now that Vel'izon has Its money, it wants out fi·bm under Its commitment. 

If this Commission declines to en force the commitments it has 

received fi'om entities subject to its jurisdiction, its abllity to regulate in the public 

interest will be irreparably undermined. 

The issue ptmding before this Commission is whether Vcrizon will 

be rewarded for willfillly flaunting its obligations under the Payphone Orders to 

file NST complinnt rates in the State of New York. Verlzon made an agreement 

with this Commission i"n 1997, thnt In return for its immediate ability to receive 

hundreds of millions of dollars in dial-around compensation, Verizon would file 

NST compliant rates In tho various stntes, and if those NST compliant rates were 

ultimately found to be lower than the rute.q in effect on and after April 15, 1997, 

refunds would be made back to that date. Verizon did not hesitate to grab the dial

arotmd compensation monies, but when it come time forVerlzon to honor its side 

of the bargain - to file NST compliant rates and glve refimds in order to make 

payphone providers whole- It has contemptuously reneged. 

For the reasons set forth herein, and in all previous submissions In 

this docket (including but not limited to the IIIinois Reply and the Florida Letter), 

the BOC Comments are without merit, and the IPANY Petition for an Order of 
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Pre-emptlon and Declaratory Ruling should be expeditiously granted. 

Dated: January 21, 2010 
Albany, New York 

Respectfully submitted, 

By: 

50 

Herzog La Firm 
7 Southwoods Boulevard 
Albany, New York 12211 
Tel: {518) 465-7581 Ext. 185 
Fax: (518) 462-2743 
email: kl'oland@hel'zoglaw.com 



. ) 
'1 .. 

.· 
KELLOGG, HUBER, HANSEN, TODD & EVANS/ P.l.LC. 

1301 K'STRtEl'. N.W. 

SUITE: 1000 WEST 

WASHINGTON. O.C. .2000t5·3317 
MICHAEL K. KELl.OGG 

- PE.TEft W. HUBER 
MARK C. HANSEN 

t2021 326-?900 

K. CHRIS TODD . 
MARK L. E::VANS 
.JUF'"REY A. LAMKEN 
.-..us-rll'll C. SCHLICK 

. t;x Parte Filing 

Mary Beth Richards · 
Deputy Bureau Chief 
common carrier Bureau . 

. April lO, l997 

Federal communications Commission 
1919 M·e~reet, N.W., Room 500 
·Waehing\:on •. D.c. 20554 

I 

In re Implementation of the Pay Telephone 
Reclassification and Compensation Provisions 
of the Telecommunicationg Aot of 1996, 
cc Docket No. 96-128 · 

• FACSIMILE!: 
U~0213aS•7iilliiD 

~ Dear Mary Beth• 

I am writing on behalf of the RBOP Payphone coalition to . 
requeat a limited Naiver of the Commissioti 1 S intrastat~ tariffing 
:requirements for basic payph·one linea and unbundled features and 
functions, as set forth in the commission's Opderij in.the above
captioned docket. I am also authori:ted to state that Ameritech 
joins in thj.s request;' · 

............. ,_ 

As we disoussecy yeste:r:day ,. ~nd as I explained in my Letter 
of April. 3, 1997, none ·of us understood the payPhone orders tn 
require existing, previo~aly-tariffed intrastate payphone 
services, such as the COCO'!' line",' l:o meat t.he Commtssion•s •new 
se>Vioes" test. It was.our good.faith belief that the •new 
1:.'ervices" teet applied only to llllli services tariffed at the 
federal level. It w11s not'uittiJ...the Bureau issued its 
'Clarification of State Tariff~ng_Requirements• as part of its 
Order o£ April 4, 1997 1 that we learned otherwise •. 

In most States, ensuring thab p~evioualy tariffed payphone 
services meat; the 'new services' test, although an onerous . , 
process, . should nqt be too problematJ.c. l'le are gathering the 
relevant cpst information·and will be prepared to certify that 
~h.~se tariffs satisfy the costing standards '?f the •new .services' 
test. In soma St~t~s1 however, there.may be a discrepancy . 
between thlif exist:~.ng state tariff l'ate and the •new services• 
test:; ·iui·.a result, new·tariff rates 111ay have to bs filed. For 
ex~mple, it appears that, in a few States, the existing state. 
tariff rate for the COCOT line used by independen~ PSPs may be 

. -
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too low to meet the 'new services• ·teet ant\ w.ill ~herefor!' have 
to _be raised. 

In order to-allow deregulation to move forward and ensure 
that LEC PSPs are able to compete on a'"level playing field 
starting, ·ae planned, on April·15,. 1997, we propose that the 
limi~ed waiver issued by tpe Commission on.April ~for inte5.state 
tarLf;fs apply to intrastate payphone tariffs as well.. . · · 
sp.ec:ificalJ.y, ·We :.:eguest that the COmmission grant us 45· days 
from the April 4th ~·to fil~ new intra~tate tariffs, ip those 
States and for tnose services whe~s new tariffs e:.:e required, 
Each LEC will undertake to file with the·commipsion a:written ~ 
~ document, by April 15, 1997, attempting to identify those 
tariff rates. that may have to be revised, . · 

unlike with federal tariffs, there is·of course no guarantee 
that the States will act within 15 days on theae new tariff 
J:flinga, particularly where :tate a are .being increased pursuant to 
feder11l· gu~delines • l'.rovided,_ -howe11"er, · that we undertake and · 
follow-through on our commitment to ensure that existing tariff 
rates colllply with the 'naw aervices' test and, in those States 
and for those services where the tarife rates do not comply, to 
file new tariff rates that will comply, we believe·that we should 
be.eligible for per call compensation "starting on April lSth. 
onoe ~he.new etate tariffs go into effeot, to the extent that the 
new tariff rates are lower than the existing ones, we will 
undertake to :.:eimburse or provide a oredit to those purchasing 
the servi~ee baok to April,lS, 1997 .. (! shcu~d note that the 
.f:l.led-rate;dootrine precludes either the atate or federal 

. government from ordering sucn a retroactive rate adjustment. 
Hbwever, we can· and do voluntarily undertake to provide one, 
consistent with st~t~ regtila~ory requirements, _in tbis·~ique 

'circumstance. Moreov.er, we will not seek additional . · 
reiinburaement t;o the extent that tBl1iff. rates.are raised as :a 

· result of. applying the •naw services' test,) 

The LRCs thus ask"the Commission to waive ~s requi~ement 
that effective intrastate payPhone tariffs meet the •new services 
test,• aubjeot to three conditional (l) LECs must fi~e a written 
ex parte. with the Commission by April 15, 1997 ,· in which they 
attempt to identify any potent~ally non-compliant state tariff 
ratesr (2) where a l.EC's state tariff .-ate 'does not oomply with 

· the 'new BElrvlces'· test; the LEC must file a •new state ~ariff .. 
rate that dces comply within 45 ·days of ~he April 4, 1997 Ql:dlu:, 
and (3).in the event aLEC files a new tariff rate to comply with 
the "new services' teat pursuant to this lo!aiver, and the new ·. . 
tariff rate is lower ~han the previous tariff rqte as· a result of 
applying the 'new services' test: th.e l.oEC will undertaka · 
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(consistent with state regulations) to provide a credit or other 
compensation to pu~chas~rs back to-April 15, 1997. 

~he requested waiver ~s a~propriata b6th because special
circumstanoes warran~ a deviat~on from the general rule and 
because the waiver will serve the public interest. Because th6 
fedeial 'ne~·services''test has not previously beeri ~pplied to 
existing, state serviaes --and because the,LECs"did not ·· 
understand the Cornmipsion to be requiring such an aP,plioation of 
the test until the Commission issued its olarifioation order just 
a few days ago ·-- speoial oircumlit:ances. exist· to grant:· a lim.ited 
waiver of brief duration to address this responsibility. In 
addition, granting tho waiver in this limited oiroumstanoe will 
not undermine, ancj. i!J oon!listent,with, tho Commiesion•s·overal,l 
policies in cc·oaaket No. 96-129 to ~eolassify LEC PaYPhone 
assets and ensure fai~ P~P oompensation·for all calls -originated 
f:o:om payphones: And oompetiilg PBPs will suffer no disadvantage. 
Indeed, the voluntary reimbursem~nt meohanism disouased above -
whioh.ensu~es that PSPs are compensated if·ratea go down, but 
does not requi:o:e ~ham to pay retroactive additional oompansatiott 
if Tates go up -- will ensure that no purohaser of payphona · 
servioes is placed at a disadvantage due to the limited_.waiver. 

Aocordingly, we request a limited waiver, as outlined above, 
of the Commission's intrastate tariffing requirements for basic 
payphone·lines and unbund~ed features and funotiona. 

' w~a~pre~iate your urgent consiqaration of this mactar. 
C?pies of.fhis letter have been served by ha~d on the APCC, AT&T, 
MCt and Spr.int. . · -

CCI Dan Abeyta 
!thomas Boasberg 
Craig llrown 
MichellE< carer 
Michael Carow tz 
James caaserly 
James Colt)larp 
Rose M. Crellin 
Dan Gonzalez 

Yours sincerely, 

~~.v.Sz-~ 
Michael K. K~llogg Q 

. Christopher Heimann• 
Radhika Karmarkar 
Regina Keeney 
Linda Kinney 
Carol Matt~y · ' 

.A. Richard M~tzger. 
'John i:l. Muleta 
Judy Ni tsc\le 

Brent Olson 
Michael Pryor 
James Schlichting 
lllaisa Qcinto 
Anne Stevens 
Richard Welch 
Chr~stopher -.Wright 
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Common Carrier Bureau_ . • 
Federal Communications Comm'n 

·1919 ·M Street, N, W, ,_ Room 500 
washington, D.C. 20554 

Xn re Implementation of the Pay Telephona 
Recl~e~ificacion and.Compensation Prov{aionp 
of the Teleaommunicatlona Act of ~996, 
CC Docket No. 96:128 

De~r Mary lleth: 

f'ACSIMlLit 
l.e.021 320·'19glill 

.. This letter will clarify the 
b~half of the nooca for a limited 
intrastate tariffing requirements 
unbundled features and functions. 

request l 
WaiV!ll' Of 
for basic 

mado yeste~dRy on 
tha Commission's 
payp~sone Hr.ea and 

To the beet ·of my knowladge, all the RDOCo have for will by 
·April 15, 1997, have) effective state tariffs for all the baaia 
payphone line' and unbundled features and funotione required by 
the commiaeion•s order. We are not ~eeking a waiver of that 
requirement, We seek a waiver only of the requirement that thoea 
intrastate tariffs satisfy the Commission's 'new Qer~ice$' test. 
The waive~: will allow LECs 45 days (from the llpril ·.t Order) to 
gather the relevant cost information and ·either be prepared •.o 
aertify that tl).e eJ<ieting· tariffs sat:!a'fY the costing sl:andarda 
of the 'new services' teat or to filo new or·reviaed ta~iffa that 
do saqsfy those standards. Fut•tha:r:more, aa not.ed, wher& n<:>w or 
revised tariffs are requir~d and the new tar~ff ra~eo are lowe~ 
than the existing ones, w~ will undertake (oonaistent with state 
requirements) to relmburs~ or provid~ a credit back to ~pril 15, 
199'/, to those pu'L"chasing the services under the existing 
tariffs. 
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I hope this clnrification is helpful, copies of this letter 
have been served by hand on the APCC, A~&T, MCI and ~print, 

oc: 
' 

Dan Abeyta. 
Thomas Boosberg 
Craig lli'OWn 
Miohell~ Carey . 
Michael ca~pwltz 
Ja_mos casGerly 
James Coltharp 
Ross M, Crellin 
Dan ·aonzalez 
Chrl~:~toph~r Heimann 
Radhika Karmarkar 
Ragina'Keeney 

Yours sincerely; 

'""·"·~ ........ Q L&::>.J)nl'<- -
Michael K. Kellogg : ~' 

Linda Kinnoy 
Carol Mnttey 
A. Richard Metzger 
John B, Muleta 
iludy Nitsche 
Brent Olson 
Michael l'ryor . 
James Schlichting 
Blaiee Scinto 
Anne Stevens 
Richard· welch 
Christopher Wright 

,I 
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PROPOSED FCC RELIEF IN RESPONSE TO 
INDEPENDENT PAYPHONE ASSOCIATION OF NEW YORK, INC, 

PETITION FOR A DECLARATORY RlJLINq 

1, The FCC should declare that the val'lous Pay phone Orders require Vel'izon New 

York to give refunds to Independent Payphone Providers (lPPs) ilt New York, 

back to April, 1997, for line and usage chm·ges which exceeded New Services 

Test- compliant rates. Such reftmds should be made with interest of 11.25%. 

2. The decision of the Appellate Division ofthe N<>w York State Supreme Court, 

whioh declared the FCC dfd not intend to authorize reftmds, and that refunds were 

not avaUable to IPPs, should be pre-empted and set aside as conflicting witll 

orders ofthe FCC. 

3. The antount of the reftmds should be the diffui·ence between the pre-existing line 

and usage charges in effect on Aprill5, 1997, and the lower line and usage rates 

approved as NST-complia.llt by the New York State Public Service Commission, 

which became eff~ctive 011 August 30, 2006, 

4. If Verizon disputes using tlte NST-compllantrates wltich went Into effect In 

August, 2006 ns the basis for calculating the refunds, it should be authorized to 

file an objection with the FCC within thirty days of the releaso of the FCC's 

Order, and the FCC wlll thon determine the amount of refunds (together with 

interest) which should be made. 



INDEPENDENT PAYPHONE ASSOCIATION OF NEW YORK, INC. 

PETITION FOR PRE-EMPTION AND DECLARATORY RULING 

CC DOCKET 96-128 

TIMELINB OF NEW YORK STATE PROCEEDING 

Verizon (then New York Te.lephone) underlying payphone rates were filed with New 

YorkPSC In late 1980's or eal'ly 1990's. Rates were based on traditional, embedded or 

residual'y costs. 

December 31, 1996 - Verlzon files revised line rates, in response to JICC Payphone . 

Orders, to be effective April 15, 1997. Such revised rates were filed only for "smart" 

payphone lines used by Vel'izon payphones. Pre-existing rates for "dumb" payphone 

Jines- used by IPPs- were not clmnged. 

January, 1997- Independent Pay phone Association of New York (IPANY) submits 

objection to PSC Staff over Vel'lzon tariff filing as not meeting FCC Orders, but is denied 

access to Verizon cost studies supporting filing. 

March 31, 1997- PSC approves Verizon tat·iff on temporary basis on ground there was 

"no subsidy of local coin service currently flowing fi:om. other in!l·astate services". There 



was no review of whether the FCC's New Service Test stftndnrds were followed. In light 

ofiPANY objections, PSC continues review ofVerlzon's tariff. 

April12, 1997- IPANY a~ks PSC to direct Verizon to provide the cost studies 

suppm1lng its payphone rates. PSC declines to do so. 

April 15, 1997 -FCC Common Carder Bure11u issues "Refund Order" giving Verizon 

and other RBOCs until May 19 to file NST compliant revisions to state pay phone tariffs. 

May 19, 1997- Pursuant to "Refund Order", Vel'lzon files changes to its state payphono 

tal'iff for "Smart Line" phones (used by Verizon) but not "Dumb Line" phones used by 

IPPs, and incorrectly certifies its IPP ratos comply with the NST. 

July 21, 1997- Verlzon files additional tariff revisions, pursuant to "Refund Order", 

allegedly to bring payphone rates in conformance with NST. 

July 30, 1997- PSC continues review ofVerlzon's tadff by issuing Notice Requesting 

Comments ln Case 96-C-1174 nnd submission date for comments is extended to 

September 30, 1997. 

Septeml>er 30, 1997- IPANY submits comments showing Verizon's payphone rates did 

not comply with the New Services Test. 

2 



October 1997- December 1, 1999- PSC keeps proceeding to review tariffs open, but 

takes no action. 

December 2, 1999 - IP ANY files supplementa I complaint supported by an expert's 

affidavit and cost study, asking PSC to resolve Issues pending since April!, 1997, In 

light of FCC's NST Orders, I.e., the validity ofVerlzon's payphonerates. Complaint 

also asks for refunds back to April, 1997, once properNST rates are established. This 

complaint is consolidnted with ot·iginal proceeding inve.~tlgating Verizon;s payphone 

rates. 

January 5, 2000 - PSC issues Notice Requesting Comments on IP ANY's December 2, 

1999, Complaint. 

February- April, 2000 - Verizon and IPANY submit comments and replies to PSC. 

March 2, 2000- FCC Common Carrier Bmeau Issues Bureau Wisconsin Order generally 

endorsing IP ANY positions. 

October 12, 2000- PSC Issues Order holding Dmeau Wisconsin Order does not apply in 

New York, and finding Verlzon's pre-existing payphone rates complied with the NST 

3 



because they "recover direct embedded cost plus a l'easonable contribution toward 

common costs". (emphasis added). 

December 8, 2000 - IP ANY timely files Petition for Rehearing ofPSC Order of October 

12,2000. 

January- March, 2001- Verb;on and IPANY submit comments and legal arguments on 

IPANY Petition for Reheal'ing. 

September 21, 2001 - PSC issues Order Denying Petition for Rehearing of October 12, 

2000, Order. 

January 18, 2002- IPANY timely files Atticle 78 Petition in New York State Supreme 

CoUI't challenging PSC's Orders approving Verizon's payphone tariffs, with request for 

refunds. 

January 31, 2002- FCC issues Commission Wisconsin Order upholding, in significant 

regard, Bureau Wisconsin Order. IPANY Immediately bl'ings that Order to the attention 

of the Court. 

March 8, 2002 - PSC Answer to Supreme Comt in Article 78 proceeding states PSC will 

not follow FCC mlings in Commission Wisconsin Order. 
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July 31, 2002- New York Supreme Court (Leslie E. Stein, J.S.C.) Issues Decision and 

Order (1) selling aside PSC approval ofVerlzon 's payphone rates, and remanding for 

further proceedings, (2} holding FCC's Wisconsin Orders are inapplicable to determining 

NST rates, and (3) dh·ectlng reftmds be made lf pre-existing rates did not comply with the 

NST. 

August- September, 2002- Verizon and IPANY submit Petitions for Clarification or 

··Reargument to Supreme Comt. 

March 17, 2003 -Individual IPPs file Second Complaint with the PSC again asking it to 

apply the FCC's Second WlscmtMin Order and award refunds (hoping to reverse the 

PSC's earlier refusal). (Second IPP Com}>laint). 

April 17, 2003 - PSC Issues Notice Regarding Complaints in Cases 03-C-0428 and 03-C-

0519 and refers Second IPP Complaint of March 17,2003, to Offico ofHearings and 

Alternate Dispute Resolution. 

May, 2003 -May, 2006- Proceedings bofore PSC in Second IPP Complaint, including 

review ofVerizon cost study submilted in June, 2003." . 

5 



May 1, 2003 ·- Supreme Court Issues DeciRion and Order on rehearing generally 

upholding earlier decision of July 31, 2002, Including: 

a. PSC did not propel'ly approve Verizon's pre-existing rates as NST compliant. 

b. On remand, PSC was not required to apply holding of eitl1er Bureau Wisconsin 

Order. or Commission Wisconsin Order. 

c. Refunds would be requh·ed as of April IS, 1997, if correct NST rates were lower 

than Verizon's pre-existing (and unchanged) mtes. 

August- September, 2003 - Verlzon and IPANY both file appeals to the Appellate 

Division of State Supreme Comt. 

Murch 25, 2004 -Appellate Division issues Order reversing Supreme Court, holding: 

1. PSC had no duty to follow and apply eitl1er the Bureau Wisconsin Order or the 

Commission Wisconsin Order, because they only up plied to the four largest LECs 

in Wisconsin. 

2. The FCC's Refund Order did not apply to Vel'izon because It had not filed 

cOl'rective tariffS between April IS and May 19, 1997, and did not require Verizon 

to pay refhnds even ifits payphone rates were never in compliance with the NST. 

July 2, 2004 ·-IPANY files Petition for Leave to Appeal to New York Comt of Appeals 

or, in the Alternative, for a Stay ofFmther Proceedings Pending a Ruling From the FCC 

Alter Refel'l'al. Verizon opposes request for referral to FCC. 
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September 21, 2004- New Y Dl'k Court of Appeals denies IPANY Motion without 

comment. 

December 29, 2004- IPANY files Petition for 01·der ofPre-Emptlon and DeclaratOI'y 

Ruling at FCC In CC Docket96-l28. 

June 30, 2006- After reviewing Verizon cost studies submitted In June, 2003, PSC 

issues Order in Second IPP Complaint Resolving Complaints and Inviting Comments 

Regarding Public Access Line Rates, which applies PSC's intol])retation ofNST rules, 

and directs Verlzon to file significantly lower payphone line and usage rates. Order also 

seeks comments on how ol'iginal rates from 1997 should be treuted i.e., should there be a 

proceeding to determine whether those original rates complied with the NST. (Although 

the new rates 8J)proved in 2006 as NST compllant were significantly lower than the 

original rates which remained mwhmiged until2006, the PSC had not conducted tho 

remand required by the Supreme Coutt to determine If the original rates met the NST 

criteria). 

May 24, 2007- PSC issues Order Denying Rehearing and Addressing Comments in 

Second IPP Complaint, which generally upholds its earlier rutc determination (requiring 

significantly lower IPP lino and usnge rates) but also refuses to conduct the Coun-order 
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remand to review the 1997 rates until the FCC determines whether Jefunds are required 

under the FCC's Orders. 

January 21, 2010 
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