Beforethe
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Washington, DC 20554
In the Matter of
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)
)
)
Seeks Comment on Petition for )
Expedited Declaratory Ruling from )
GroupMe, Inc. )

)
Rules and Regulations Implementing the )
Telephone Consumer Protection Act of 1991 )
COMMENTSOF THE CARGO AIRLINE ASSOCIATION

The Cargo Airline Association (“CAA%respectfully submits these comments in
response to the July 24, 2012 Public Notice (“Rullbtice”) released by the Consumer and
Governmental Affairs Bureau (“Bureau”) in the abaaptioned proceedirfg. The Public
Notice seeks comment on a Petition for Expeditedd@atory Ruling and Clarification
(“Petition”) filed by GroupMe, Inc. (“GroupMe’§. As part of its Petition, GroupMe asks the
Federal Communications Commission (“*Commission’glaoify that consent for certain non-
telemarketing, informational calls or text messagesireless telephone numbers under the
Telephone Consumer Protection Act (“TCPAMay be given through intermediaries. CAA

supports GroupMe’s request and encourages the Cssianito seek comment on CAA’s

1 CAA is the nationwide trade organization represenithe interests of the United States all-
cargo air transportation industry. CAA memberdude ABX Air, Atlas Air, Capital Cargo,
DHL, FedEx Express, Kalitta Air and UPS Airlines.

2 Consumer and Governmental Affairs Bureau Seeks Comment on Petition for Expedited
Declaratory Ruling from GroupMe, Inc., CG Docket No. 02-278, Public Notice, DA 12-1180
(rel. July 24, 2012).

% See GroupMe, Inc., Petition for Expedited DeclaratomyliRg and Clarification, CG Docket
No. 02-278 (filed Mar. 1, 2012) (“GroupMe Petitign”

447 U.S.C. § 227.



separate Petition for Expedited Declaratory Rutiegarding package delivery notifications,
which is attached.

The TCPA requires parties to obtain “prior expresssent” from the called party to
place non-emergency calls using automatic telepldaimg systems (“autodialers”) or artificial
or prerecorded voice messagestiter alia, wireless telephone numbersCAA agrees with
GroupMe that obtaining consent directly from theipeent of a call or text message to a wireless
telephone number “is not possible in all instaricasgd the Commission has previously
recognized that a party that obtains consent @raththority to make an automated call can
transfer that consent to an associated party.ekample, in 2008, the Commission found that
third-party debt collectors could place autodiaded prerecorded message calls to wireless
telephone numbers that had been provided in coiemewith an existing debt, stating that such
calls “are made with the ‘prior express consenthef called party® In addition, the
Commission in 2005 clarified that State Farm ageatsd rely on State Farm’s existing business
relationship with policyholders to place otherwisstricted telemarketing calls to those
policyholders on behalf of State FafniThe Commission should likewise confirm here tirat,
limited circumstances, parties can transfer congeplace autodialed and prerecorded non-

telemarketing, informational calls and messagesiteless telephone numbers.

®47 U.S.C. § 227(b)(1)(ABee also 47 C.F.R. § 64.1200(a)(1). The Commission had theit
short message service (“SMS”) messages are “aahidér the TCPA.See Rules and
Regulations Implementing the Telephone Consumer Protection Act of 1991, Report and Order,
18 FCC Rcd 14014 1 165 (2003).

® See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991,
Request of ACA International for Clarification and Declaratory Ruling, Declaratory Ruling, 23
FCC Rcd 559 1 9 (2008).

’ See Rules and Regulations | mplementing the Telephone Consumer Protection Act of 1991,
Request of State Farm Mutual Automobile Insurance Company for Clarification and Declaratory
Ruling, Declaratory Ruling, 20 FCC Rcd 13664 (2005).
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CAA recently filed the attached Petition for Exgedi Declaratory Ruling, in which
CAA asks the Commission to recognize the publieriggt in receiving time-sensitive package
delivery notifications and issue a declaratorynmglthat will enable CAA members to contact
package delivery recipients on their wireless teteye numbers. CAA requests that the
Commission confirm that delivery companies can aglyrepresentations from package senders
that a package recipient consents to receivingdgaltrl and prerecorded customer service
notifications regarding the shipment through wissléelephone numbers. Specifically, the
provision of a package recipient’s wireless teleghoumber by a package sender should
establish prior express consent for shipping congsaio send notifications related to that
package. As GroupMe states, package deliveryicatibns and other informational
communications services are “not what Congressrhadnd when it adopted the TCPA” and
do not “raise any of the consumer protection isshesCommission sought to resolve in its
implementing regulations” The Commission should therefore seek commenndrgeant
CAA's Petition as soon as possible.

Respectfully submitted,

Moph (T Wb

Stephen A. Alterman
President

Cargo Airline Association
1620 L Street, NW

Suite 610

Washington, D.C. 20036
202-293-1030
salterman@cargoair.org

August 30, 2012

8 See GroupMe Petition at 19.
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Federal Communications Commission
Washington, DC 20554

In the Matter of

Cargo Airline Association CG Docket No.
Petition for Expedited Declaratory Ruling
Regarding Non-Telemarketing

Package Notifications

CG Docket No. 02-278

Rules and Regulations Implementing the
Telephone Consumer Protection Act of 1991

N N N N N N N N N

PETITION FOR EXPEDITED DECLARATORY RULING

The Cargo Airline Association (“CAA™,pursuant to Section 1.2 of the Federal
Communications Commission’s (“Commission”) rufdsereby respectfully submits this Petition
for Expedited Declaratory Ruling regarding the pélene Consumer Protection Act (“TCPA”)
and the Commission’s TCPA rulésCAA requests that the Commission clarify thatgémtain
limited circumstances, prior express consent teivecautodialed and prerecorded non-
telemarketing calls and messages (including texdsanges) under the TCPA can be provided
through an intermediary or associated third pag8pecifically, the Commission should confirm
that delivery companies can rely on representatimms package senders that a package
recipient consents to receiving autodialed andgaeded customer service notifications

regarding the shipment through wireless telephamebers. Alternatively, the Commission

! CAA is the nationwide trade organization repreiseyihe interests of the United States all-cargo ai
transportation industry. CAA members include ABX, Atlas Air, Capital Cargo, DHL, FedEx
Express, Kalitta Air and UPS Airlines.

247C.F.R.81.2.
347 U.S.C. § 227.
*47 C.F.R. § 64.120& seq.



should declare that package delivery notificatiaresexempt from the TCPA'’s restriction on
autodialed and prerecorded calls and messagesdtess telephone numbers.

CAA MEMBERS NEED TO PROVIDE TIME-SENSITIVE PACKAGE DELIVERY
NOTIFICATIONS.

CAA members transport cargo throughout the worlcheet customer demand. Our

members transport more than 87% of total domestieRue Ton Milesand sort and deliver

millions of packages nightly. In the course okthusiness, our members need to notify package

recipients of the shipment, arrival, or schedulelivéry date of a package; failed attempts to
deliver specific packages; or that a package ifgabla for pickup at a specific carrier location.
Such notifications maximize convenience to packaggients, facilitate the timely delivery of
packages, and allow CAA members to provide deligenyices in an efficient, cost-effective
manner.

Delivery notifications can also significantly reduimstances of package theft from front
porches and building lobbies, which has becomeiamaide problenf. Incidents of package

theft increase sharply around the winter holidaysl police report that some thieves will clear

® FAA Aerospace Forecast, March 2011.

6 See, e.g., Gigi Barnett,Stolen Packages From Front Porches a Satewide Trend, CBSBALTIMORE (Dec.
29, 2011, 6:08 p.m.), http://baltimore.cbslocal.¢2011/12/29/stolen-packages-from-front-porches-is-a
statewide-holiday-trend/; Andrew Adams and Shar&,Rzhristmas Packages Solen From Front Porch
Prompt Police Warnings, DESERETNEWS (Nov. 30, 2011 5:53 p.m.),
http://www.deseretnews.com/article/705395157/Chnast-packages-stolen-from-porch-prompt-police-
warnings.html; Jack DurschlaBolice Blotter: Shoplifting, Siolen UPS Packages, WEST ORANGE PATCH
(May 30, 2012), http://westorange.patch.com/arsigelice-blotter-shoplifting-stolen-ups-packages;
Reports of Solen Packages on the Rise, CBS2 CHIicAGo (Dec. 22, 2011, 10:06 p.m.),
http://chicago.cbslocal.com/2011/12/22/reportstofen-packages-on-the-ris&erman Village Sees
Increasein Stolen Packages, 10TV (Feb. 27, 2012, 4:42 p.m.),
http://www.10tv.com/content/stories/2012/02/27/eohus-german-village-sees-increase-in-stolen-
packages.htmiNew Video Shows Another Alleged Package Theft, KTRK (Dec. 16, 2011),
http://abclocal.go.com/ktrk/story?section=news/lI&a#=8469619; Matthew Hathawajf,ps to Avoid
Having Holiday Packages Stolen off Your Doorstep, St. Louls POST-DISPATCHONLINE (Dec. 21, 2010,
11:43 a.m.), http://www.stltoday.com/business/calsfaavvy-consumer/tips-to-avoid-having-holiday-
packages-stolen-off-your-doorstep/article_647edid2a-11e0-baaa-00127992bc8b.html.



an entire neighborhood of packages during theseVitpume period$. In the Boston area, this
past holiday season was one of the worst on rdooqgackage theft. As one local newspaper
noted, “the dismal state of the economy — and piekiin online shopping and shipping —
seems to be making conditions ripe for porch-pigkfh

When signatures are required for delivery, oneusfroember carriers reports that
making pre-delivery notification calls to residetiecipients with wireline service improves the
likelihood of a successful delivery by thirty pemte Its customer research indicates that sixty-
one percent of residential recipients that missddl@ery did not know that the delivery was
coming or when to expect delivery. Pre-deliveryiffraation calls allow the package recipients
to make arrangements for someone to be home andosithe package or to make other
arrangements with the package delivery company.rdeppients that do not want to receive pre-
delivery notification calls, our member companiésvathem to opt out of receiving further
calls, or if the recipient prefers, they can regiso receive text or email notifications instead.

Unfortunately, because of uncertainty over thepeanf the TCPA's restrictiomSCAA
members currently provide only a limited numbecofsumer-friendly package notifications to
wireless telephone numbéfs.CAA respectfully requests that the Commissiomgaize the

public interest in receiving time-sensitive packagéfications and issue a declaratory ruling

" See, e.g., Sarah BatisteRolice See Increase in Solen Holiday Packages, WBTV (Dec. 6, 2011,
6:34 p.m.), http://www.wbtv.com/story/16203543/gelisee-increase-in-stolen-holiday-packages.

8 Stephanie Ebbert and Brian R. Ball@ift Deliveries Prove Ripe for Theft, BOSTONGLOBE (December
22, 2011), http://articles.boston.com/2011-12-2R180547494_1 packages-fruit-basket-porches.

° The Commission may issue a declaratory ruling ifgating a controversy or removing uncertainty. 47
C.F.R. 812

' For example, some consumers have provided thestess telephone number to a CAA member as part
of an account with that member.



that will enable CAA members to contact packagév/dgf recipients on their wireless telephone
numbers.
THE COMMISSION SHOULD CONFIRM THAT DELIVERY COMPANI ES CAN
RELY ON REPRESENTATIONS FROM PACKAGE SENDERS TO ESTABLISH
“PRIOR EXPRESS CONSENT” UNDER THE TCPA.

The TCPA requires parties to obtain “prior expresssent” from the called party to
place non-emergency calls using automatic telepldaimg systems (“autodialers”) or artificial
or prerecorded voice messagester alia, wireless telephone numbérsParties also must
obtain prior express consent from the called parfylace artificial or prerecorded voice calls
and messages to residential telephone numbergcsubijcertain exemptiorts.

Through this Petition, CAA asks the Commissionl#ify that, in certain limited
circumstances, prior express consent to receivalaleéd and prerecorded non-telemarketing
calls and messages (including text messages) @bess telephones under the TCPA can be
provided through an intermediary or associateditharty. The Commission should confirm
that delivery companies can rely on representatfiimms package senders that a package
recipient consents to receiving autodialed andem@ded customer service notifications
regarding the shipment. Specifically, the provisad a package recipient’s wireless telephone

number by a package sender should establish pquess consent for shipping companies to

send notifications related to that package.

147 U.S.C. § 227(b)(1)(ARee also 47 C.F.R. § 64.1200(a)(1). The Commission had theit short
message service (“SMS”) messages are “calls” uti#eT CPA. See Rules and Regulations
Implementing the Telephone Consumer Protection Act of 1991, Report and Order, 18 FCC Rcd 14014
1 165 (2003).

1247 U.S.C. § 227(b)(1)(B¥ee also 47 C.F.R. § 64.1200(a)(2). As discussed beloeyGbmmission
has already exempted package shipment and dehegifications from the TCPA’s restriction on
prerecorded voice message calls to residentigitelee numbers.



A package sender initiates a shipment and proatled the necessary information —
including the recipient’s address and contact mition — to the delivery company. By
providing the sender with a contact telephone nunthe recipient has authorized calls to that
number regarding the delivery, whether by the @glixcompany or by any other member of the
supply chain that facilitates delivery. Thus, thex a preexisting relationship between the
package recipient and the package sender (on wisbsdf the notification call is made). The
package sender is effectively acting as an interangdr associated party for the package
recipient, consistent with the flow of goods withire supply chain.

CAA members, on the other hand, typically do notehany direct contact with package
recipients until the package has been shippedyandlly only at the time of delivery). Delivery
companies must rely on the information providedh®/sender to complete the transaction and
have no other way of contacting a package recipignfact, it would be impossible for them to
provide millions of package notifications each dafey first had to obtain consent
independently from each package recipiénEor example, manually dialing a wireless
telephone number to provide a notification — orreteeseek separate consent — is not an option
due to the number of packages delivered each day.

The Commission has previously recognized that &y plaat obtains consent or other
authority to make an automated call can transfar¢bnsent to an associated party. For
example, in 2008, the Commission found that thedypdebt collectors could place autodialed
and prerecorded message calls to wireless telephanbers that had been provided in

connection with an existing debt, stating that scalls “are made with the ‘prior express

13 see also, e.g., Petition for Expedited Declaratory Ruling and Cliadtion, GroupMe, Inc., CG Docket
No. 02-278, 16, 18 (filed Mar. 1, 2012) (notingttbataining consent directly from a text message
recipient “is not possible in all instances everewkhe recipient . . . would like to receive the te
message”).



consent’ of the called party. In addition, the Commission in 2005 clarifiedttSaate Farm
agents could rely on State Farm’s existing businglssionship with policyholders to place
otherwise restricted telemarketing calls to thaskicpholders on behalf of State Far The
Commission should likewise confirm here that paeksgnders can transfer consent for delivery
companies to place autodialed and prerecordedeleméarketing calls and messages to the
wireless telephone numbers of package recipients.

Confirming the ability of delivery companies toy@n representations from package
senders would also be consistent with the ComntissieceniRobocall Report and Order.*® In
that decision, the Commission acknowledged thatéless services offer access to information
that consumers find highly desirabfg."It highlighted the benefits of informational catb
wireless telephone numbers — including packageeisiicalls — and affirmed that it did not want
to “impede” or “unnecessarily restrict” these “higlesirable” calls?®

ALTERNATIVELY, THE COMMISSION SHOULD DECLARE THAT P ACKAGE
DELIVERY NOTIFICATIONS ARE EXEMPT FROM THE TCPA'S R ESTRICTION
ON AUTODIALED AND PRERECORDED CALLS AND MESSAGES TO
WIRELESS TELEPHONE NUMBERS.

The TCPA grants the Commission authority to execeptain calls and messages from

its restrictions. For example, it can exempt, fribva restriction on autodialed and prerecorded

calls and messages, such calls and messages tessitelephone numbers “that are not charged

14 See Rules and Regul ations I mplementing the Telephone Consumer Protection Act of 1991, Request of
ACA International for Clarification and Declaratory Ruling, Declaratory Ruling, 23 FCC Rcd 559 19
(2008).

1% See Rules and Regul ations | mplementing the Telephone Consumer Protection Act of 1991, Request of
Sate Farm Mutual Automobile Insurance Company for Clarification and Declaratory Ruling,
Declaratory Ruling, 20 FCC Rcd 13664 (2005).

16 See Rules and Regulations | mplementing the Telephone Consumer Protection Act of 1991, CG Docket
No. 02-278, Report and Order, FCC 12-21 (rel. BE&H2012) (Robocall Report and Order™).

71d. 1 29.
181d. 9 21, 29.



to the called party, subject to such conditionthasCommission may prescribe as necessary in
the interest of the privacy rights the provisiomignded to protect:® Although package
delivery notifications are already exempt from T@PA'’s restriction on prerecorded voice
message calls to residential telephone nunfl¢he& Commission has not exempted such
notifications from the restriction on autodialedlgrerecorded voice calls and messages to
wireless telephone numbers. The Commission shegloiynize the public interest in receiving
time-sensitive package notifications and issueciadatory ruling clarifying that such
notifications made through autodialed and preremichlls and messages (including text
messages) are not restricted by the TCPA.

CAA appreciates and supports the TCPA’s goal dfictsg a barrage of telemarketing
calls to wireless (and residential) telephone nusib@ackage delivery notifications, however,
do not involve any telemarketing, solicitation,aalvertising. Nor do they trigger the other
concerns that Congress was attempting to addremsgiinthe TCPA, such as dialing random or
sequential numbers and endangering public safetyibg up blocks of telephone linés.And
there is no invasion of privacy resulting from themtifications, as they are connected to
packages already being delivered to a recipiemttadnor other designated address.

The benefits to consumers, and the reality of tedeymmunications landscape,

underscore the need for the Commission to findttiefl CPA was not intended to restrict these

1947 U.S.C. § 227(b)(2)(C) (stating that the Cominissnay make such exemption “by rule or Order”).
The Commission has exempted autodialed and preledenessage calls from wireless carriers to their
customers when the customer is not chardg@des and Regulations Implementing the Telephone

Consumer Protection Act of 1991, Report and Order, 7 FCC Rcd 8752 § 43 (1992).

2 see 47 C.F.R. § 64.1200(a)(2)(iii)(providing an exeroptfor calls made for a commercial purpose but
that do not include or introduce an unsolicitedeatigement or constitute a telephone solicitatisss;

also 47 C.F.R. 8 64.1200(a)(2)(iv) (providing an exeroptior calls to persons with whom the caller has
an established business relationship at the timedHh is made).

2l See, eg., S. Rep. No. 102-178, at 1-2 (199printed in 1991 U.S.C.C.A.N. 1968, 1968;R. Rep.
No. 102-317, at 10 (1991); 137 Cong. Rec 35303197 Cong. Rec. 30821 (1991).



brief notifications. As noted above, members efdl-cargo air carrier industry provide an
important public service both by, for example, fyitig package recipients of a shipment or an
intended delivery date and by informing them thrmttiempted delivery has failed. In the latter
case, such calls may also notify the package mdipvhere a package can be picked up if a
delivery has failed. These notifications maximipasumer convenience and promote timely,
efficient, and cost-effective package delivery ggs. The notifications are sent only when a
package is being delivered, and only to the intdrbckage recipient. Moreover, as explained
in Section I, it would be impossible for delivetgmpanies to provide millions of package
notifications each day if they first had to obtaonsent independently from each package
recipient. They have no alternative but to relytlom information provided by the package
sender, and the volume of packages delivered eacheduires the use of autodialed or
prerecorded calls and messages.

In addition, in today’s world there is an ever-sking difference between residential and
wireless telephone numbers. Indeed, a growingepeéage of U.S. households are abandoning
residential service — almost one-third of all hdusds only have wireless telephorfésnd
more than half of consumers aged 25-29 are livingireless-only household. As a reflection
of this trend, a CAA member has indicated thatésidential deliveries, more than half of the

phone numbers provided by package shippers ardenulonbers; consequently, this represents

2 See, e.g., CDC Study: Wireless Substitution: Early RelealsEstimates From The National Health
Interview Survey, July-December 20 Hvgilable at
http:/www.cdc.gov/nchs/data/nhis/earlyreleaseMess201106.htrrgee also Wireless Substitution:
State-Level Estimates from the National Healthrivieav Survey, January 2007-June 2010, National
Health Statistics Reports (Apr. 20, 201dvailable at http://www.cdc.gov/nchs/data/nhsr/nhsr039.pdf
(finding that the percentage of wireless-only th&useholds doubled from 2007 to 2010).

% Lance WhitneyQver Half of Late-20s Crowd Own Cell Phones Only, CNET(Dec. 22, 2010)at
http://news.cnet.com/8301-1035_3-20026395-94.html.



a significant population of package recipients tratnot receiving the benefit of pre-delivery
notification calls.

Alongside the growth in wireless-only households been the evolution of wireless
service away from per-minute charges. Many conssime@w no longer incur any per-call
charges for wireless service, instead opting faklets of minutes and unlimited calling and
messaging plans. An isolated, brief notificatiem.( as a short prerecorded message or a text
message related to a specific package deliveryjdagenerally not impose additional charges.
Thus, the Commission can find that delivery nodéifions now constitute calls “that are not
charged to the called party.” In addition, as dabove, CAA’'s member companies enable
consumers to opt out of receiving future notifioas.

IV.  CONCLUSION

For the foregoing reasons, CAA urges the Commissia@onfirm that delivery
companies can rely on representations from packageers that a package recipient consents to
receiving autodialed and prerecorded customer&natifications regarding the shipment.
Alternatively, the Commission should declare thetkage delivery notifications are exempt
from the TCPA's restriction on autodialed and pecerded calls and messages to wireless

telephone numbers.
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