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October 3, 2012 
 

 
BY ELECTRONIC FILING 
 
Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 Twelfth Street, S.W. 
Washington, DC  20554 
 

Re: Revision of the Commission’s Program Access Rules, MB Docket No. 12-
68; News Corporation, The DIRECTV Group, Inc., and Liberty Media 
Corporation, MB Docket No. 07-18; Adelphia Communications 
Corporation, Time Warner Cable Inc., and Comcast Corporation, MB 
Docket No. 05-192 

    
Dear Ms. Dortch: 
 
 On October 2, 2012, Stacy Fuller of DIRECTV, LLC and undersigned counsel 
met with Alex Hoehn-Saric, Policy Director for Commissioner Rosenworcel, to discuss 
the above referenced proceedings.  We first reiterated the necessity for extension of the 
cable exclusivity prohibition in its entirety, or at a minimum with respect to national and 
regional sports programming, as reliance upon a case-by-case complaint procedure and 
merger conditions would be a poor substitute for a clear rule of general applicability.   
 

We then proceeded to discuss the proposals in DIRECTV’s September 21, 2012 
ex parte designed to minimize consumer disruption, improve the remaining program 
access rules, and streamline the process for seeking redress should the Commission 
nonetheless decide to allow the current rule to sunset.1  Each of these proposals was 
either discussed in the Notice or is a logical outgrowth of the discussion contained 
therein.  The Notice itself is a very broadly written document, seeking comment on an 
array of options under which the Commission would “retain, sunset, or relax” the cable 
exclusivity prohibition.2  Among the many alternatives discussed at length in the Notice 
are:  (1) the possibility of retaining the cable exclusivity prohibition with respect to 
regional sports networks (“RSNs”) and other “must have” programming;3 (2) the 
                                                 
1  See Letter from William M. Wiltshire to Marlene H. Dortch, MB Docket Nos. 12-68, 07-18, 

and 05-192 (filed Sept. 21, 2012). 
2  Revision of the Commission’s Program Access Rules, 27 FCC Rcd. 3413, ¶ 1 (2012) 

(“Notice”). 
3  Id., ¶¶ 72-78. 
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alternative approach of a case-by-case regime with a rebuttable presumption related to 
such programming;4 (3) establishing a rebuttable presumption that would give a 
complainant the benefit of a prior determination that an exclusive contract involving the 
same network violated Section 628(b) (or, potentially, Section 628(c)(2)(B));5 and (4) 
modification of the current standstill procedures in Section 76.1003(l) to minimize any 
potential disruption to consumers.6  Given the breadth of the Notice and the program 
access regime to which it relates, as well as the filings made in this proceeding, adoption 
of the proposals made by DIRECTV is the kind of Commission action that interested 
parties should have anticipated. 

 
In this regard, this case is not unlike another case in which the D.C. Circuit upheld 

a Commission rule as a logical outgrowth.  Covad Communications Co. v. FCC involved 
a proceeding on remand in which the Commission sought comment on how to respond to 
questions raised by the court about “uneconomic entry.”7  The Commission ultimately 
adopted a “reasonably efficient competitor” standard even though no such concept had 
been discussed in NPRM.  The court upheld this action as a logical outgrowth of the 
proceeding, finding that the petitioner should have anticipated adoption of such a 
standard given the context of the proceeding and the comments filed therein.8  “Given 
that the NPRM put interested parties on notice that the FCC wanted to answer our 
questions, and given that the Order answered our questions, the latter was easily a 
‘logical outgrowth’ of the former.”9  Here too, the Notice arose as a response to the 
impending sunset of the cable exclusivity prohibition, and put interested parties on notice 
that the Commission was considering a wide range of options under which it would 
“retain, sunset, or relax” that rule.  The proposals made by DIRECTV respond directly to 
that discussion and are clearly a logical outgrowth of it. 
 
 In addition, we noted that national networks with significant sports programming, 
such as ESPN, TNT, and NBC Sports Network,10 have content that is just as non-
replicable and highly valued as sports programming carried by an RSN.  Indeed, national 

                                                 
4  Id., ¶¶ 53-54. 
5  Id., ¶¶ 55-56. 
6  Id., ¶¶ 81-82. 
7  Covad Comm’ns Co. v. FCC, 450 F.3d 528 (D.C. Cir. 2006). 
8  Id. at 548-49. 
9  Id. at 549. 
10  DIRECTV recognizes that ESPN and TNT are not currently affiliated with any cable 

operator, and thus are not subject to the program access rules.  We refer to them solely as 
examples of the type of national networks with significant sports content that would have a 
significant effect on competition if withheld and thus should be subject to the proposed 
presumption if they are cable-affiliated. 
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sports networks typically preempt games that would otherwise appear on an RSN, as 
evidenced by the attached schedule of nearly 100 National Hockey League games carried 
on Versus (now NBC Sports Network) last year and over 50 National Basketball 
Association games to be carried on TNT this year.11  The Commission has more than 
sufficient evidence from the impact of withholding such programming on a regional basis 
to exercise its predictive judgment to conclude that withholding on a national scale would 
have a similar effect. 
 
      Respectfully submitted, 
 
       /s/ 
        
 William M. Wiltshire  

Counsel for DIRECTV, LLC 
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11  The TNT schedule includes nine games of the Los Angeles Lakers (otherwise carried on the 

new RSN controlled by Time Warner Cable) and seven games of the Chicago Bulls 
(otherwise carried on the RSN affiliated with (but not controlled by) Comcast. 

















