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October 3, 2012

BY ELECTRONIC FILING

Marlene H. Dortch, Secretary

Federal Communications Commission
445 Twelfth Street, S.W.

Washington, DC 20554

Re:  Revision of the Commission’s Program Access Rules, MB Docket No. 12-
68; News Corporation, The DIRECTV Group, Inc., and Liberty Media
Corporation, MB Docket No. 07-18; Adelphia Communications
Corporation, Time Warner Cable Inc., and Comcast Corporation, MB
Docket No. 05-192

Dear Ms. Dortch:

On October 2, 2012, Stacy Fuller of DIRECTV, LLC and undersigned counsel
met with Alex Hoehn-Saric, Policy Director for Commissioner Rosenworcel, to discuss
the above referenced proceedings. We first reiterated the necessity for extension of the
cable exclusivity prohibition in its entirety, or at a minimum with respect to national and
regional sports programming, as reliance upon a case-by-case complaint procedure and
merger conditions would be a poor substitute for a clear rule of general applicability.

We then proceeded to discuss the proposals in DIRECTV’s September 21, 2012
ex parte designed to minimize consumer disruption, improve the remaining program
access rules, and streamline the process for seeking redress should the Commission
nonetheless decide to allow the current rule to sunset. Each of these proposals was
either discussed in the Notice or is a logical outgrowth of the discussion contained
therein. The Notice itself is a very broadly written document, seeking comment on an
array of options under which the Commission would “retain, sunset, or relax” the cable
exclusivity prohibition.? Among the many alternatives discussed at length in the Notice
are: (1) the possibility of retaining the cable exclusivity prohibition with respect to
regional sports networks (“RSNs”) and other “must have” programming;® (2) the

1 See Letter from William M. Wiltshire to Marlene H. Dortch, MB Docket Nos. 12-68, 07-18,
and 05-192 (filed Sept. 21, 2012).

2 Revision of the Commission’s Program Access Rules, 27 FCC Red. 3413, | 1 (2012)
(“Notice™).

o 1d., 19 72-78.
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alternative approach of a case-by-case regime with a rebuttable presumption related to
such programming;* (3) establishing a rebuttable presumption that would give a
complainant the benefit of a prior determination that an exclusive contract involving the
same network violated Section 628(b) (or, potentially, Section 628(c)(2)(B));° and (4)
modification of the current standstill procedures in Section 76.1003(l) to minimize any
potential disruption to consumers.® Given the breadth of the Notice and the program
access regime to which it relates, as well as the filings made in this proceeding, adoption
of the proposals made by DIRECTYV is the kind of Commission action that interested
parties should have anticipated.

In this regard, this case is not unlike another case in which the D.C. Circuit upheld
a Commission rule as a logical outgrowth. Covad Communications Co. v. FCC involved
a proceeding on remand in which the Commission sought comment on how to respond to
questions raised by the court about “uneconomic entry.”’ The Commission ultimately
adopted a “reasonably efficient competitor” standard even though no such concept had
been discussed in NPRM. The court upheld this action as a logical outgrowth of the
proceeding, finding that the petitioner should have anticipated adoption of such a
standard given the context of the proceeding and the comments filed therein.® “Given
that the NPRM put interested parties on notice that the FCC wanted to answer our
questions, and given that the Order answered our questions, the latter was easily a
‘logical outgrowth’ of the former.”® Here too, the Notice arose as a response to the
impending sunset of the cable exclusivity prohibition, and put interested parties on notice
that the Commission was considering a wide range of options under which it would
“retain, sunset, or relax” that rule. The proposals made by DIRECTV respond directly to
that discussion and are clearly a logical outgrowth of it.

In addition, we noted that national networks with significant sports programming,
such as ESPN, TNT, and NBC Sports Network,'° have content that is just as non-
replicable and highly valued as sports programming carried by an RSN. Indeed, national

“1d., 11 53-54.

> 1d., 11 55-56.

® 1d., 91 81-82.

" Covad Comm’ns Co. v. FCC, 450 F.3d 528 (D.C. Cir. 2006).
8 1d. at 548-49.

% 1d. at 549.

' DIRECTV recognizes that ESPN and TNT are not currently affiliated with any cable
operator, and thus are not subject to the program access rules. We refer to them solely as
examples of the type of national networks with significant sports content that would have a
significant effect on competition if withheld and thus should be subject to the proposed
presumption if they are cable-affiliated.
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sports networks typically preempt games that would otherwise appear on an RSN, as
evidenced by the attached schedule of nearly 100 National Hockey League games carried
on Versus (now NBC Sports Network) last year and over 50 National Basketball
Association games to be carried on TNT this year.** The Commission has more than
sufficient evidence from the impact of withholding such programming on a regional basis
to exercise its predictive judgment to conclude that withholding on a national scale would
have a similar effect.

Respectfully submitted,

/sl

William M. Wiltshire
Counsel for DIRECTV, LLC

Attachments

cc: Alex Hoehn-Saric
Elizabeth Andrion
Lyle Elder
David Grimaldi
Matthew Berry
Erin McGrath
Sean Lev
Susan Aaron
William Lake
Michelle Carey

I The TNT schedule includes nine games of the Los Angeles Lakers (otherwise carried on the

new RSN controlled by Time Warner Cable) and seven games of the Chicago Bulls
(otherwise carried on the RSN affiliated with (but not controlled by) Comcast.



2011-12 NHL ON VERSUS schedule - NHL com - Schedule

ENGLISH | FRANCAIS | PYCCKMI | SUOMI | SVENSKA | CESTINA | SLOVENCINA | DEUTSCH SIGN IN | REGISTER

SLUGUS Search NHL.com

WATC HYOLR FAVDR TR BAMES FROM
AND

Schedule ticketmaster* TOP HEADLINES NHL GREEN

NEW: CBA negotiations will resume on Friday

NHL cancels remainder of preseason schedule

201 1'12 NHL ON VERSUS SCHEDULE Lidstrom prepares for the next phase of his life

Davidson reportedly leaving Blues' front office
Top U.S.-born '13 draft prospects to show skills

DAY DATE VISIT it 5?:;“‘“ #(I)';:QL NOTES Summit Series: Henderson, CAN tie series o
Thu. 10/6 Philadelphia Boston 7:00 PM 7:00 PM Kulkov, Varkasay to play for Lokomotiv in KiL
Thu. 10/6 Pittsburgh Vancouver 10:00 PM 7:00 PM Five Questions: Randy Carlyle | Mike Babcock
Fri. 10/7 N.Y.Rangers Los Angeles 1:00 PM 7:00 PM Name game: Rating top combos in NHL history
Sat. 10/8 N.Y. Rangers Anaheim 1:00 PM 7:00 PM Osgood, Lemaire top list of underrated players
Mon. 10/10 Tampa Bay Washington (Non 7:00 PM 7:00 PM 1992-93: Rhéaume breaks gender barrier )
Exclusive)
Tue. 10/11 Florida Pittsburgh (Non Exclusive) 7:30 PM 7:30 PM
Wed. 10/12 Boston Carolina 7:30 PM 7:30 PM
Mon. 10/17 Colorado Toronto 7:00 PM 7:00 PM
Tue. 10/18 Pittsburgh (Non Minnesota 7:30 PM 6:30 PM
Exclusive)
Tue. 10/25 Tampa Bay Buffalo 7:30 PM 7:30 PM
Mon. 10/31 San Jose N.Y. Rangers (Non 7:00 PM 7:00 PM
Exclusive)
Tue. 11/1 Anaheim Washington (Non 7:30 PM 7:30 PM
Exclusive)
Wed. 11/2 Philadelphia Buffalo 7:30 PM 7:30 PM
Mon. 11/7 N.Y. Islanders Boston (Non Exclusive) 7:00 PM 7:00 PM
Tue. 11/8 Carolina New Jersey 7:30 PM 7:30 PM
Wed. 11/9 Philadelphia Tampa Bay 7:30 PM 7:30 PM
Mon. 11/14 Buffalo Montreal 7:00 PM 7:00 PM
Tue. 11/15 Colorado Pittsburgh 7:30 PM 7:30 PM A LOOK BACK
Wed. 11/16 New Jersey Buffalo 7:30 PM 7:30 PM
Mon. 11/21 Boston (Non Exclusive) Montreal 7:30 PM 7:30 PM
Tue. 11/22 Los Angeles St. Louis 7:30 PM 6:30 PM
Mon. 11/28 Tampa Bay Minnesota 7:30 PM 6:30 PM
Tue. 11/29 Pittsburgh (Non N.Y. Rangers (Non 7:30 PM 7:30 PM
Exclusive) Exclusive)
Wed. 11/30 Tampa Bay Detroit 7:30 PM 7:30 PM
Mon. 12/5 Phoenix Chicago 8:00 PM 7:00 PM
Tue. 12/6 Detroit (Non Exclusive) St. Louis 7:30 PM 6:30 PM
Wed. 12/7 Philadelphia Buffalo 7:30 PM 7:30 PM NHL Video Community is a new experience from
Mon. 12/12 New Jersey Tampa Bay 7:00 PM 7:00 PM e
greatest videos and effortlessly share with their
Tue. 12/13 San Jose Colorado 9:00 PM 7:00 PM friends. WATCH NOW >
Wed. 12/14 Chicago Minnesota 7:30 PM 6:30 PM
Mon. 12/19 Anaheim Dallas 8:00 PM 7:00 PM o CLASSICIMOMENTS:
Tue. 12/20 Chicago Pittsburgh 7:30 PM 7:30 PM MacLean sends the Devils to the playoffs
Wed. 12/21 Philadelphia Dallas 7:30 PM 6:30 PM Dino Ciccarelli's undrafted NHL success
Mon. 12/26 Dallas St. Louis 7:30 PM 6:30 PM Joe Mullen hits the 500 mile marker
Tue. 12/27 St. Louis Detroit (Non Exclusive) 7:30 PM 7:30 PM
Wed. 12/28 N.Y. Rangers Washington 7:30 PM 7:30 PM
Mon. 1/2 San Jose Vancouver 8:00 PM 5:00 PM
Tue. 1/3  Detroit (Non Exclusive) Dallas 8:00 PM 7:00 PM
Wed. 1/4 Boston New Jersey 7:30 PM 7:30 PM

http://www nhl com/ice/page htm?id=72806[9/28/2012 8:18:05 AM]
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SHOP NOW*>

- 3

TONIGHT ON NHL NETWORK

7:00 ET:
8:00 ET: 2
10:00 ET: 2

FULL NHL NETWORK TV LISTINGS >

FAN POLL: SOUTHEAST DIVISION

Who is the best head coach in the
Southeast Division?

O Kirk Muller

QO Kevin Dineen
O Guy Boucher
O Adam Oates

O claude Noel

e
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7:30 PM

6:30 PM

7:00 PM

6:30 PM

3:00 PM NBC/VERSUS
Flex

3:00 PM NBC/VERSUS
Flex

4:00 PM NBC/VERSUS
Flex

4:00 PM NBC/VERSUS
Flex

Exclusive)
Tue. 4/3  Pittsburgh (Non Boston (Non Exclusive) 7:30 PM
Exclusive)
Wwed. 4/4 Detroit St. Louis 7:30 PM
Thu. 4/5 Columbus Colorado 9:00 PM
Fri. 4/6 Phoenix St. Louis 7:30 PM
Sat. 4/7  Buffalo Boston 3:00 PM
Sat. 4/7  Washington N.Y. Rangers 3:00 PM
Sat. 4/7  Philadelphia Pittsburgh 4:00 PM
Sat. 4/7 Chicago Detroit 4:00 PM
*NBC/VERSUS Flex = VERSUS game selection for that date will depend upon the game that NBC
chooses for their window.
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Nicklas Backstrom >
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Niklas Kronwall >

NHL GAMECENTER LIVE™ > SHOP.NHL.COM > NHL AUCTIONS > FOLLOW ON: n FACEBOOK > & TWITTER »
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Brooks Laich >
Jamie Langenbrunner >
Vincent Lecavalier >
Ryan Miller >

Frans Nielsen >
Carey Price >

Chris Pronger >
Anton Stralman >
Max Talbot >
Thomas Vanek >
James Wisniewski >
Henrik Zetterberg >
Mika Zibanejad >

COMMUNITY

Hockey is for Everyone >
Hockey Fights Cancer >
NHL Green >

Let's Move! >

NHL MOBILE

NHL GameCenter >
NHL.com Mobile Site >
Mobile FAQ >

Mobile Feedback >
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Terms of Service >
Privacy Policy >

| > AdChoices >
Online Transmission >
Copyright Policy >

FUN STUFF

Fantasy Hockey >
NHL Shop >

NHL Rbk store >

NHL PhotoStore >
Podcasts >

NHL Learning Center >
Rules >

Video Rulebook >

NHL Awards >

ABOUT

FAQ >

Mobile FAQ >

Contact Us >

NHL Center Ice (USA) >
NHL Centre Ice (CAN) >
NHL GCL support >
NHL Network >

XM Home Ice >
Advertise: NHL.com >
Advertise: NHL Network >
Coaches > | Officials >
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Marketing Partners >
International TV >
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CBA >

Site Map >

NHL.com is the official web s te of the National Hockey League. NHL, the NHL Shield, the word mark and image of the Stanley Cup, Center Ice name and logo, NHL Conference
logos and NHL Winter Classic name are registered trademarks and Vintage Hockey word mark and logo, Live Every Shift, Hot Off the Ice, The Game Lives Where You Do, NHL
Power Play, NHL Winter Classic logo, NHL Heritage Classic name and logo, NHL GameCenter Live, NHL Network, NHL Mobile name and logo, NHL Radio, NHL Awards name and
logo, Hockey Fights Cancer, NHL All-Access Vancouver name and logo, NHL Ice Time, Ice Time Any Time, Ice Tracker and Questions Will Become Answers are trademarks of
.,‘!s the Nat onal Hockey League. All NHL logos and marks and NHL team logos and marks depicted herein are the property of the NHL and the respective teams and may not be
(-‘_‘C ;- reproduced without the prior written consent of NHL Enterprises, L.P. © NHL 2012. All Rights Reserved. All NHL team jerseys customized with NHL players’ names and
o7 numbers are off cially | censed by the NHL and the NHLPA. The Zamboni word mark and configuration of the Zamboni ice resurfacing machine are registered trademarks of
Frank J. Zamboni & Co., Inc. © Frank J. Zamboni & Co., Inc. 2012. All Rights Reserved.
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NATIONAL TV SCHEDULE - 2012-13
Date Teams Time (ET)

Thu, Oct 18 Boston @ Brookiyn 800 pm |FOR MEN
' Preseason
Thu, Oct 25 B @ ey 10:00 pm WEIGHT WATCHERS
Preseason OWLINE FOR MEN
Tue, Oct 30 Boston @ Miami 800 pm -
Dallas @ LA. Lakers 10:30 pm f‘gl‘i']": E]P’:'ﬂtlr T
Thu, Nov 1 New York @ Brooklyn 7 00 pm L 0 X
Oklahoma City @ San Antonio 930 pm GIVE UP HOT WINGS
Thu, Nov 8 Oklahoma City @ Chicago 800 pm TO LOSE WEIGHT.
L.A. Clippers @ Portland 10:30 pm
Thu, Nov 15 Boston @ Brooklyn 800 pm
Miami @ Denver 10:30 pm
Thu, Nov 29 San Antonio @ Miami 8 00 pm
Denver @ Golden State 10:30 pm
Thu, Dec 6 New York @ Miami 8 00 pm
Dallas @ Phoenix 10:30 pm
Thu, Dec 13 L.A. Lakers @ New York 8 00 pm
San Antonio @ Portiand 10:30 pm
Thu, Dec 20 Oklahoma City @ Minnesota 7 00 pm
Miami @ Dallas 930 pm
Thu, Dec 27 Dallas @ Oklahoma City 800 pm
Boston @ L.A. Clippers 10:30 pm
Thu, Jan 10 New York @ Indiana 800 pm
Miami @ Portland 10:30 pm
Thu, Jan 17 L.A. Clippers @ Minnesota 800 pm
Miami @ L A. Lakers 10:30 pm
Mon, Jan 21 San Antonio @ Philadelphia 7 00 pm
L.A. Lakers @ Chicago 930 pm
Thu, Jan 24 New York @ Boston 800 pm
L.A. Clippers @ Phoenix 10:30 pm
Thu, Jan 31 Memphis @ Oklahoma City 8 00 pm
Dallas @ Golden State 10:30 pm
Thu, Feb 7 L.A. Lakers @ Boston 800 pm
Chicago @ Denver 10:30 pm
Thu, Feb 14 Miami @ Oklahoma City 8 00 pm
L.A. Clippers @ L.A. Lakers 10:30 pm
Thu, Feb 21 Miami @ Chicago 8 00 pm
San Antonio @ L.A. Clippers 10:30 pm
Thu, Feb 28 Philadelphia @ Chicago 8 00 pm
Minnesota @ L.A. Lakers 10:30 pm
Tue, Mar 5 Boston @ Philadelphia 7 00 pm
L.A. Lakers @ Oklahoma City 930 pm
Thu, Mar 7 Oklahoma City @ New York 800 pm
L.A. Clippers @ Denver 10:30 pm
Thu, Mar 14 Dallas @ San Antonio 800 pm
New York @ Portland 10:30 pm
Tue, Mar 26 New York @ Boston 7 00 pm
L.A. Clippers @ Dallas 930 pm
Tue, Apr 2 New York @ Miami 800 pm
Dallas @ L.A. Lakers 10:30 pm
Thu, Apr 4 Chicago @ Brooklyn 7 00 pm
San Antonio @ Oklahoma City 930 pm
Thu, Apr 11 New York @ Chicago 800 pm
Oklahoma City @ Golden State 10:30 pm
Tue, Apr 16 Indiana @ Boston 800 pm
Portland @ L A. Clippers 10:30 pm
OTHER FEATURES NBA EVENTS NBA 101 ALL-ACCESS 2477
Kia Performance Awards Advertise on NBA.com 2012 Summer League NBA Official Member Center NBA TV
Race to the MVP Ladder Career Opportunities 2012 NBA Finals About The NBA NBA LEAGUE PASS RSS Feeds
Top Plays Ladder Contact Us 2012 All-Star History Audio LEAGUE PASS
Dunk Ladder NBPA 2012 Draft Rules Of The Game Fantasy Games
Rookie Ladder NBA Cares Important Dates Video Rulebook Online Games
Haier Play of the Day NBA Green 2012 Hall of Fame Induction Hoopedia: Basketball Wiki NBA Deals and Discounts
Sprite Slam Dunk Showdown NBA FIT NBA Nation Red on Roundball Newsletters
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