
NE W  Y O R K     WASHINGTON    PARIS    LONDON    MILAN    ROME    FRANKFURT    BR U S S E L S  
in alliance with Dickson Minto W.S., London and Edinburgh

1875 K Street, N.W. 
Washington, DC 20006-1238 
 
Tel: 202 303 1000 
Fax: 202 303 2000 
 

October 15, 2012 

VIA ECFS          EX PARTE 

Ms. Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street, SW, Room TW-A325 
Washington, DC 20554 

Re: Developing a Unified Intercarrier Compensation Regime; Establishing Just and 
Reasonable Rates for Local Exchange Carriers; Connect America Fund; High-Cost 
Universal Service Support; A National Broadband Plan for Our Future,

 CC Dkt. No. 01-92, WC Dkt. Nos. 07-135, 10-90, & 05-337, GN Dkt. No. 09-51

Dear Ms. Dortch: 

On October 12, 2012, Kristie Ince, Vice President of Regulatory Affairs for tw telecom inc., 
transmitted an email to Angie Kronenberg, Legal Advisor to Commissioner Clyburn.  Per Ms. 
Kronenberg’s request, Ms. Ince attached to her email a recent decision of the Puerto Rico 
Telecommunications Regulatory Board in which it addressed issues related to the FCC’s proposals 
regarding IP-to-IP interconnection in the above-referenced proceeding.1  Ms. Ince’s email and the 
associated attachment are appended hereto. 

Please do not hesitate to contact me at (202) 303-1111 if you have any questions or concerns 
about this submission. 

      Respectfully submitted, 

/s/ Thomas Jones  
      Thomas Jones       

Counsel for tw telecom inc. 

cc (via email): Angie Kronenberg 

1 See Liberty Cablevision of Puerto Rico, LLC Petition for Arbitration Pursuant to Section 47 U.S.C. § 
252(b) of the Federal Communications Act and Section 5(b), Chapter III, of the Puerto Rico 
Telecommunications Act, Regarding Interconnection Rates, Terms and Conditions with Puerto Rico 
Telephone Company, Puerto Rico Telecommunications Regulatory Board Docket No. JRT-2012-AR-
0001, Report and Order, 12-15 (Sept. 25, 2012). 
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From: Ince, Kristie [kristie.ince@twtelecom.com]
Sent: Friday, October 12, 2012 5:09 PM
To: angie.kronenberg@fcc.gov
Cc: Jones, Thomas; Jones, Matthew; Shepheard, Don
Subject: Requested Information - Texas Statute & Puerto Rico Case
Attachments: Liberty Cable - PRTC.pdf

Follow Up Flag: Follow up
Flag Status: Completed

Angie -

Great to see you at COMPTEL.  Per your request, I wanted to forward to you the Texas statute that contains a "make-
whole" provision with respect to USF subsidy that is reduced by the FCC.  Also attached is the interconnection case out of 
Puerto Rico that I mentioned on the panel at COMPTEL.

Hope you enjoyed the rest of your stay in Texas!  Please let me know if you need anything else.

Thanks, 
Kristie

Kristie Ince 
Vice President Regulatory Affairs 
tw telecom inc.
2805 Dallas Parkway, Ste. 140 
Plano, TX 75093 
972-455-7833 ph. 
972-455-7801 fax 

 cell 

PURA 56.025(c): 
(c) The commission shall implement a mechanism to replace the reasonably projected change in revenue caused 
by a Federal Communications Commission order, rule, or policy that changes:
(1) the federal universal service fund revenue of a local exchange company; or
(2) costs or revenue assigned to the intrastate jurisdiction.
PURA 56.025(e), which arguably applies only to companies with fewer than 31,000 lines 
(e) The commission shall implement a mechanism to replace the reasonably projected increase in costs or 
decrease in revenue of the intrastate jurisdiction caused by another governmental agency's order, rule, or policy.

-------------

The content contained in this electronic message is not intended to constitute formation of a contract binding tw telecom. tw telecom
will be contractually bound only upon execution, by an authorized officer, of a contract including agreed terms and conditions or by 
express application of its tariffs. This message is intended only for the use of the individual or entity to which it is addressed. If the 
reader of this message is not the intended recipient, or the employee or agent responsible for delivering the message to the intended 
recipient, you are hereby notified that any dissemination, distribution or copying of this message is strictly prohibited. If you have 
received this communication in error, please notify us immediately by replying to the sender of this E-Mail or by telephone.

















































Short Description: 

Liberty Briefs: 

PRTC Briefs: 

AF’PENDIX B 

Issue No. 2.1 

GTC INTRO 1; Add’l Svcs Attach. 0 2.2.4 

Building Facilities for Resale 

PRTC must build facilities in response to a resale request, on the same terms on which it would build for 
a retail customer 

Major Issue #2 includes the purely legal question of whether PRTC’s obligation to offer its services for 
resale under 47 U.S.C. $8 251(c)(4) and 251(b)(l) includes the obligation to construct new facilities for 
Liberty, in its role as a resale carrier, under the same terns and conditions under which PRTC would 
construct new facilities for a retail customer. The Act prohibits ILECs from imposing “unreasonable or 
discriminatory conditions or limitations on” the resale of its services. 47 U.S.C. 5 251(c)(4). FCC’s rules 
place the burden on PRTC of showing the reasonableness of any restriction PRTC seeks to impose on 
resale of its retail services. 47 C.F.R. 3 51.613(b). PRTC’s offer of services to its retail customers 
includes an offer to build facilities where needed (assuming PRTC and the retail customer can agree on 
price). 

An incumbent LEC must “offer for resale at wholesale rates any telecommunications service that the 
carrier provides at retail to subscribers who are not telecommunications carriers . . . .” 47 U.S.C. Q 
251(c)(4). Construction is not a telecommunications service to be resold by Liberty, or anyone else, 
under 6 25 l(c)(4). 

Resolution: The crux of PRTC’s objection to Liberty’s request for construction of facilities for resale is PRTC’s 
contention that it is not required to construct facilities to be used as UNEs, and because any facilities it 
constructs for resale may someday become UNEs, it cannot be required to perform that construction. 

PRTC’s objection is overstated. First, PRTC relies on Z5w~a Utiliti~s Board v. FCC, 120 F.3d 753, 813 
(Sth Cir. 1997), for the contention that 5 251(c)(3) “requires unbundled access only to an incumbent 
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LEC’s existiizg network - not to a yet unbuilt superior one.” PRTC Post Henritzg Reply Br. at 45. While 
it is undisputed that PRTC cannot be required to construct facilities for unbundling, that does not mean 
that PRTC’s network is frozen in time. Such a reading of Iowa Utilities would preclude PRTC from 
ever constructing any new facilities - even for its own benefit - because those facilities could someday 
be requested as UNEs. Clearly Iowa Utilities does not stand for a prohibition against construction of 
new network facilities. 

Second, PRTC contends that it will not be fully compensated for the cost and inconvenience of 
construction if, the month following construction, the facility is converted to a UNE. But, Liberty’s 
proposal contemplates the imposition on Liberty of the same terms and conditions that are imposed on 
other retail customers, in accordance with PRTG’s tariff. Further, Liberty has proposed to pay the full 
retail cost of construction without any wholesale discount. So, under Liberty’s proposal, there should be 
no difference to PRTC between constructing a resale facility for Liberty versus constructing a similar 
facility for its own customer. 

Finally, Liberty has made clear that its business model is primarily to use its own facilities and its own 
network to provide services. Petition at 17. It plans to expand its network over time. In the interim, 
however, and to a lesser extent indefinitely, it requires the use of some PRTC facilities to offer services 
in the areas in which it does not yet have its own facilities. Thus, Liberty’s proposal regarding 
construction of facilities is consistent with its intention to expand the number of potential customers it 
can reach. 

Under Law 213, it is the Board’s duty is to promote competition in Puerto Rico. Thus, unless there is a 
legal impediment, the Board must view requests, such as Liberty’s request for construction of resale 
facilities, through the lens of whether the request would increase competition. PRTC has provided no 
legal authority that prohibits the construction of facilities for resale to Liberty, under the same terms and 
conditions imposed by PRTC upon its own retail customers. Expansion of Liberty’s ability to reach a 
greater number of potential customers and, thus, to increase competition in Puerto Rico, is in the public 
interest. The Board believes that requiring PRTC to build facilities for resale, under the same terms and 
conditions it provides those facilities to its own customers, will increase competition. Therefore, 
Liberty’s proposal is accepted. 



APPENDIX B 

Issue No. 2.2 

GTC INTRO 7.2 

Working Sundays~ol id~ys  

Short Description: Conform PRTC’s obligation to work Sundays/Holidays to rapid repair intervals for DS 1 transport, 
loops, and EEL’S. 

Liberty Brief: 

PRTC Brief: 

Liberty does not appear to have briefed this issue. 

This issue has been settled. 

Resolution: This issue appears to have been resolved; therefore, no resolution is needed. 
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Issue No. 2.3 

GTC INTRO Page 2 

200 pm Cut-off for Day Count 

Short Description: Clarify how time is counted for purposes of perforniance metrics 

Liberty Brief: PRTC has an internal policy under which processing of orders received before 2 pm, is to begin on the 
day of receipt. 

PRTC Brief: PRTC has proposed the identical system of intervals and performance assurance credits that is found in 
the Landline Operations Interconnection, Unbundling, and Resale Agreement currently in effect 
between PRTC AT&T Mobility Puerto Rico, Inc. (“AT&T”). 

PRTC witness Escobar’s testimony should not be taken to mean that just because PRTC begins 
processing an order, that it is appropriate to count the entire day toward the performance interval. 

Resolution : Any resolution to this issue is necessarily somewhat arbitrary, because there is no basis for deciding that 
the cut-off for counting a day should be 2:OO pm, 2:Ol pm, 205 pm, etc. Thus, resolution of this issue 
must be made on the basis of reasonableness. The extreme ends of the day, Le. not counting the day of 
receipt even if the order is received at 9:Ol am, or, counting the day if the order is received at 4:59 pm, 
are unreasonable on their face. Liberty has proposed a 2 pm cut-off because PRTC has an internal 
policy that processing of orders received before 2 pm, is to begin on the day of receipt. But, as PRTC 
points out, that internal process does not mean that the entire day should be counted, especially for 
performance intervals that are short. The Board agrees that PRTC’s internal process is not a sufficient 
basis to determine that a 2 pm cut-off is reasonable. It does, however, indicate that it is reasonable to 
expect PRTC not only to begin processing an order, but to have made some additional process, if the 
order is received at some point in the day earlier than 2 pm. Furthermor~, the Board has adopted 
PRTC’s performance intervals, see Issue No. 2.5, so PRTC’s expressed concern about the shortness of 
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Liberty’s proposed performance intervals is diminished. Thus, the Board has determined that if an order 
is received before 12:01 pm, Atlantic Standard Time, the day of receipt should be counted toward the 
performance interval. A noon cut-off gives PRTC an additional two hours beyond its internal policy 
that processing will begin for orders received prior to 2 pm, but is late enough in the day for Liberty to 
submit orders without losing an entire day. 
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Issue No. 2.5 

$$ 2.e & 2.g 

Installation Time for DS1 and EELS 

Short Description: Shorten installation intervals for DS 1 circuits and EELS to more commercially reasonable time frames. 

Liberty Brief: The intervals PRTC proposes are unreasonably long. PRTC’s witness agreed that PRTC could meet 
Liberty’s proposal if enough resources were applied to the process. Liberty’s proposed intervals are less 
aggressive than those in the WorldNet ICA. Liberty’s proposals are consistent with the time intervals 
that Centennial is able to achieve, as well as over a dozen other ILECs all over the United States. 

PRTC Brief: PRTC witness Escobar demonstrated that there are many variables that affect how quickly PRTC can 
install DSl loops and EELS using PRTC-Provided Electronics. For PRTC to install a DS1 loop or EEL, 
it must be true that PRTC not only owns the facilities, equipment, electronic and any cards required for 
the installation, but also that it has them available in its inventory. See Escobar Direct at 6-7. The 
design process, weather factors, the availability of access to the customer premises, and other variables 
affect the time in which such facilities are installed. See id. at 7-8. [OCCO material omitted]. 
Responding to Mr. Escobar, Liberty witness Gates addressed the concern that PRTC must have 
“available in its inventory everything it needs, including the electronics and all other equipment that will 
comprise the functioning circuit . . . .’7 See Gates Reply at 90. According to Mr. Gates, “Mr. Escobar is 
suggesting a situation that the parties have already agreed will never occur” because the “parties have 
agreed that these installation intervals only apply in situations ‘for which facilities are available.”’ Id. 
(footnote omitted). It appears that it is Liberty’s position is that “facilities availability” includes the 
availability in PRTC’s inventory of electronics and all other equipment that will comprise the 
functioning circuit (e.g., line cards). The Board should monitor Liberty’s advocacy to see if it alters that 
position. 



Resolution: 
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General Resolution of Performance Credits Calculation 

The following resolution applies to issues: 2,5,2.7,2.8, and 2.10 

The issues listed above all relate to one matter: how performance credits will be calculated for failure to 
meet installation and repair targets for DS1 circuits and EELS. These issues are intertwined, calling for 
a collective resolution. For example, the calculation of performance credits is dependent on both the 
time intervals proposed in Issue 2.5 and the accumulating performance credits proposed in Issue 2.10. 
Together these issues provide a comprehensive incentive scheme to promote continued diligence in 
completing orders for which the first performance target has already been missed, while providing 
PRTC adequate time to complete the work. 

Liberty’s proposal, which PRTC does not dispute, requires performance intervals at 85% and 100% 
achievement levels, the notion being that PRTC should be able to achieve the first target 85% of the 
time and the second target 100% of the time. Neither Party has presented evidence regarding how an 
85% target is preferable to a fixed target that is applied on an order-by-order basis, or why a target 
should be set that PRTC can miss 15% of the time. In addition, the methodology for calculating the 
performance intervals has been a recurring source of confusion, both in the briefing and during the 
arbitration hearing. After making multiple attempts to present a coherent and logical explanation 
regarding how the proposed credits are to be calculated, Liberty has not succeeded in presenting a 
workable calculation. 

As a result of this ongoing lack of clarity, it is inconceivable that the Parties will be able to implement 
Liberty’s proposed resolution without recurring conflict, regarding whether the calculation was 
performed correctly. Thus, the Board rejects the methodology proposed by Liberty and substitutes the 
simpler and more straightforward methodology outlined below. 
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In addition, Liberty has also proposed, in Issue No. 2.10, that the performance credit associated with a 
failure to meet the 100% interval should recur at fixed intervals, to eliminate the incentive to abandon 
work on an order once PRTC has missed the 100% threshold. The Board agrees with Liberty that the 
performance credits should be structured to encourage PRTC to minimize variation in its performance so 
that an order that is not completed on schedule does not become a chronic outlier. 

The Board also agrees with Liberty that the performance credits must be calculated on a monthly basis 
to provide regular feedback, promote performance, and retain the simplicity of the calculation. 

Thus, performance credits shall be calculated on a monthly basis. For each order that is open at any 
point during the month, it will be determined whether the order was completed timely or has bypassed 
any of the performance targets. For each performance interval missed during the month, a performance 
credit will apply according to the following methodology: 

1. If the First Target was missed during the month, the First Target Performance Credit shall be 
applied. See Example Order Numbers: 7,8,9. 

2. If the First Target Performance Credit was already applied in a previous month, it shall not be 
applied again. See Example Order Number: 4. 

3 .  If the Recurring Target was missed during the month, the recurring target performance credit 
shall be applied for each time the target interval was breached minus the number of recurring 
target performance credits applied in previous months. See Example Order Numbers: 4, 8, and 
9. 

Notes to Example: 

The term “First Target” takes the place of the 85% standard, and the term “Recurring Target” 
takes the place of the 100% standard (the Parties are free to use different terminology if they 
prefer). 
The performance credits of $500 are solely for the purpose of showing the calculation. The 
dollar amounts for actual performance credits are resolved in Issue No. 2.9. 
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Number of 
Recurring 

First Target Multiple Target 
Days Performance of Performance 

Recurring Total Open in Credit Recurring Credits Credits 

Performance for 
Total First Recurring Excess Applied in First Target Target Applied in Target 

Order Davs Taraet Taraet of First Previous Performance Davs Previous 
Number Open DaG DaG Target Month? Missed Months Credit Month Credit 
1 2 20 10 0 N 0 0 0 0 0 
2 5 20 10 0 N 0 0 0 0 0 
3 1 1  20 10 0 N 0 0 0 0 0 
4 57 20 10 37 Y 0 3 1 lo00 lo00 
5 5 20 10 0 N 0 0 0 0 0 
6 17 20 10 0 N 0 0 0 0 0 
7 22 20 10 2 N 500 0 0 0 500 
8 33 20 10 13 N 500 1 0 500 lo00 
9 41 20 10 21 N 500 2 0 loo0 1 500 
10 9 20 10 0 N 0 0 0 0 0 

First Target Performance Credit 
Recurring Target Performance Credit 

500 
500 

proxy for 2X monthly recurring charge 
proxy for 2X monthly recurring charge 

Specific Resolution of Issue No. 2.5 

In light of the procedure set forth above, the Board adopts PRTC’s proposed time frames for Intervals 
Attachment $3 2(e) & (g). 

2(e) First Target: 20 business days 
Recurring Target: 10 additional business days past preceding target date 
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2(g) First Target: 24 days 
Recurring Target: 19 additional days past preceding target date 

The Board has resolved to adopt PRTC's proposed time frames for two reasons: 

(1) The methodology set forth above applies to all orders, rather than allowing PRTC to miss the 
first target date on 15% of orders before performance credits would be applied. This change is 
designed to create greater predictability in service times for Liberty, but also creates a greater 
risk that PRTC will incur performance credits because there is no allowance for failure. 

(2) The methodology set forth above provides for multiple performance credits per order, if the time 
to fulfill an order exceeds more than one target. This change is designed to incentivize PRTC to 
maintain focus on resolving orders that are behind schedule and to reduce variability in its 
processes. However, it also places PRTC at greater risk of incurring multiple performance 
credits for each order. 

PRTC has acknowledged that it can achieve its proposed time intervals most of the time. Thus, in light 
of the added rigor imposed by the two factors stated above, the Board believes that simultaneously 
reducing the time intervals to those proposed by Liberty would be excessive. 
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Issue No. 2.7 

Is 5, subs. 3 

Calculation on a Monthly Basis 

Short Description: Clarify that all performance credits are calculated based on status of orders at the end of each month, not 
based on when particular orders are completed. 

Liberty Brief: Performance credits are calculated based on status of orders at the end of each month, not based on 
when particular orders are completed. 

PRTC Brief: 

Resolution: 

Liberty’s proposal to resolve Issue 2.7 would apparently permit Liberty to penalize PRTC over and over 
for long installed circuits as long as any other “orders for the services addressed in Sections 2b and 2e of 
this Attachment are pending with PRTC.” That cannot be considered reasonable. 

See Issue No. 2.5. Performance credits shall be calculated monthly for all orders open during the 
month. 
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Issue No. 2.8 

fs 5,  subs. 4 

Calculation on a Monthly Basis 

Short Description: Clarify calculation of performance credits. 

Liberty Brief: Liberty provided tables with their brief demonstrating their proposed methodology, which would take 
place on a monthly basis. 

YRTC Brief: 

Resolution: 

“Liberty’s proposed increases, and the potential application of the recurring penalties on the same 
circuit, are oppressive and not reasonable.” 

See Issue No. 2.5. Performance credits shall be calculated monthly for all orders open during the 
month. 
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Issue No. 2.9 

0 5, subs. 5 

Size of Performance Credits 

Short Description: Increase size of performance credits to provide inore appropriate incentives to PRTC. 

Liberty Brief: The most important element of Liberty’s proposal are the magnitude of the performance credits, which 
are designed to create an incentive for PRTC to perform, Liberty has proposed performance credits that 
are conservative, but high enough to encourage performance by PRTC. 

PRTC Brief: 

Resolution: 

PRTC proposes the AT&T/Centennial performance credits. Liberty’s proposals are unfair and only 
based on the experience of Mr. Khoury. 

There appears to be a mismatch between the testimony and briefing regarding size of performance 
credits and the definition of this issue. The definition of this issue is limited to the Intervals Attachment 
Section 5,  Subsection 5 (subparts 5.1 through 5.4). Those sections provide performance credits related 
to the repair intervals set forth in Section 3 and do not relate to the installation intervals set forth in 
Section 2. Performance credits for installation intervals are set forth in Section 5,  Subsection 4. 
However, the testimony and briefing by both Parties appears to relate primarily to the installation 
intervals, not the repair intervals. Because the Parties have consistently presented their cases as if this 
issue were a blend of the performance credits from both Subsection 4 and Subsection 5,  and because 
both subsections are properly before the Board, this resolution relates to both Subsections 4 and 5. 
Liberty’s proposed performance credits are adopted for both subsections. PRTC’s proposals are so 
small as to be meaningless. Liberty’s proposals, by contrast, are tied to the value of the service, and, per 
testimony provided by Liberty, are in line with similar incentive payments in other ICAs. 
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Issue No. 2.10 

fs 5, subs. 5.5 

Performance Credits Repeat After 100% Miss 

Short Description: Add performance metric that accumulates periodically if stated maximum period for performance has 
been exceeded. 

Liberty Brief: See Issue No. 2.9 

PRTC Brief: See Issue No. 2.9 

Resolution: See Issue No. 2.5. Performance credits shall be applied for each breach of the Recurring Target 
as well as for a breach of the First Target. 
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Issue No. 2.11 

0 5, subs. 5.5 

Notice Regarding Performance Credits 

Short Description: Require PRTC to notify Liberty when it concludes that it will pay performance credits, as well as the bill 
on which the credits will appear. 

Liberty Brief: Liberty does not appear to have briefed this issue. 

PRTC Brief: PRTC believes this issue to be settled. 

Resolution: This issue appears to have been resolved; therefore, no resolution is needed. 
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Issue No. 2.12 

8 5, subs. 5.5 

Eliminated Examples of Performance Credit Calculation 

Short Description: Eliminate examples of credit calculation. 

Liberty Brief: Liberty does not appear to have briefed this issue. 

PRTC Brief: 

Resolution: 

Liberty has provided no support for its proposal to strike practical examples of the calculation of 
performance assurance credits, other than the claim by Liberty witness Gates that “[tlhose examples 
were necessary in part due to the complexity of PRTC’s proposals. Liberty believes that no examples are 
needed under its own proposals . . . .” Gates Direct at 36. Mr. Gates then changed his perspective, 
arguing that there is no dispute over the inclusion of credit calculation examples. See Gates Reply at 
101. Liberty’s proposal does not appear to be a principled one. 

In light of the resolution of Issues 2.5, 2.7, 2.8, and 2.10, the Board believes it would be in the Parties’ 
interest, and in the interest of any of provider that may consider adoption of this ICA, to provide 
examples of calculations of performance credits. PRTC’s proposal is adopted, to be modified to 
comport with the resolutions set forth in this Report and Order. 




