Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the matter of:
Comcast Cable Communications, LLC on behalf of: CSR No.: 8715-E
its subsidiaries and affiliates

For Opposition of Effective Competition
in Danville, Virginia
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To: ATTN: Office of the Secretary Chief, Media Bureau:

OPPOSITION TO PETITION FOR
DETERMINATION OF EFFECTIVE COMPETITION

The City of Danville, Virginia (“City”), by its attorneys, and pursuant to Section 76.7 of
the Commission’s Rules, hereby opposes Comcast Cable Communications, LLC’s (“Comcast”™)
request that the Commission find that Comcast faces effective competition in the City.

BACKGROUND

Because of the possible adverse impact on consumers, particularly senior citizens and
other individuals living on fixed incomes, flowing from the elimination of rate regulation, there
is a congressionally created presumption against the existence of effective competition. It is the
burden of the petitioning cable operator to rebut this presumptlon and affirmatively demonstrate
the presence of effective competition.

In Comcast’s Petition for Determination of Effective Competition (“Petition”) Comcast
accurately cites to 47 U.S.C. § 543 and Section 76.905(b)(2) of the Commission’s rules with
respect to the “Competing Provider Test” to determine if a cable system is subject to effective
competition. In its Petition, Comcast asserts that this test has been met with the entry of two
Direct Broadcast Satellite (“DBS”) providers-DirecTV and DISH Network-into the Danville
marketplace. While DBS providers have been determined by the FCC to be qualified Multi-
video Channel Video Programming Distributors (MVPDs) for purposes of an effective
competition analysis, their presence alone does not demonstrate the existence of effective
competition. Comcast has failed to prove that there are two Direct Broadcast Satellite (“DBS”)
providers offering comparable programming to Comcast to over 50 percent of households on the
Danville, VA franchise area and Comcast has failed to show that there is a sufficiently high level
of DBS penetration within the franchise area to overcome the strong presumption against
effective competition.



COMCAST HAS FAILED TO PROVE THAT THERE ARE AT LEAST TWO
UNAFFILIATED MVPDS OFFERING COMPARABLE PROGRAMMING TO COMCAST
TO OVER 50 PERCENT OF HOUSEHOLDS IN THE DANVILLE, VA FRANCHISE
ARFEA.

The City objects to the claim that at least two unaffiliated MVPDS offering comparable
programming to Comcast to over 50 percent of households on the Danville, VA franchise area.
Comcast fails to provide evidence that the DBS providers satisfy the first prong of the
Competing Provider Test that comparable programming is not being made available to at least 50
percent of the households in the franchise area and these potential consumers are reasonably
aware of this service availability.

The exhibits of DBS Services provided by Comcast in Exhibit 1 of their petition
(attached hereto as exhibit 1) are not those marketed programming offering within the City of
Danville, Virginia Franchise area. The Exhibits relied upon by Comcast use national advertising
in the Case of DISH Network and even advertising from providers that do not market services in
in Danville, Virginia in the case of DirecTV as evidence of comparable programming.

The DirecTV “lineup” card offered by petitioner fails in several regards. First, it shows
only those channels offered by DirecTV in their Premier Package, whereas the Comcast “lineup”
card shows multiple levels including, Limited Basic, Digital Economy, Digital Starter, Digital
Preferred, and Premium.

Next, the DirecTV “lineup” card is for a zip code that is not used within the Danville,
Virginia Franchise area. Danville’s zip codes are 24540, 24541, 24542, and 24543. The
programming package Comcast has presented is for zip code 17303.

Third, unlike the Comcast “lineup” card which shows local channels broadcasting into
Danville from contiguous Cities generally recognized as local channels in Danville, the “lineup”
card representing the offerings of DirecTV list local channels all from Central Pennsylvania
stations including Harrisonburg and York. These channels are clearly not comparable to the
local channels offered to the Danville, Virginia Franchise area by Comcast.

The Dish Network “lineup” card presented by petitioner also fails in several regards.
First, the “lineup” card is clearly a national advertising package listing with nothing identifying it
as specifically the programming offered in the Danville, Virginia franchise area.

Next, the Dish Network exhibit clearly states that “for the most up-to-date Channel
Lineup Card, please visit mydish.com/channelcard.” This clearly demonstrates the possibility
that this “lineup” card offered by petitioner has changed since its submission and that it is not
Danville specific, therefore not a reliable comparison to the offerings of Comcast in the Danville,
Virginia Franchise area.

Also, and more importantly, Comcast, under the Franchise Agreement in force in the City
of Danville (relevant section attached hereto as Exhibit 2), is obligated to maintain one separate
channel for “Government-Educational” programming, available on all service tiers including the
lowest service tier, which broadcasts live videocasts of City Council meetings, School Board
meetings, and Planning Commission Meetings and the video rebroadcasts of each as well as



videotaped or live public safety and public information programming. Neither Dish Network nor
DirecTV carries any of this programming which is aimed at keeping the residents of the City of
Danville informed about their government as well as their safety and wellbeing.

Therefore, based upon the foregoing, Comcast has failed to prove that there are at least
two unaffiliated MVPDS offering comparable programming to Comcast to over 50 percent of
households in the Danville, Virginia franchise area thus failing the first prong of the Competing
Provider Test.

DBS DOES NOT ENJOY 15% PENETRATION IN THE CITY

The City, questions whether Comcast has satisfied the second prong of the Competing
Provider Test. Specifically, the City believes Comcast may not have met its burden of
demonstrating that the number of DBS subscribers within the City limits of Danville exceeds 15
percent of the households in the Comcast franchise area for the City.

Additionally, Comcast has presented no evidence to support its assertion that Comcast is
the largest MVPD in the franchise area, a key component of the second prong of the Competing
Provider test. Specifically, Comcast has not provided the overall number of households that have
any MVPD service and has provided no evidence as to the numbers of households that subscribe
to Comcast as their MVPD service.

Without this critical information there is no way to determine that Comcast is the largest
MVPD in the franchise area thus Comcast fails the second prong of the Competing Provider
Test.

CONCLUSION

Comcast has failed to prove that there are at least two unaffiliated MVPDS offering
comparable programming to Comcast to over 50 percent of households in the Danville, Virginia
franchise area thus failing the first prong of the Competing Provider Test.

Additionally, Comcast has failed to present any evidence to support its assertion that
Comcast is the largest MVPD in the franchise area therefore Comcast fails the second prong of
the Competing Provider Test.

Accordingly, the City submits that Comcast has failed to meet its burden under the
Competing Provider Test and the City respectfully requests that the Cable Services Bureau reject
Comcast’s Petition for Determination of Effective Competition.



Respectfully supmitte

Cil)\o:;Dan \l ) irfl ia
By: \ - \

W. Claxke Whitfield, Jr.

City of Danville, Virginia

W. Clarke Whitfield, Jr., City Attorney
P.O. Box 3300

427 Patton Street

Danville, VA 24543

(434) 799-5122

Its Attorneys



CERTIFICATE PURSUANT TO 47 C.E.R. § 76.6(a)(4)

The below-signed signatory has read the foregoing Petition for Special Relief, and to the
best of my knowledge, information and belief formed after reasonable inquiry, it is well
grounded in fact and is warranted by existing law or a good faith argument for the extension,
modification or reversal of existing law; and is not interposed for any improper purpose.

Respectfully submitt

Ciw\ﬁ)atﬁi‘i&\;ﬁ nia
By: .

W. Clarke Whitfield, Jr.

City of Danville, Virginia

W. Clarke Whitfield, Jr., City Attorney
P.O. Box 3300

427 Patton Street

Danville, VA 24543

(434) 799-5122

October 17, 2012 Its Attorneys



CERTIFICATE OF SERVICE

I, W. Clarke Whitfield, Jr., City Attorney for the City of Danville, Virginia, do hereby
certify that on this 17th day of October, 2012 that a true and correct copy of the foregoing
“Petition for Special Relief” has been sent via U.S. mail, postage prepaid to the following:

Frederick W. Giroux Marlene H. Dortch, Secretary

Davis Wright Tremaine, LLP Federal Communications Commission
1919 Pennsylvania Avenue, N.W., Suite 800 Office of the Secretary

Washington, D.C. 20006 445 12" Street, S.W.

Washingt$n, D.C. 20554
William Lake, Chief, Media Bureau
Federal Communications Commission
445 12™ Street, S.W.
Washington, D.C. 20554

e

By: \
W. Claxke Whitfield, Jr.

City of Danville, Virginia

W. Clarke Whitfield, Jr., City Attorney
P.O. Box 3300

427 Patton Street

Danville, VA 24543

(434) 799-5122

Its Attorneys
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EXHIBIT 2



INFORMAL PROPOSAL
PURSUANT TO 47 U.S.C. 3 546(h)

CABLE COMMUNICATIONS FRANCHISE

A NON-EXCLUSIVE FRANCHISE
TO CONSTRUCT, OPERATE, AND MAINTAIN
A CABLE COMMUNICATIONS SYSTEM
TO BE ISSUED TO
THREE RIVERS CABLE ASSOCIATES, L.P.

d/b/a ADELPHIA CABLE COMMUNICATIONS

BY

THE CITY OF DANVILLE, VIRGINIA



5.2

6.1.

fequest, provided that the household is located within 150 feet of the existing
system and the installation is standard.

C.  No Subscriber shall be refused service arbitrarily. However, for special
circumstances (such as a Subscriber’s request to locate the cable drop
underground, or the need for under-highway crossings, or the existence of
more than one hundred fifty (150) feet of distance from distribution cable to
connection of service to Subscribers, or a density of fewer than fifteen (15)
households per 2,640 cable-bearing strand feet of distribution cable) Cable
Service may be made available on the basis of a capital contribution in aid of
construction, including cost of material, labor, and easements. For the
purpose of determining the amount of capital contribution in aid of
construction to be borne by Grantee and Subscribers in the area in which
Cable Service may be extended, Grantee will contribute an amount equal to
the construction and other costs per half mile, multiplied by a fraction whose
numerator equals the actual number of potential subscribers desiring service
per 2,640 cable-bearing strand feet of its trunk or distribution cable, and
whose denominator equals fifteen (15) Subscribers. Potential subscribers will
bear the remainder of the construction and other costs on a pro rata basis.
Grantee may require that the payment of the capital contribution in aid of
construction borne by such potential subscribers be paid in advance. When
counting the number of potential subscriber households requesting service
under this provision, households then subscribing to a satellite direct-to-home
service shall be counted as one-quarter (1/4) household.

Required Extensions of Service. Whenever Grantee shall receive a request for
service from at least fifteen (15) households, which have agreed to pay for service
for one year, within 2,640 cable-bearing strand feet (one-half mile) of its
distribution cable, it shall extend its Cable System to such Subscribers at no cost to
said Subscribers for system extension, other than the usual connection fees for all
Subscribers. When counting the number of subscriber households requesting service
under this provision, households then subscribing to a satellite direct-to-home
service shall be counted as one-quarter (1/4) household.

SECTION 6
ADDITIONAL CHANNEL AND FACILITIES REQUIREMENTS

Government and Educational (GE) Programming Support. The Company agrees

and acknowledges that its provision of the services, facilities and equipment as set
forth below, all of which, unless otherwise specified, are in support of the City’s
educational and governmental (“GE Programming”) channel requirements and shall
be provided on a no-cost basis to the City, is not and shall not be deemed as an in-
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6.2

kind equivalent to any Franchise Fee payment unless required by preempting federal
law or regulation or stated to the contrary herein. The Company agrees to and shall
comply with all additional channel requirements described in this Section at such
time as System channel capacity is available therefor, and agrees that it shall exert
reasonable efforts to so comply at the earliest possible date. The City is not
requiring that the Company provide a Public access channel as a part of its
obligation under this Franchise Agreement. The Company acknowledges that it
offers leased access to the cable system for members of the public that wish to
promote certain programming. The access to the cable system through leased
access and the rates charged for such access are controlled by the Company.

Governmental and Educational Support. The Company agrees to provide within the
City one free standard cable drop, one free converter/descrambler (if required), one
energized outlet (and up to three energized outlets at the Danville Municipal
Building), Basic Service (sometimes referred to herein as “Broadcast Service”) and
Cable Programming Service (sometimes referred to herein as “Satellite Service”) at
no charge to each governmental or school division building, fire station, police
station, library, school, community center and/or other City/School Board-owned or
City/School Board occupied buildings (excluding housing units, outbuildings;
storage facilities and buildings owned by the City but not used for governmental
purposes), located within the City’s corporate limits and within 200 feet of existing
plant, as requested by the City or such other agency or entity that exercises
dominion or control over the facility to which the provisions of this section apply.
Any attached structures shall be treated as separate buildings if so identified. The
Company agrees to provide or extend the foregoing to any future buildings or
facilities of the above-described nature that are established within the City. Any
standard cable drop provided hereunder may be internally extended without
imposition of any fee therefore by the Company, however, any such extension
performed by the City shall be in accordance with all applicable state and federal
rules and regulations.

The Company expressly agrees to provide one free standard cable drop, one free
converter/descrambler (if needed), and one energized outlet and Basic Service and
Cable Programming Service at no charge, to all public and private primary and
secondary schools in the City located within 200 feet of the existing cable system,
and to the central office building of the Danville City School Division (within which
the Company shall, at no cost to the City, install up to two energized outlets at
locations specified by the said Danville City School Division); and shall also
provide or extend the foregoing to any future public and private primary and
secondary schools in the City located within 200 feet of the cable system. Each
standard cable drop so provided may be internally extended without imposition of
any fee therefor by the Company, however, any such extension performed by the
City shall be in accordance with all applicable state and federal rules and
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regulations. With respect to any future educational structures or facilities established
within the City, the Company agrees that it shall assist the City with the contracting
of services to provide one energized outlet within each classroom (whether such:
classroom is a permanent structure or otherwise) and two energized outlets in the
main office area for each such future educational structure or facility.

The Company agrees that it shall assist the City, as requested by the Danville City
School Division, in the maintenance of all Cable up to the demarcation point of all
educational structures or facilities established within the City. The Company agrees
to provide the City with consultative assistance, as requested by the City or City
School District, with respect to the installation or maintenance of any cable or
wiring installed or to be in stalled within such structures.

As of the time of the execution of this Franchise Agreement the City intends to
utilize on a cooperative basis with the Danville City School Division, the
Government-Educational (GE) Channel for the dissemination of educational
programming as determined by the Danville City School Division, as well as other
programming as determined by the City, for so long as the capacity of such channel
is sufficient to support such dual usage. If so determined by the City Manager, the
Company shall, within six months following notification received from the City, but
not before System channel capacity is available, provide and make available for use
by the Danville City School Division a separate activated Educational Channel in
addition a the Governmental Channel, which new channel shall be designated as the
City Educational Channel and which shall at all times be carried as part of the Basic
Service (Broadcast Service) tier offered to Subscribers by the Company. The
Company will continue to maintain the old Government-Education (GE) Channel as
a new Government only Channel. Should the Company decide to relocate the
Government-Education (GE) Channel, then the Company shall provide reasonable
advertising to viewers as to the location of the new Government-Education (GE)
Channel.

If and when activated, the City Educational Channel shall be configured to permit
the introduction of live and videotaped programming onto such channel. Signal
insertion capability for the City Educational Channel shall be provided as currently
exists at George Washington High School and O.T. Bonner Middle School. In
addition, the Company agrees to pay to the City Twenty Thousand Dollars
($20,000) which the City shall be held in escrow to use for the construction of
additional signal insertion locations or other cable line extensions not installed by
the Company free of charge pursuant to this Section in order to provide service to
municipal locations not currently served by the Cable System. Such municipal
locations shall be selected by the City. The City agrees that any construction that it
undertakes must be reviewed with Company prior to commencement and must be
coordinated with proper Company officials. If after the term of this franchise the

12



6.3

City has not used all of the escrowed extension funds, then any funds remaining
shall remain the property of the City.

The Company further agrees that it shall offer for purchase by the Danville City
School Division, prior to the Company’s sale or offer to sell to any other Person,
any studio or headend equipment being phased out or replaced that, in the
Company’s reasonable estimation, would be required or appropriate for use in the
production and/or videocasting of video programming. The City agrees that it will
not use any such equipment to offer services in competition against the Company.

The Company agrees that it shall provide 50 copies of the magazine Cable in the
Classroom each month to the Danville City School Division for subsequent
distribution to the City’s educational facilities.

The Government-Educational (GE) Channel. As of the date of this Agreement, the
Company agrees to maintain on its System one separate video channel for
Government-Educational (GE) programming. The channel referred to as the
“Government-Educational Channel;” to be carried on all service tiers including the
lowest cost service tier, and is to be controlled by the City with a signal insertion
capability at the Danville Municipal Building, Adelphia’s Patton St. Studio, G. W.
High School, O. T. Bonner Middle School and any other such locations that may be
constructed by the City pursuant to Section 6.2 of this Agreement.

The Government-Educational Channel shall be used for the carriage of
programming to be determined by the City Manager, including live videocasts of
City Council meetings and their video rebroadcasts, live videocasts of School Board
meetings and their video rebroadcast, videotaped or live public safety programming.
The City shall coordinate with the Danville City School Division for the insertion
and carriage on the Government-Educational Channel of such programming as may

" be requested by the Danville City School Division. Signal insertion capability for

the Government-Educational Channel shall remain at the Danville Municipal
Building and Adelphia’s Patton St. Studio throughout the term of this franchise. The
Company shall also provide all technical and support services and functionality at
its downtown studio to enable the City to display (1) a scrolling message system,
and (2) e-banners on the Government and Educational Channels. The Company
shall also provide all necessary technical and equipment support, as set forth in the
attached equipment list, at its downtown studio to produce up to twenty (20) hours
per month of original Government-Educational programming for the City’s
Government-Educational Channel. These hours of original programming shall be
finished edited programming ready and suitable for broadcast on the Government-
Educational Channel. The live broadcast and video rebroadcast of City Council or
School Board meetings shall not be considered finished edited programming nor
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6.4

6.5

6.6

shall such programming be counted against the City’s twenty (20) hours of finished
edited programming.

Additional Community Support. If appropriate, the City Manager shall determine
and advise the Company which channel (i.e., the Government Channel or the City
Educational Channel) shall provide carriage of the signals inserted from any of the
insertion point locations detailed herein or any such locations constructed pursuant
to Section 6.2 herein.

Digital Compatibility. In the event that the Company provides digital or other video
programming signals on either or both of the Basic Service tier or the Cable
Programming Service tier, if such video programming signals are incompatible with
television sets then used at any City-owned or City-occupied buildings or any public
or private primary and secondary school within the City, including the central office
of the Danville City School Division, the Company shall at no cost to the City or
other affected agency, division or department provide such converters as are
required to allow reception of such video programming signals by all such television
sets then in use.

Consultative Assistance and Maintenance of Equipment. The Company agrees that
it shall provide, throughout the term of the Franchise hereby granted, such
consultative assistance as the City and other agencies may reasonably request to
maximize the utility of and benefit from the Government Channel and/or the City
Educational Channel. The Company further agrees to provide and maintain the
equipment listed on the attached Equipment List needed to support the City in its
production of programming for the Government Channel and/or the City
Educational Channel activities. The Company further agrees to produce all of the
City’s programming (up to a maximum of twenty (20) hours per month of edited
programming ready and suitable for broadcast on the Government-Educational
Channel by providing access to the Company’s Patton Street studio facilities
providing all labor and technological expertise necessary for the production of up to
twenty (20) hours of finished edited programming to include such programs as the
“City Manager Reports,” “Chalk Talk,” and such other special events programming

- for the City and/or School System as the City deems appropriate. The live

broadcast and video rebroadcast of City Council or School Board meetings shall not
be considered finished edited programming nor shall such programming be counted
against the City’s twenty (20) hours of finished edited programming. Company also
agrees to give its technical support for a scrolling events calendar along the bottom
of the Government-Educational Channel and e-banners to be broadcast on the
Government-Educational Channel with music in the background.
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