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Executive Summary

Vonage Holdings, Corp. submits this Petition, pursuant to. FCC Rule 64.1002(d), urging
the ‘Commission to issue an order, on an expedited basis, requiring U.S. carriers to stop
‘settlements payments to certain enumerated Pakistani“long distance international” carriers that
have engaged in anti-competitive practices to demand an increase of termination rates on the
'U.S.-Pakistan route to approximately 400% the previous cost-based levels. The Pakistani
cartiers (with the consent and support of the Government of Pakistan) have: (i) implemented a
new “International Clearing House” exchange for all international incoming calls to. Pakistan,
creating a new monopoly provider of international termination in Pakistan; and (ii) drastically
increased ‘the “termination rate payable by international “telécommtunications carries for
termitiating calls into Pakistan to more than $0.088 per minute of use. The actions of the
Pakistani carriers constitute a clear violation of the Commission’s. longstanding;fprohibiﬁOn
against “whipsawing” and other coercive conduct intended to increase rates, and as such requires
immediate Commission intervention.

The ‘actions of the Pakistani carriers have forced Vonage to charge its customers
significantly more for calls to Pakistan than it did prior to the implementation of the International
Clearing House. This has resulted in harm to U.S. consumers who are forced to: pay more to call
friends and family in Pakistan.

The Pakistani International Clearing House also ‘violates Pakistan’s commitments under

the World Trade Organization, and raises numerous other U,S. policy concerns. Vonage and its
'U.S. customers have already been directly damaged by the actions of the Pakistani carriers and
government, and as such, requests that the‘Commission respond in thiscase as it has responded.

‘to similar situations in the past: by ordering U.S. carriers to suspend ‘settlement payments to the
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relevant Pakistani carriers until such time as they abrogate the International Clearing House
regime and return settlement rates for calls to Pakistan back to their original cost-based levels.
Moreover, as noted in detail below, given that the implementation of ICH Plan is likely to
cause significant harm to the public interest and that this harm caninot be addressed through post
Jacto remedies, Vonage respectfully requests the International Bureau to impose temporary
requiremenits on U.S. carriers prohibiting all U.S. carriers from paying the Pakistani carriers
anything more than the current cost-based termination rate to Pakistan, without prejudice to the

F CC’sﬁndmgs ‘on'the instant Petition,
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washmgten, D.C. 20554

In the Matter of

Petition Pursuant to Rule 64.1002(d) for
Expedited Issuance of Settlements Stop
,Payment Order on the U S —}’akxstan Route and

IB Docket No. 12-

PETITION

L INTRODUCTION

Vonage Holdings Corp. (“Vonage™) hereby submits this Petition pursuant to Federal
‘Communications Commission (“FCC” or “Commission”) Rule 64.1002(d), 47 C.FR. §
64.1002(d), urging the Commission to issue an order; on an expedited basis, requiring U.S.
carriers to stop settlements payments to certain enumerated Pakistani “long distance
international” catriers (“LDI Carriers”) that have engaged in anti-competitive practices to
demand an increase of termination rates on the U.S.-Pakistan route to approximately 400% the
previous cost-based levels." As detailed below, and in the accompanying Affidavit of Edward
Mulligan, Vice President Carrier Operations of Vonage, cffective October 1, 2012, the LDI
Carriers (with the consent and support of the Govertiment of Pakistan) have: (i) implemented a
new “International Clearing House” (“ICH”) exchange for all international incoming calls to
Pakistan, creating a new monopoly provider of international ‘termination in Pakistan; and (ii)
drastically increased the termination rate payable by interriational telecommunications carries for

terminating calls into Pakistan to more than $0.088 per minute of use (“MOU”) (collectively, the

“ICH Plan®).

! See Aitaichmenf A fo r"a ixst of LDI Carriers that Vonaga understands to have colluded to
implement the actions claimed herein.
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The establishment of the ICH Plan consfitutes a clear 'violation of the Commission’s

longstanding prohibition against “whipsawing” and other coercive condigt intended to increase

‘rates, and as such requires immediate Commission intervention. The Commission reaffirmed in

the ISP Reform Order that actions taken to force U.S. carriers to-accept higher termination rates
“directly harms the public interest by raising rates to U.S. consumers, impeding call completion
‘and reducing call quality.”® The FCC has repeatedly stated that these types of actions disrupt
commercial negotiations and may require Commission action to protect U.S. customers,

Vonage requests that the Commission respond to the actions of the LDI Carriers and the
Government of Pakistan in this case as it has responded fo similar siuations in the past: by
ordering U.S. carriers to suspend settlement payments to the refevant Pakistani LDI Cartiers until
their atiginal cost-based levels.

Moreover, as noted in detail below, given that the implementation of ICH Plan is likely to
cause significant harm to the public interest and that this harm cannot be addressed through post
Jacto remedies, Vonage respectfully requests the International Bureau to impose temporary
requirements on U.S. carriers probibiting all U.S. carriers from paying the LDI Carriers anything
more than the current cost-based termination rate to Pakistan, without prejudice to the FCC’s

findings on the instant Petition

®  Puternational Settlements Policy Reform, First Report and Order, 19 FCC Red. 5709, 45 (2004)
(“ISP. Reform Order”).

? See 47 CE.R. 64.1002(d).

AITSI986732 2
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II. THE LDI CARRIERS HAVE ENGAGED IN ANTI-COMPETITIVE COLLUSION
AIMED AT SIGNIFICANTLY RAISING TERMINATION RATES THAT HARM
U.S. CONSUMERS

A The ICH Plan

To date, Vonage has been unable to obtain a copy of (i) the agreement entered into by the
LDI Carriers to institate the ICH Plan (the *ICH Agreement™); or (ii) any resolution by the
Pakistan Telecommunications Authority (“PTA”) or the Ministry of Information Technology of
Pakistan (“MOIT”) authorizing the adoption of the ICH Plan.

However, in 2011, the LDI Carriers submitted to the Competition Commission of
Pakistan (“CCP”) an application seeking an exemption for the ICH Agreement under the
Pakistani Competition Act; 2010, The application was later withdrawn by the LDI Carriets in
February 2012. The CCP’s February 8, 2012 order disposing of the application® outlined. a
number of facets of the ICH Plan.

As summarized by the CCP, the ICH Agreement: (i) assigns the rights of thirteen LDI
Carriers to terminate incoming international traffic, to Pakistan Telecommunication Company
Limited (“PTCL”), the incumibent telecommunications service provider in Pakistan; (if) cach
LDI Carrier is to suspend and keep suspended all interconnection capacities in relation to
Pakistan incoming traffic; (iif) PTCL is to act as the sole LDI operator with the right to
exclusively terminate all incoming traffic to Pakistan; (iv) PTCL is to sell its call terminating
services to foreign carriers at the “Approved Settlement Rates” of the PTA; and (v) each LDI

Carrier will get a pre-determined fixed guota. from PTCL to terminate calls on its network, and

4

See International Clearing House Agreement Among LDI Operators, Order, File No.
2(291/AGR/EXMP REG/

P/l I (Feb. 8,2012) (“C’CP February Order”). The CCP February Order'is

: , Attachment C, a number of press. reports
concemmg the ICH Plan, mcludmg cop:es of notxces to the Karachi Stock Exchange filed by tertain LDI
Carriers and explaining the ICH Plan.

AL151986732 3
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receive a fixed share of revenues generated from all incoming international trafﬁc5 The ICH
Agreement in essence: (A) gives PTCL a monopoly to receive all incoming international traffic
to Pakistan; (B) establishes a single rate for incoming: international traffic; and (C) artificially
divides the market share-of incoming international traffic among the 14 LDI carriers.

At the time, the arguments presented by the LDI Carriers in support of the ICH
Agreément included: (i) stabilization of the Pakistan iriternational incoming traffic rate as per the
PTA’s directive; (ii) the curbing fo‘f"\“g/rey‘ trafﬁ{‘;;?s (iii) the creation of a vital lmpact on the
national economy in terms of huge influx of foreign exchange in the country; and (iv) the
collection of additional revenues for the Government of Pakistan.” The LDI Carriers further
claimed that the ICH would not result in price fixing, but instead would implement the “PTA’S
Approved Settlement Rates.™

B. The CCP Has Found the ICH Plan. Illegal Under Pakistani Law

According to the CCP, on August 13, 2012, the MOIT issued a directive calling for the
establishment of the ICH Plan.” As noted above, the MOIT directive is not publicly available.

On August 28, 2012, the CCP sent a Policy Note to the PTA and the MOIT warning that

the ICH Plan was illegal under Pakistan’s Competition Act, and calling for the MOIT fo retract

> 1d. (quoting the ICH Agreement)
6 Grey traffic is the use of :dlegal gateway exchanges to bypass legal gateways and
terminate/originate international traffic.

7 CCP 4llows LDI Operators to Withdraw Application for Exemption of
. 2012), available at:
» ‘ontxon =COIL contsnt&vxew*amcie&xd——% O&Item1d=86

See Press Release,
ICH. Agreemem cep Fﬂ
http:/fwww.cc.gov. nk/mdex ’
8 Seeid.

? See Press Release, CCP Issues Policy Note to MOIT, PTA, CCP (Aug. 28, 2012), available at:
https//www.cc.gov.pk/index.php?option=com_content&view=article&id=251&Itemid=86.

AfT5198673 2 4
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its directive.'® The CCP Policy Note states that following the withdrawal of the LDI Carriers’
application in February 2012, the CCP was not consulted about the ICH Plan’s permissibility
under Pakistan’s Competition Act."' The CCP Policy Note further provides that “[wihile it may
‘be within the domain of [the] MOIT to issue policy directives in relation to the subject industry,
it needs to be appreciated that any such policy decision/directive/circulars are in fact subject to
the substantive provisions of the'statute in force.” 2 It further notes:

Presently it is ;mss:bie to call overseas high volume destinations in US/Cana@a/ :
UK/Austraha for Rs 2 + tax or around 2 cents so termmatxon cost ’ro foreign

: r mhaking mtématxonal calls in :ﬁlture'under IC}EI anangement' andf‘ it
can also fore close the option for the remaining LDI operators’ o' negoﬁate I

The CCP concludes: that under the MOIT’s directive and the ICH Plan; “price fixation
and sharing of market (quota allocation) are promoted. Such practices i.e. price fixation and
quota allocation are. considered per se illegal being the most pernicious anticompetitive

conducts

10

See generally D the "iter of Directive for Establishment of International Clearing House
Exchange for International ming Calls for Long 1 Distan ternational, Fixed-Line Local Loop,
Wireless Local Loop and Mobile Operators, Policy Nate, CCP (rel. Aug 28,2012) (“CCP Policy Note’ )-
The Policy Note is attached hereto at Attachment D.

! See CCP Policy Note; at 1.
2 Hdoat2.
B Id.at4,

1 Id.at 8. See also Assertion that ICH to help boost foreign exchange earnings by $800 million is
contentious: CCP Cha:rperson Business Recorder (Sept 7,2012), available at:

hitp://www.brecorder. cam/comgany-news/ﬁ 5/1234681/ (provxdmg an interview with CCP Chairperson
Rahat Kaunain concemmg the-implementation of the ICH).

LAYTS198673.2 5
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The LDI Carriers, the PTA and the MOIT have nonetheless moved forward with the ICH
Plan, and have implemented the aforementioned rate inerease to more than $0.088 per MOU as
of October 1, 2012.
1. THEICH PLAN SIGNIFICANTLY HARMS VONAGE’S U.S. CUSTOMERS

Vonage (NYSE: VG) is & leading provider of low-cost communications services

connecting individuals through broadband devices worldwide. Vonage is headquartered in
Holmdel, New Jersey and currently serves approximately 2.3 million subscribers. Asa U.S.~
based communications provider, Vonage provides feature-rich, affordable communication
solutions that offer flexibility, portability and ease-of-use. The Vonage World Plan offers
unlimited domestic and international calling to more than 60 countries with popular features like
call waiting, call forwarding and voicemail - for $25.99 per month.

Until October 1, 2012, the settlement rate to Pakistan had been cost-based and more or
less in line with international termination rates to other countries with liberalized
telecommunications sectors.”® In order to terminate traffic originated by U.S. Vorage custormers,
to the public switched telephone: network in Pakistan, Vonage contracls with U.S,
telecommunications carriers to deliver traffic to Pakistani telecommunications carriers. Vonage
delivers traffic to these carriers at its network facilities in the U.S. Vonage has approximately
ten telecommunications carriers that it uses to deliver traffic to Pakistan.

Prior to October 1, 2012, Vonage was paying between [BEGIN CONFIDENTIAL
TREATMENT] [END CONFIDENTIAL TREATMENT] per minute of traffic placed to

Pakistan (in line with the estimate provided by the CCP-in the CCP Policy Note, discussed

B See Affidavitof Bdward Mulligan, at 6.

ATSI98673 6
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above).'® In reliance on those cost-based termination fates, in or around May 3, 2012 Vonage
added Pakistan to its unlimited international calling pl’aﬁsﬁ Under those plans, customers may
call Pakistan and a number of other countries for a flat $25.99 per month, plus applicable taxes
and fees. Since the inclusion of Pakistan in its “all you can call” plan, the company has
substantially grown its base of customers and minutes of traffic to Pakistan. Vonage estimates
‘that approximately [BEGIN CONFIDENTIAL TREATMENT]  [END CONFIDENTIAL
TREATMENT] of its customers ([BEGIN CONFIDENTIAL TREATMENT] [END
‘CONFIDENTIAL TREATMENT] of which are located in the U.S.) have placed calls to
Pakistan in the past six months,'® which represents a sizable proportion of the total number of
Pakistani households in the United States (about 106,000 households according to the last
census)."?

During the last week of September, Vonage was:notified by its terminating partners to
Pakistan that the rate for call termination to Pakistan would be increasing to between [BEGIN
CONFIDENTIAL TREATMENT]  [END CONFIDENTIAL TREATMENT] per MOU
effective October 1, 2012.*® Based on the average monthly minutes of calls to Pakistan by
Vonage customers, the inerease of the Pakistani international termination rate to the levels
proposed by the terminating carriers will require’ Vonage to charge its customers an additional
$80 per month (i.e., $105.99) just to cover the increased cost? Since October 1, 2012, Vonage

World Plan customers have been charged an additional per minute fee of $0.08 per minute for

L

1 See Affidavit of Edward Mulligan, at 4.
e Id,aty]7.

B 2010, U.S. Census.

el See Affidavit of Edward Mulligan, at § 8.
% Id, atq9;

AAJTS108673.2 7
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household’s cost to call »Paxdsmn?ﬁ

IV. THEICHPLAN CONTRAVENES LONG ESTABLISHED COMMISSION
POLICIES AND RAISES MANY OTHER POLICY CONCERNS

A.  The FCC Has a Long-Standing Policy of Preventing Whipsawing by Foreign
Carriers

The Commission has long prohibited foreign carriers from abusing theit control of
otherwise coerce agreements to increase settlement rates. For example, when Telintar of
Argentina blocked AT&T’s circuits in 1996, the International Burean found that the FCC “will
not allow foreign monopolists to undermine U.S. law; injure U.S. carriers or disadvantage U.S.
consurmers”  Pursuant to the Commission’s International Settlements Policy (“ISP”), the
International Bureau ordered U.S. carriers fo suspend settlement payments to Telintar until all of
AT&T’s international circuits were fully restored® In upholding the International Bureau’s
order, the iCOmnﬁssionVem;)hasized‘ that “retaliatory actions in respofise to AT&T’s efforts to
negotiate a more cost-based settlement rate constitute classic whipsawing, which the Bureau is
fully authorized to remedy under the ISP

Likewise, in 2003 the Commission: forbade U.S. carriers from making international
settlement payments to six-carriers in the Philippines that had blocked the circuits of AT&T and

WorldCom, Inc. “for the putpose of forcing AT&T and WorldCom to ‘agree to higher

ks T&T Corp. Proposed Extension of Accounting Rate Agreement for Switched Voice Service with
Argentma 18P-96-W-062, Order, 11 FCC Red 18014, 94 1 (1B 1996).

24 B4

= AT&T Corp. Proposed Extension of Accounling Rate Agreement, jbr Switched Voice Service with
Argentina, 14 FCC Red. 8306, 9 13 (1996)

ATS1986732 8
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termination rates.”® The Intemnational Bureau found that these foreign carrier actions
constituted anticompetitive “whipsawing” and a violation of the Commission’s ISP.%

B.  TheISP. Reform Order Directs the Commission to Respond to
Anticompetitive, Unilateral Rate Increases by Foreign Carriers

Foﬂawfiﬁgit:;; actions to protect U.S. consumers over the U.S:-Philippines route, in the
2004 ISP Reform Order, the Commission highlighted its continuing concern with foreign carrier
anticompetitive conduct by establishing “standards and procedures that will support the ability of
‘parties to initiate complaints of anticompetitive harms as they atise”® The Commission also
pledged to “respond to petitions from non-carriers that believe that anticompetitive conduct may
‘be taking place that harm U.S. customers, and [to] act on [its] own motion if [it] find[s] evidence
of market failure. ]

In the ISP Reform Order, the Commission established several actions as indicia of
potential anticompetitive conduct by foreign carriers, including, but not limited to: (1) increasing
settlement rates above benchmarks; (2) establishing rate floors, even if below benchmarks, that
are ‘above ,’pﬁ&itié}usly, :negéﬁat¢d rates; or (3) threatening ‘or carrying out circuit: disrqgtionsfin
order to achieve rate increases or changes to the: ‘terms and conditions of termination

agreements,””

% g7k ,Aﬁmergency Petztmn for Settlements Stop Payment Order and Reguesi for Immediate
Interim Reizef 18 FCC Red. 3519, 9 1 (1B 2003), aﬂ’d 19 FCC Red. 993 (2004), aff'd, 20 FCC. Red.
4106 ) ‘,hzlzppmes Stop Payment Order”).

the International Bureau’s order, the Commission noted that circuits weze fully
at order and the Bureau accordingly lifted

of payments. See 19 FCCRed. 993, § 22 (2004).
ISP Reform Order, 1 40.

YoM,

30 See id., 44.

AT5198673.2 9
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Specifically addressing situations where foreign carriers demand rate incredises over
previously commercially negotiated levels, the Commission found that “because competitive
‘market forces should result in rates that are increasingly cost-based, upward movement in rates
that are not cost-based is not consistent with the development of competition. in the U.S.-

international market. Indeed, because there is no reason to believe that the underying

incremental costs are rising, increases in rates likely indicate either the absence or thwatting of
effective market forces, or abuse of market power.”!

Moreover, both the Commission and the Executive Branch have noted efforts by foreign
governments to increase competitively-negotiated rates may require Commission action pursuant
to the procedures established by the ISP Reform Order. For example, in the ISP Reform Order
proceeding, the National Telecommunications and Information Administration (“NTIA”)
requested “the antomatic examination of a route when a foreign government mandates a price
floor that increases rates zab(}vc::compe’ti,tively ne:gqtiated levels, iIﬁgﬂtdiGSS‘ of whether the
concerns,” U.S. carrier complaints would “address aﬁﬁcompe;iﬁvee harm against U.S.
competition and U.S. customers, and the rebuttable presumption of harm in the event of
ﬁﬁaﬁaﬁonzq;ﬁnsttLS;can@asa#ﬂlaxpedﬁesuchfhuﬁﬁgsfﬁ3

requiring all U.S. carriers to suspend immediately all U.S. carrier payments for termination

= .,“Id -
32

Letter from Nancy J. Victory, Assistant Secretary for Communications and Information

Department of Commerce to Michael K. Powell, Chairman, FCC, IB Docket No. 02-234, at 2 (. ‘dg"S

2003).
B ISP Reform Order, n.115.

Kf75i986732; 10
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services to Tonga Communications ComOizttidﬁf(f‘}‘,Q@?)i“ The Tonga Stop Payment Order
was issued pursuant to-a petition filed by AT&T, and supported by Verizon, seeking protection
from and remedies to the disruption of circuits on the U.S.-Tonga route. The FCC’s order
resulted from TCC’s demand to AT&T and Verizon that termination rates for U.S.-Tonga traffic
would be raised to $0.30 per MOU from the previous rates of $0.09 (AT&T) and $0.19
(Verizon) per MOU.*® TCC cited a ruling from the Tongan Department of Communication
establishing the minimum rate for traffic-inbound to Tonga from the United States, with no cost
justification for the demanded rate increases.®® Adfter failing to agree to the rate increase, TCC
began distupting: AT&T and Verizon circuits to Tonga.>” Finding that all three indicia of

anticompetitive conduct listed in the ISP Reform Order were present in TCC's actions, the

Bureau ordered all U.S. carriers to suspend paymeits to TCC.*
C.  TheICH Plan Violates Pakistan’s International Free Trade Commitments
The increased competition that has developed over the past 15 years on virtually all
international routes has been accompanied by lower termination rates, resulting in lower call
prices for U.S. consumers. Specifically, international termination agreements with carriers in
Pakistan are now exempt from the FCC’s ISP: As such, U.S: carriers are free to negotiate (i)
with ‘as many Pakistani carriers as they want, and (if) set the termination rate on the U.S.-

Pakistan route based on supply and demand. This has resulted on a cost-based settlement rate of

% Pe!mon of AT &T for: Settlements Stop Payment Order-on the U.S.-Tonga Route, Order and
Request for: Further Comment, IB Docket No. 09-1 June 15 2009) (the “Tonga Stop: Pagment
Order’).

» I, q5. In contrast to the 400% rate increase faced by Vonage with respect to the Pakistani LDI
Carriersin , the rate increase for traffic to Tonga in 2009 represented only a 233% increase for
AT&Tanda increase for Verizon.

* Seeid.
T Seeid 1967
3 See id., §45.

ATS1986732 11
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less than 2 cents per MOU,?® ‘which has substantially reduced the cost for U.S. customers to
make calls to Pakistan.

As the Commission is aware, international settlement rates are the most important
component of the marginal cost:of international telephone service. The rateincrease under the
ICH Plan is clearly well above cost and the establishment of PTCL as a clearinghouse for all
international calls to Pakistan constitutes the creation of a monopoly provider of intemational
termination in Pakistan. As such, the ICH Plan violates several of Pakistan’s commments
under the World Trade Organization (“WTQ”) Agreements.*’

Vonage notes that all of Pakistan’s reservations with respect to basic telecommunications
services in the WTO Agreements have expired effective January 1, 2004. Since then, PTCL has
niot held -a monopoly position over any telecommunications services, until the ICH Plan was
implemented on October 1,2012.

D.  TheICH Plan Raises Numerous Other U.S. Policy Concerns

The ICH Plan raises numerous other issues of concern for U.S. cohsumers, and national
policy. First, the importance of affordable calling “back home” for expatriated Pakistanis cannot
cultural traditions, and foster 'ﬂie%{s‘ﬁaring, of fimportant\'news;andggldbél adevelopment‘s that might

ni)’tfbe%fmadﬂy‘ aVaila”bIe, ’ih::sjo,m?"?aﬁmers of Pakistan. The ICH Plan will have the effect of

3 See Aﬂ' davxt of Edward Mulligan, at § 6.

ample, the ICH'PIan iolates: (x) the General Agreemerxt of Trade in Services (“GATS”)
dil ¥ e (u) the GATS“

xmparnaifmanner)

A751986732 12
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dramatically stifling these important communications. Further, American citizens who call

Pakistan help share news and balanced information about world events and American public
policy. Any policy that stifles those conversations and effectively :shuts down lines of
communication deserves serious review.

Moreover, the ICH Plan has the effect of re-inttoducing a monopolist in the termination
of calls to: Pakistan, a dramatic step backwards in the liberalization of intemational
telecommunications markets. In so doing, the ICH Plan directly inhibits one-on-one
relationships between U.S. and Pakistani carriers: By eliminating one-on-one relations between

carriers, the ICH ensures that Vonage will not be able to enter into innovative arrangements with

Pakistani casriers like it has done in'the Philippines with Globe Philippines (“Globe™).* Under
this arrangement, Vonage has a special rate plan that allows unlimited calls to Globe landline and
'mQBilei telephone numbers in the Philippines. Globe also-offers’a special rate plan that allows
unlimited calls to Vonage telephone numbers: The ICH Plan constitutes'is a reversion back to a
uniform accounting rate and discourages direct inferconnection between U.S. and Pakistani fixed
and mobile cariers, to the detrimient of competition.

The ICH Plan also imposes inequitable and anticompetitive global treatment of U.S.
employers and communications providers. Specifically, the ICH Plan unfairly disadvantages

Vonage's thoughtful business plans (and undermines investment) for market growth in the years

ahead.

a o
http://ph.vonage.com/?refer_id=INWEBGN120711003W1&CMP=v. com_INTCallingPlan
Page_GlobeBanner.

ATIS1986732 13
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V.  THE COMMISSION SHOULD TAKE PROMPT ACTION AND REQUIRE ALL
U.S. CARRIERS TO STOP SETTLEMENTS PAYMENTS UNTIL THE ICH
PLANIS REMOVED

Vonage respectfully requests that the Commission take the following actions in order to
prevent harm to U.S. consumers from the LDI Carriers’ anticompetitive actions: a) require U.S.
carriers to stop settlement payments made directly to the LDI Carriers; and b) impose such
measures: immediately during the pendency of this Pefition, without prejudice to: the
Commission’s findings.

A.  The Commiission Has. Authonty To Issue An Order Dxrectmg U.S. Carriers
to Stop Direct Payments to the LDI Carriers:

In the Tonga Stop Payment Order, the Commission clarified that a such orders are
appropriate because they require U.S. carriers to take a unified bargaining position, preventing
each carrier from acting in its own self-interest, which removes the opportunity for the foreign
carrier to establish direct operating arrangements with other U.S. carriers in‘order to play one off
against the other in an effort to get the demanded higher rate.*”?

The actions of the LDI Catriers (with the clear consent of the Government of Pakistan)
require the same Commission intervention to protect U:S: consumers in accordance with the
long-established precedents and principles described above. Just as with TCC in 2009, the
Philippines carriers in 2003, and Telintar of Argentina in 1996, the LDI Carriers, through an
artificial bottleneck established by PTCL, are a abusing their control of the foreign end of'a U.S.
international route to extract unreasonably high, anti-competitive, settlement rates. The size of
the rate increase in Pakistan is many times greater than the demanded increase that led to the

cireuit disruption‘in Tonga (about 230%), and dwarfs the 2003 rate increase in the Philippines

@ :Seeérifmizga Slopinaiymenth;‘fdér; 130.
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where foreign carriers sought to raise rates approximately 50 percent® To Vonage’s
understanding, the more than 400% rate increase demanded by the LDI Carriers is unprecedented
on any international route.

Further, the information available about the TCH Plan appears to show that the rate
increase is directly attributable to the actions of the PTA in the establishment of a rate floor.
While the PTA. ostensibly is concerned with stamping out “grey traffic,” such an increase is
clearly not based on cost, has not been demonstrated to have any link whatsoever to so-called
grey traffic, and is clearly intended solely as a'meastre to extract revenue from U.S, carriers, to
the sighificant detriment of U.S. consumets. While the rate increase may be dictated by the
Pakistani government, as demonstrated in the 2009 Tonga case, carriers cannot shield
anticompetitive practices behind the veil of a governmental obligation.

The rate increase, therefore, clearly meets the FCC’s indicia of anticompetitive conduct
as'it establishes a rate floor above previously negotiated rates. Even though Pakistan is on the
‘Commission’s routes exempt from the ISP, such a move to re-establish PTCL as a monopoly
provider of international termination services and the accompanying rate increase, dictates that
the Commission re-examine its prior determination with respect to Pakistan’s exclusion from the
ISP, and the establishment of a stop payment order to safeguard U.S. consumers. The LDI
Carriers’ actions have created “a rebuttable presumption of harm to the public inferest,” and the
‘Commission should therefore respond as it has in prior instances of anticompetitive conduct; by
requiting U.S. carriers to stop settlement: payments to the LDI Carriers until the ICH Plan is

abrogated and international termination rates are re-established at cost-based levels.

& See Philippines Stop Payment Order,§ 13 (concerning arate inerease from 8 o 12 cents per
MOU).
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B: The Commission Should Issue Temporary Measures to Address the ICH
Plan Pending Final Resolution of This Petition

Finally, as demonstrated above, the implementation of ICH Plan is likely to cause
significant harm to thousands of U.S. consumers and is. contrary to the public interest,
convenience and necessity. Given that this harm cannot be addressed through post facto
remedies, pursuant to 47 CER. § 64.1002(d), Vonage respectfully requests that during the
pendency of this Petition, the International Bureau imposes temporary requirements on U.S.
‘carriers prohibiting all U.S. carriers froth paying the LDI Carriers anything more than the current
termination rate to- Pakistan, without prejudice to the Commission’s findings on the instant

Petition.

AFTS1986732 16
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VI. CONCLUSION

This Rule 64.1002(d) Petition and the accompanying Affidavit demonstrate that the LDI
Carriers are engaging in anticompetitive behavior on the U.S.-Pakistan route harming U.S.
consumers. Vonage urges the Commission to expeditiously intervene on this route to require all
U.S. carriers to stop settlements payments to the LDI Cartiers until the ICH Plan is abrogated
and international termination rates are re-established in Pakistan at cost-based levels. In
addition, given the immediate and significant harm to the public interest, Vonage respectfully
requests the issuance of temporary measures prohibiting all U.S. carriers from paying the LDI
Carriers anything more than the current termination rate to Pakistan, without prejudice to the

Commission’s findings on the instant Petition.

= Yyilliam B, Wilhelm
/ Ulises R. Pin'
ol Jeffrey R. Strenkowski

BINGHAM MCCUTCHEN LLP

2020 K Street, NW

Washington, DC 20006

Tel. 202-373-6000

Fax: 202-373-6001
william.wilhelm@bingham.com
u.pin@bingham.com
jeffrey:strenkowski@bingham.com

Attorneys for Vonage Holdings
Corp.

October 3, 2012
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List of LDI Carriers

Based on the CCP Policy Note, the Pakistani LDI Carriers engaged in the ICH Plan are:

®
@)
@
@)
W
i)
(vid)
(viii)
(ix)
(xi)

(xii)

(i)

)

PTCL;

Multinet Pakistan (Private) Limited;

4B General International (Private) Limited;

Wi-tribe Pakistan Limited;

Daricom Pakistan (Private) Limited;

Wise Communication System (Private) Limited;
Worldeall Telecom Limited,

ADG (Private) Limited;

Link Direct International (Private) Limited;

Telecard Limited;

Circle Net Communications Pakistan (Private) Limited;
Wateen Telecom Limited;

Redtone Telecommunications Pakistan (Private) Limited; and

Telenor DI Communications (Private) Limited
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ORDER

1. This order disposes of the Exemption Application jointly filed by Long Distance
and International licensees namely; (i) Pakistan Telecommunication Company
Limited (PTCL); (i) Multinet Pakistan (Private) Limited; (iii) 4B General
International (Private) Limited; (iv) Wi-tribe Pakistan Limited; (v) Dancom
(vii) Worldcall Telecom Limited, (viil) ADG (Private) Limited; (ix) Link Direct
International (Private) Limited; (x) Telecard Limited; (xi) Circle Net
Communications: Pakistan (Private) Limited; (xii) Wateen Telecom Limited;
(xiif) Redtone Telecommunications Pakistan (Private) Limited; and (xiv)
Telenor LDI' Comunications (Private) Limited (hereinafier collectively
referred to as “LDI Operators”, and the PTCL -ard LDI Operators collectively
referred to as the “Applicants?), under Section 5 of the Competition Act, 2010
(hereinaﬁer, referred to as the “Act”) to seek exemption for their proposed
International Clearing House Agreement (hercinafter refetred to as the “ICH
Agreement”) entered between PTCL and the LDI Operators.

2. The issue presented before the Commission was whether the proposed ICH
Agreement would escape the per se condemnation of Section 4 of the Act, and
meet the criteria laid down in section 9 of the Act for exemption from the

application of section 4.

3. Through the ICH Agreement, the LDIs intended to assign their rights, granted to
them by the PTA under the LDI license, to terminate iﬁc’om’ing intﬁemgﬁma‘l
traffic to PTCL. During the period the ICH Agreement were to be in effect, each
LDI were to “suspend and keep suspended all interconnection capacities in
relation to Pakistan Incoming Traffic at its end.”" PTCL were to act as the sole
LDI operator with the right to exclusively terminate all incoming traffic to
Pakistan.* PTCL wers to sell its call terminating services 1o foreign carriers ‘at
the Approved Settlement Rates of the PTA; and each LDI would get a pre-

! Article 2.1, International Clearing House Agreement.

ZArticle 2.2, 1d.



determined fixed quota from PTCL fo terminate calls at its network, and receive

a fixed share of revenues generated from all incoming international traffic.

4. The ICH Agreement, in essence, (i) was giving PTCL the monopoly to receive
all incoming ‘international fraffic; (i) having a single rate for incoming
international traffic; and (iii) dividing the market share of incoming international
traffic.

5. The Applicants gave: the following arguments to support the ICH Agreement.
ICH would:.

a.  Stabilize the:Pakistan international incoming traffic rate as'per PTA
directive/determination;

b.  Curb the grey traffic, which is badly effecting the rate stabilization and
‘harm‘ing?ihez cour{tryfas well asihewhdiélbi industry, as all the traffic

¢ Create a yxtal imipact on’ fthe:f natmnal economy«zm terms of huge influx
of foreign exchange inthe ceuntry, increased taxes for the Govemment

e ICH would ‘not fix price; but only PTA s Approved Scttlement Rates:
would be implemented;

e ICH would have fio control oni the production of voice minutes towards
Pakistan;

£ ICH would have fio-adverse impact either on local phoné subseribers of
overseas callers calling to Pakistan;

g ICHwould divert balance of foreign exchange payments on account of

N telecom in Pakistan’s favour;and.

h. ICH would have great impact on Pakistan’s economy and foreign

exchange eamings and will aggregate to USD 37.5 million per month.*

* Points a to ¢ are from: Cover letter, exemption application, dated 6 September, 2011..

“Points d to h are from the presentation made before the Commission on 13 December 2011,

A



6. Transworld Associates Private Limited (hereinafter “TWAY)

operates and owns

its own undersea fiber optic cable system, TWA has a submarine cable system

that connects Pakistan to two major comniunication hubs in the Middle East and

onwards and provides internet and international communication connectivity to

Pakistan’s internet: Service Providers, and telecommunication service providers.

TWA being a competitor'of PTCL strongly objected to the formation of ICH and

became ‘a necessary party to the procsedings and gave a ifétaﬂééfpreséritaﬁi)niin

a.

i

this regard.

. TWA. gave the following arguments ‘against the formation of ICH. ICH
arrangement may not be in the long term interests of the industry and country as:

It will not curb grey traffic since there are other technology options for
those who wish to engage in illegal activities. In fact higher APC will
encourage nore grey traffic;

More Grey traffic will result in reduced inflow of foreign exchange and
undeclared revenue will result in Toss 16 exchequer;

The LDIs reliance on PTCL for its voice business will allow PTCL to
influerice his decision on 'which cartier to use for his data business also;

LDIs will become dependent on PTCL who will’ ve unfair advantage
in developing new international ‘businessand routes in futuire;

; TWA will be forced to relinquish its
this market segment without adequate

A strategic asset of the count
commandmg market share

Jjustification or compensation;

PTCL will shate revenue inithe near tetm in ‘order to “buy off” and
incentivize the LDIs to reduce investments on developmg their
infrastructure and rely on PTCL network;

There is no existing legal curb o VPTCL to use. its dommant osition to
manipulate the market in it g 3
attempt to'set limits by declaring ita

"s; gmﬁcantmar <et power;

It will significantly weaken “the ‘ability of the alternate international
carrier (TWA) to compete with PTCL. for LDL busmess, the miost
lucrative partof the telecom,se,ctor,

Increasing incoming termination fates'will provoke forexgn operators to
increase outgomg termination rates vice versa, affectmg local consumer
who in-turn will have to ‘pay more;

=5+



“single operator will result in local consumer impacted by
d declining quality;

| single operator will result in overall weakening of
Pakistan’ riiational commiunications infrastructure and also fmpact
the domestictelecom sector due to brain drain’ and job losses;

L Itwill hurtand poss;bly shut down: sxgmficant number ‘of the foreign
and local 'ec}mology product and ‘service compames that service this
sector-as PTCL will become the only *real” international network
operator;

m. Rollback to a:monopolistic infrastructure will result in loss of foreign
investor confidence since it directly goes against written and implied
guarantees given by GOP;and

rolling back the clock on 10 years of deregulation aund
g PTCL’s infrastructure monopoly.’

8. PTCL- on behalf of LDI industry of Pakistan, vide its letter dated 7" February
2012, through General Manager, Regulatory Affairs, first submitted its response

however; PTCL ‘thirc gh an sven dated Ietter sxgned by Mr. Sxkzmdar Naqx

SEVP (Corporate Development) requested the Commission to allow PTCL to
withdraw " their application for exemiption as “Hie industry has not reached
consensus on the modalities ‘of ICH operations.” ADG (Pvt) 1td. and Link-
Direct in'their Jetters of the same date have requested withdrawal of the subject
exemption’ application stating that they “have decided to. shelf [the ICH
Agreemeng for the time :being’.7 Since, the: idea will not be timplementéd;

thevefore, we do nol consider this as a live case™',

9. The Commission has been engaged in this matter since October 2011, inter alia

filing of the application, examining ‘written submissions, conducting’ hearings

S Presentation. made by TWA: at:a hearing held on 31 January:2012. Copy of presentation is part of
the Commission’s record.

SPICL, Jetter dated 7 Febriaey 2012, bearing reference No. RA/C&PS/ICH/2012; ADG (Pvt) Lid.:
letter: dated 7 ‘February 2012; Link-Dircct Letter dated 8 February 2012, bcarzng teference No.
'LDVCCP/ACH/Notice/271

71d, ADG Jetter; Link-Direct Letfer.




and taking presentations from the parties; all now, forming part of the record.
These proceedings, however, have now become moot with the request of the

Applicants to withdraw their application.

10. In view of the foregoing, while the withdrawal of the exemption application is
being allowed it may be noted that if in future the Applicants enter into such
agreemient/arrarigeinent; notwithstanding, any authorization obtained from any
other authority such agreement/arrangement prior to its execution would require
clearance from the Commission, ‘as, prima facie, it has serious competition

concerns and weuld attract the provisions of the Competition Act, 2010.

11, Accordmgiy, iﬁe@ppﬁc:ants are hereby allowed to withdraw their application.

(Dr: Joseph Wilson)
Member

(Rahat Kaunain Hassan)
Chairperson

| (Vadiyya S. Khalil) {Mueen Batlay)
Member " Member
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Call Rates to Pakistan Increase by 300-800% With ICH in Place from Today
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Call Rates to Pakistan Increase by 300-800% With ICH in
Place from Today
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Call Rates to Pakistan Increase by 300-800% With ICH in Place frorm Today

See Why Many of the World s Largest
Carriers Rely on Inteliquent.
www.Inteliquent.com

: ¢ : ‘p SH
comimission: could Imgat the matter 1f {CH zs
;1mplemented

II':over the world mdxcatmg that rates for calls'to Pakistan increased by
n respective state and network.
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Call Rates to Pakistan Increase by 300-800% With ICH in Place from Today

Sktype has also increased per minute charges for calls to Pakistan, which is now charging 14.5 $cents
per minute as standard tariff. Skype has also taken back special calling plans (bundles) that it used to

offer for Pakistanicalls.

raffic to Pakistan is around 1.5 bﬂhon
ollars of increased burden on

Accordzng to mdustry experts, monthly i coming international
minutes per month, which will translate into US 120-150 milli
Pakistani expats for. makmg calls to Pakistan.

‘CCP has said that’ xtfis,recewmg complaints from overseas Pakistanis over the issue of ICH and
increased call charges for making calls t6 Pakistan.

‘Economic impacts are yet to be fully calculated with the implementation of ICH.
‘Can CCP Block ICH?
‘Technically speaking Competition Commission of Pakistan can’t bar PTA from implementing ICH.

'CCP as a anti-competition body can’t restrict the government from implementing, any pohcy, such as
in this case. This doesn’t come under CCP’s mandate 1o issue show-cause notice or to penalize a.

‘:govemment body, suchas: Ministry of Informanon Technology

Legal experts tell ProPakistam that CCP’S laws: have*been vwlated‘through a MolT policy directive
] ,an t be justxﬁed w1th an MOIT

Reportecily, no m, ividual or company is yet ready to go Icgal, agamst the: 1mplementatmn of ICH.

hitp://propakistani.pk/2012/10/01/ich-gets-implemented-today-amid-ccp-opposition/ 10/2/2012
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Karachi Stock Exchange notices for Implementation of ICH:

18508 3". inm eeeily Y“’ ?&2

135822912 14:53 G TRM AR
ROM OO E

PRI FTA—g5| 2600111 i e

‘M, M Ghufran

Daputy General Manager- Companles Aﬁ’airs
Karachl Stock Exchiange;.

s:c' 3 chmga Buliding, Stock Exchange Road,

Please rafer to your latter No. kﬂé{é&ﬂéﬁss of Sipﬁmbar 11,2012 u»ﬁtha"r’:apﬂéae&fsuhiatﬁ

of ané memv e;‘ am,f:a ,
‘ohssrvers

stakehalders including the Gavemmant of Pakistan.

chmt, &Sndty note thst this: h%ﬂ:ﬂvg of the GaF arm thc F‘?‘A Is sﬂ! m thn fommiv; ph:se.
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_THE EXPRESS

State-corporate nexus: The unholy alliance in the telecom
sector
Establishriient of clearing house will reduce competition significartly.

By:AllSalman
Pabligied: september1r, 2012

L&HGRE Recent developments in the telecam secto 'indxcate:t}mt the federal government is undormg

Tocal Toop’ and mobile operators.

TheICH and the policy directiv
thetinistey s own deregulatzon 3
teleéommunicatwn servicesat dom]

‘outgoing tefmm“'atidn}iates;

This yotentm] intredsetoaroind 8.8 cents will affeet consimersin’®
m akmg xnternatxnnal zcans infutureunder TCH arrangeentandite
LDIaperators to negatxat 2

Through ICH, i

B0 arantee
carteh
service: orfor that ma’cter toinyestin network,

Inthe ingtant matter, a substantial advantage ‘will be: avaxlahie toexisting LDToperators: They will be in'a position
toexploitthe arrangement throug}x ‘¢ogt: ad\rantaga over potential new entrants. They may use this: advantageto:

tibune.com pk/stary/437616/state-corporate-nexus-the-unholy-afllance-in-the-telecom-sector/Zprinttrve
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cut prices if and when new playersenter the market.

pomtm entofan m&ependent undertakin gto monitor the’ said:
basis to PTA or the IT ministry to prevent “collusive behaviour:
ulous, impractical and in fact counter-productive:

The polity directive o
arrangement andsubmit.
and toensire transparéncy™ Thxs igel

I faet, such monitoring toslsarety Qxcan” sed’by cartels tomonitor the obsetvanceof the common policy and ot
otherwise, Monitoridg essentially 15 a cegulatory role entriusted tothe sector regilator and should be discharged

accordingly.

‘reduce ch mc forthe consumers, enhance entry barriers, inerease dominancs of PTCL and facilitate

The ICH w1

Iis apparent that the
through com,

bankm g, etc 'Ifhls nexns not only}armgs badfname to market economy, ;t a?so denu,s frmts. of ecenmmc
development to the public.

the pohcy ‘directives al ; {
authorised to tefertodny suchi poln,y drx*ectxvas to parliament, which fs themotherofalll mstzmtmns, for

dorrective: actwn

The writérisa managmg partner‘afecunomlc résearch organisation Development Pool and a fmmdmg memberof
the’ Lconomxc Freedom Network,

Published in The Txpress Tribiine, Sepiemberiy™, 2o12.
Mote in Business'

Malaysia, Pakistan di?s'cuss;aw:;ysmetm}cémées
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OCAL LOOP, WIRELESS

A dircctive dated 13-08-2012 issued by the Ministry of Information Technology
(hereinafter referred to as'the “MOIT") for establishment of international clearing
house exchange for: international incoming calls for long distance- international,
fixed-line local loops; wireless local loops and mobile operators {(hereinafter

referred to as the “Directive”) has come to the notice of the Competition

Commission of Pakistan (the *Commission”).

By way of backgmund dtds: pcrtmenf 10 hxghixght that LDI Operators earlier vide
application dated 09-09-2011, . L; (i) Multinet Pakistan (Private) Limited;
(iii) 4B General Int iC > i iv) Wistribe Pakistan Limited; (v)
Dancom Pakistan (vaate) Lxmxted i) Wise Communication System' (Private)
Limited; (vii) Worldeall Te“!ecom L:mlted (vni) ADG (Prwa‘ce) Lumted (ix) Link
Direct International (Pri Limited; (x) Telecard Limited; (xi) Circle Net
Communications Pakistan (Private): Lumted (xii) Wateen Telecom Limited; (xiii)
Redtotie Telecommunications Pakistan (Private) Limited; and (xiv) Telenor LDI
‘Communications (Private)” Limited (hereinafter ‘collectively reférred to as “LDI
Operators’), sought exemption under Section 5 of the Competition Act, 2010

{(hereinafter referred to as the ‘Act’) for their proposed International Clearing House:
‘Agreement (hereinafter referred to as the: ‘“ICH Agreement’) catered between

PTCL and the LDI Operafors,

It is hoped that the LDI operators duly apprised MOIT prior to passing of the
Directive regarding’ Commission’s: stance on: the subject issue. However, the

Commission was not informed or consulted regarding atiy such deliberations. The
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Commission has already passed an order dated 8 February; 2012. It was involved in
this maiter from October 2011 to February 2012 and the subject application was
withdrawn on the ground that the mdnstry did not reach consensus on the modalities
of 1CH operators and that the applicant ¢ -
Commission made it abundantly clear ths.t the sub; ct matter

‘competition concerns, Tt was observed that if in future:thegp;}ﬁcants“eﬁter into any

‘such agreement/arrangement; notwithstanding any authorization obtained from any
other authority, such agrgement/arrangement would require clearance from the

Commission before giving effect fo such agreement.

There are presently 13 LDI operators in addition to PTCL who are- licensed to
originate and terminate voice traffic-in Pakistan, The scctor has evolved with the
growth of Cellular telephony services and Teledensity has increased up to 72%
from a large pre-paid card based business to inexpensive nationwide -and
international calls from Celiular and Local Loop operator connections. The sector
dynamics ate such that incoming international voice traffic dominates the outgoing

international voice traffic despite the ease of availability for Tnternational dialing
now available on pre-paid SIM's and: on PSTN lines: Th
for Operators who own their own LDUs or have: arrangement through parmérshxps
as voice traffic originates and terminates at the Cellular subscribers (120M) and
PSTN subscribers (3.1 M) and WLL subscribers (3.1 M). PTCL was the sole
yer in international

'vemcai integration

monopoly at time of deregulation and still is the dominant |
iricoming voice traffic with around 50% market share and their once high margin
business has suffered most with the strong price competition.

While it may be within the domain of MOIT to issue policy directives in relation to
‘the ‘subject industry, it nceds to be appreciated that any such policy
decision/directive/circulars are in fact subject to the substantive provisions of the

“statute in force.
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MOIT through the Directive has expressed its support for the establishment of

International Clearing House Exchange arrangement (hereirafier reforred to-as the
“Proposed ICH Arrangement’) of LDI Operators primarily on the following basis:

o}

(iii)-
(iv).

PTA’s request: for amicable resolution of the matter pertaining to: Access
Promotion Charges (the ‘APC’) contribution to be made by the LDI
Operators to the Universal Services Fund (the “USE’} under the Access
Pramotion Contribution Rules, 2004 & Accsss Proiotion Regulationis 2005;
to curtail and eliminate the grey traffic;

the existing Deregulation Policy 2003; and

the existing regulatory regime.

With tespect to the above: aspects, the Commission wishes to point out ‘the

following::

()

;&”’;ﬁétﬁ the D‘ifedtiVe _number of cases are pendiﬁg wherein,LﬁIvzoperatomv,

Directive it is stated that the: pm-ICH; outstandiqg ﬁabdme& on ,acc,,onntz\of i
regulatory and GoP ‘dues will continue to be individual responsibility of
each. LDI operator ie: Hobe dmcharged as, f' nal settlement through Iega!

setﬂement is subject 0 _;udxcxal review ie. fnal setdement throug lega

process® which in‘any event, the parties are bound to honor.
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(iid).

(v

Under post Proposed ICH Arrangement, all incoming traffic in future. will
terminate on PTCL infrastructure.. The inbound traffic is significantly more
than outgoing traffic, so will lead to Iess incentive to use international
bandwidth from a PTCL’s competitor(s) and the Proposed ICH

setition but also further

Arrangement would not only elnnmat’ez
strengthens PTCL’s dominant position. Prior to‘deregulation in this sector
bandwidth rates were very high and with competition have come down to
competitive levels, both for Voice and Data, which can run the risk of going

upotice again.

Presently it is possible to call overseas high volume destinations in
US/Canada/UK/Australia for Rs 2 + tax or around 2 cents so termination
g8 -Similarly termination:costs:

cost to foreign operator has to th a
for Pakistan-are presently under 8. 8 cents; Wxth the ICH’ agreement the
termiriation rates for Pakistan will be mxsedb}{:ccnsort:um 10 Va;gpmved?’»I‘A
levels which will likely result in foreign operators to increase outgoing
termination rates. This potential increase to around 8.8 cents will affect
consumers in Pakistan who are likely to pay more for making international

calls in futwe under ICH arvangement and it car also fore close the option

‘iay be relevant to add that

for the remaining LDI operators to fiegotiate.

the Deregulation Policy 2003 provides that as the markets:for particular

services become effe ‘A-,shaﬁ reduce the reguiatary
burden on PTCL in respect of such services, while maintaining appropriate

ly compcntxvc, P

eagtx—competxtxye~,safgggaxd;,

With respect to the ‘second aspect the Proposed ICH Arrangement is

‘supposed to restrict Grey traffic by convergmg a ’mcammg traffic at PTCL

!j}'faczhty However under the

ICH agreement the: termmanan rate for Pakistan is-expected to, .goupto. 38
cents from currently lower rates. This may provide further incentive for

Grey matket players to increasetheir traffic. Also, In fiture if an arbitrage
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(¥).

spponuni&y;axismﬁze p!ayersopera{fiﬁg in the Grey traffic will likely exploit
that, thus [CH move is unlikely to curb the Grey traffic and may kindle its
further growth.

Reverting now to-the third aspect, the existing policy which we understand
is reference to De-regulation Policy issued on 13 July, 2003 (hercinafter the:
‘Deregulation Policy’) and must be taken holistically. From competition:
view point the Deregulation Policy emphasizes infer-alia

(@. Ircrease service choice for customers of telecommunication services

at competitive and affordable rates and

().  Liberalize the telecommunication sector by encouraging fair
competition amongst service providers.

(8.  Maintain an effective and well defined regulatory regime that is
consistent with the internctional bést practices

However, through the Proposed ICH. Arrangement it appears that the
';/i's:'rest'ricfed/brcvented/dimﬁﬁéﬁed as

competxtmn among ‘the LDI Operat ]

as per’ then' exxstmg market share B e thxs regard it is pemnent to: h}ghhght
that the-LDIQperators are undera ’mandatory obhgatmnvto stay within: the

cdn: omgmate and. terminate calls 8t thezr mfrastmcture) Apart ﬁ-om thxs
contradiction; the role of the LDI Operators seemingly would be that of
bystander as most of the decision-making would depend or be passed on to
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v

(vi).

(vii).

‘has serious competition concerns.

As for the aspect regarding regulatory regime for the telecom operators all
relevant laws and applicable rules and regulations which inter alia includes
the Competition Act miust be taken into account. As mentioned in Para (2)
above the Commission has already passed an order dated 8 February, 2012
t ébund,a;it!y\ clear that the subject matter

in which the Commission mads

The Prcpo'sed‘}GHQArraﬁgement*iii‘recti:; violates Section 4-of the Act, and
part:cuiariy, c}ause‘( & (b) of subsection 2 of Section 4 ‘which prohibits
; xing-  of market via guotas. Under the Proposed ICH
Arrangement the consortium will designate PTCL to undertake negotiations
on termination rates with foreign operators, and LDI operators also signinig
up'to a percentage quota, will be guaranteed from the revenue PTCL collects

from the incoming international terminations. Thus the consortium as such
-also via percentage quota-allocated,

will fix ptice for termin
share in the proceeds from the terminations from foreign operators; a clear

violation of the -Act. This is & typical example of cartelization. In this

environment there is no- incentive for a LDI Operators fo improve sales, or
enhance quality of service (QoS) or for that matter to invest in Network.
While LDI operators retain the right to originate international voice traffic to
foreign operators the inability to control inbound termination: price and
volumes effectively leads to a weaker bargaining position, when negotiating
With fixed quotas there will also be less incentive for

with foreign operators.”
LDUs to bring in additional voice traffic from overseas operatots as any
upside will be shared as per quota.. The forming of ICH consortium is a

cartel which will restrict: COmpEfltIO and has to be discouraged.

Furthermore, in terms of Para-3(d) of the Directive, the representatives of
PTA and MOIT on Board as oﬁsgatvars~,:cf'Proposed’IGH’»An*angement“ in
itself curtails the’ free market commercial decision making of the LDI
Opetators and perhaps undermmes the regulatory powers of PTA.
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(iX). We note that in cconomics and ‘especially in the theory of competition,
barriers to entry are obstacles in the path of an undertaking which wanis to
enter a given market. It is any factor that makes it difficult for a new
undertaking to ‘enter a market. The term refers to hindrances that an
undertaking may face while trying to enter into a profession or trade. In the

instant matter; a_ siibstanﬁ&ladﬁanfage wiﬂ be available to the exx&tmg “LDI

advantage faver"pateﬁtiél?h‘ew entrants’rheymay use this advantage to cut’
prices if and ‘when tiew players enter the miarket. Although they will be.
moyving away from short run proﬁt maximization obgactzvcs, they wﬂf

however inflict losses on new ]

market position in the long run unless the newentrant 3150"383"3!3 to:; suc,hanr
arrangement. Once 4 potential entrant is successfully barred from @ miarket,
existing players are free to revert to their prior anticompetitive conduet. This
will eventually have a negative impact on the'end consumer, who must now
face higher prices (due fo monopolistic or oligopolistic pricing structurcs
and inefficient and obsolete téchuology), lower quality products (the effect

of less research and development) and uitimately fewer alternatives.

iAIthough it has been stated in the Paraé;, ')~of the Directive that the. appomtment of
‘an. independent undertaking -to- monit v arrangement and submit MIS
reports ona daily basis to PTA or MOIT to prevent collusive behaviour and to
ensure transparency; however, under the given arrangement it seems more likely
that such arrangement results in monitoring the consortium members to prevent any
deviation From allocated quotas, which in itself is anti-competitive under the
Proposed ICH Arrangement.. In fact such monitoring tools are typically used by
cartels to monitor the observance of the comttion policy and not otherwise.

Monitoring essentially is a regulatory role-entrusted to the sector regulator ‘and
should be discharged accordingly.
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Conclusion: Under the provisions of the Act, the Commission is mandated inter
alia to provide for free competition in‘all spheres of commercial and cconomic

activity to enbance economic efficiency and to protect consumers from anti-
compentm: behavior. Under the Directive-and Proposed ICH Arrangement price
tion) are promoted. Such practices ie.

price ﬁxat:on and quoza aliocatwn are:-considered per se ﬂlegal being the most:
pernicious anticompetitive conducts.

titior -about applying competition policy & principles of law to’
make undertakmgs compete v:gorousiy with each other. This fair business rivalry
ensuted through the;,compe‘tztmn;mIes brings efficiency, increased productivity,

creates s wider choice for consumers and helps reduce prices and improve quality.

It;ais’o,plays'fﬁnpaftéﬁfvrélé in weedin biit*iﬁéf'ﬁciéﬁfsuﬁdéﬂaléiﬁgs\aﬂti felbéz’iﬁdn,

récognized that the larger baneﬁt nf competltzon is to promote and enhance;

‘economic eﬁmensy;

éthhdrawai,,ofthc;l)xrectwe,

Please be advised that any such proposed arrangement/agreement: if entered into in
terms of Section 4'of the Act is not tenable under law.

RhAH*
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Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

Tn'the Matter of
Petition Pursuant to Rule 64.1002(d) for

Expedited Issuance of Settlements Stop
Payment Order on the U.S.-Pakistan Route

IB DocketNo. 12-____

'AFFIDAVIT OF EDWARD MULLIGAN

EdwardiMuIligan,,beingfﬁrsf::duly~vswom~saccordingffo’,Iaw;'c‘i‘oes/fherébyﬁatézas:fbl'lows:

1L My name is Edward Mulligan. [ am the Vice President Carrier Operations of Vonage
Holdings, Corp. (“Vonage”). In that capacity, 1 oveisee all agreements entered into by
to support certain facts set forth in Vonage’s petition pursuant to Rule 64.1002(d) for
expedited issuance of settlements stop payment order on the U.S.-Pakistan route and for
issuance of temporary protective measures:

2. Vonage is a U.S.-based communications provider. Vonage is headquartered in Holmdel,
New Jersey and currently serves approximately 2.3 million subscribers.

3. Lhaveresponsibility for averseeing Vonage’s efforts to negotiate with third party carriers
for the termination of Vonage’s traffic, including international traffic. Through.its
negotiations with third party carriers, Vonage seeks lower, more cost-based termination
rates on all international routes, including the U.S.-Pakistan route; in accordance with the
FCC’s direction to those carriers to “fo negotiate with their foreign correspondents
accounting rates that are consistent with relevant cost trends”  Regulation of

International Accounting Rates, 6 FCC Red. 3552, 24 (1991).

AM51901574:
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Currently, Vonage offers its U.S.-based customers miultiple calling plans that include
international ‘calling. Vonage's flagship calling plan is “Vonage World” The Vonage
‘World plan includes unlimited local and long distarice home phone service across the
U.S., Canada and Puerto Rico, as well as unlimited calling to landlines in more than 60
countries and mobiles in more than 10 countries and territories. Since May 3, 2012,
unlimited calls to landline and mobile numbers in Pakistan have been included in the
Vonage World plan. Vonage added Pakistan to the Vonage World plan based on the low
termination rates Vonage paid for the termination of calls to Pakistan. The Vonage
‘World plan is currently priced at $25.99 per month plus taxes and fees..

Vonage has longstanding relationships with a number of ‘third party U.S. and
international carriers for the termination of Vonage’s traffic into Pakistan. Vonage routes
most of its calls to Pakistan through [BEGIN CONFIDENTIAL TREATMENT]
[END CONFIDENTIAL TREATMENT] and other international telecommunications
providers, including, [BEGIN CONFIDENTIAL TREATMENT] [END
CONFIDENTIAL TREATMENT] All of the calls to Pakistan ‘placed by Vonage
customers, therefore, are handed off from Vonage’s network to international catriers,
which ultimately send them to Pakistani cartiers.

Until October 1, 2012, the interational termination rate in Pakistan had been cost-based
and more or less in line with international termination rates to other countries with
liberalized telecommunications sectors. Vonage was paying its carrier partners between
[BEGIN CONFIDENTIAL TREATMENT] [END CONFIDENTIAL
TREATMENT] per minute of traffic sent to Pakistan for termination to-fixed landline
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Since the inclusion of Pakistan in the Vonage World plan, the company has substantially
grown its base of customers and minutes of callsto Pakistan. Vonage estimates that
approximately [BEGIN CONFIDENTIAL TREATMENT] [END
CONFIDENTIAL TREATMENT] of its customers ([BEGIN CONFIDENTIAL
TREATMENT]  [END CONFIDENTIAL TREATMENT] of which are located in

‘‘‘‘‘

prior-to October 1, 2012, each of its customers that called Pakistan averaged [BEGIN
CONFIDENTIAL TREATMENT] [END CONFIDENTIAL TREATMENT]
minutes of calls to Pakistan per month. This represents an average of approximately
TREATMENT] minutes of U.S.-Pakistan calls per month.

On or around September 24, 2012, Vonage was formally notified by its underlying carrier
partners that the rate for call termination to Pakistan would be increasing to between
[BEGIN CONFIDENTIAL TREATMENT] [END CONFIDENTIAL

TREATMENT] per minute effective October 1, 2012, Vonage’s carrier partners have

consistently stated that the increased rates were solely caused by a corresponding rate
increase to more than $0.088 per minute by PTCL. PTCL would be handling all
incoming international traffic to Pakistan effective October 1, 2012 ‘under what is being
dubbed as the International Clearing House Plan (the “ICH Plan”). The ICH Plan and the
termination rate increase to $0.088/minute in Pakistan are purportedly mandated by the
Pakistani elecommunications regulatoty authorites |

Based on the average monthly minutes of calls to Pakistan by Vonage customers, the

increase of the Pakistani international termination rate to between [BEGIN
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CONFIDENTIAL TREATMENT]  [END CONFIDENTIAL TREATMENT] per
xmnute, would require Vonage to charge its customers an addxtxonal $80 per month (i.e.,
$105.99) just to cover the increased cost of termination. As a result of this dramatic cost
increase, on October 1, 2012, Vonage was forced to remove Pakistan from the countries
that Vonage World customers:can call for no additional charge under the Vonage World
plan. Since October 1, Vonage World plan customets have been charged an additional
per minute fee of $0.08 per minute for calls to Pakistan,

Vonage does not have a direct traffic termifation relationship-with any Pakistani carriers
that have undertaken the ICH Plan. Vonage terminates its traffic to Pakistan through
third party carriers. Nonetheless, the rate increase to $0.088 per minute in Pakistan has a.
direct and negative impact on Vonage, the costs it pays' for termination of calls to

Pakistan, and ultimately the Vonage customers placing calls to Pakistan, through higher

rates.



The foregoing is true and correct to the best of my knowledge:and belief.

perations

s 1 o012

OF MONMOUTH

Subscribed and sworn to before:me this 1 dayof October, 2012.
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