REDACTED VERSION PURSUANT TO PROTECTIVE ORDER IN FCC EB DOCKET NO. 11-71!
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0004422329, 0004507921, 0004153701,
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and 0004604962

Attention: Chief Administrative Law Judge Richard L. Sippel

ENFORCEMENT BUREAU’S REQUEST FOR A PREHEARING CONFERENCE

! Pursuant to Paragraph 10 of the Protective Order entered in this proceeding (FCC 11M-21), deposition testimony
shall be considered Confidential and/or Highly Confidential Information until five (5) business days from the receipt
by counsel of the preliminary transcript. The Bureau understands that Maritime’s counsel has not yet received the
preliminary transcript of Robert T. Smith’s deposition. Accordingly, the Bureau has treated his testimony as
Confidential and/or Highly Confidential Information. Pursuant to Paragraph 11(a) of the Protective Order, the

Bureau is filing a redacted version of this pleading.
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REDACTED VERSION PURSUANT TO PROTECTIVE ORDER IN FCC EB DOCKET NO. 11-71

1. The Chief, Enforcement Bureau (Bureau), by her attorneys, hereby respectfully
requests that the Presiding Judge schedule, at the earliest possible time, a prehearing conference
to address Maritime’s sudden change of position on the timing of when its site-based stations
stopped providing service to customers. After nearly six months of asserting that the majority of
its site-based stations did not provide any service after December 2007 — including in response to
FCC Order 12M-36 and FCC Order 12M-38 — Maritime’s most recent discovery responses now
call this December 2007 date into question. The timing of when Maritime’s stations stopped
providing service to customers is directly relevant to determining whether Maritime’s site-based
operations were permanently discontinued. The Bureau relied on Maritime’s prior
representations regarding the site-based stations in drafting its extensive written discovery
requests, in deposing Maritime witnesses, and in otherwise preparing its case in this hearing. At
this advanced stage in the proceeding, Maritime should be held to the December 2007 service
cut-off date it has repeatedly represented to the Bureau, to the Parties and to the Presiding Judge.
In further support whereof, the following is shown.

2. During the May 22, 2012 prehearing conference, counsel for Maritime told the
Presiding Judge that Maritime was willing to stipulate that the majority of its site-based stations
stopped providing service to end user customers as of December 2007. For example:

o “We are prepared to stipulate that as to most of these [site-based]

licenses, Maritime has not provided AMTS service on these facilities
since December of 2007.”

e “Asof December 2007, no AMTS service was provided. We received
no further revenue. The company did not provide AMTS service as to

most of these licenses. We are willing to stipulate to that.”

o “[W]e will stipulate that since 2007, no service has been provided.”

? Transcript of Prehearing Conference, dated May 22, 2012, at page 612.
* Id. at page 615.

*1d. at page 616.



REDACTED VERSION PURSUANT TO PROTECTIVE ORDER IN FCC EB DOCKET NO. 11-71

3. In numerous pleadings and discovery responses filed after the May 22, 2012
prehearing conference, including Maritime’s responses to two of the Presiding Judge’s Orders
(FCC Order 12M-36 and FCC Order 12M-38), Maritime reaffirmed that it ceased providing
AMTS service to end user subscribers as of December 2007. For example:

e June 7,2012: “Maritime has candidly conceded that the vast majority
of the incumbent [site-based] stations have not been used in the
provision of AMTS service since December 2007.”°

e August 1,2012: “Maritime has not provided AMTS services pursuant
to any of its incumbent (site-based) licenses since December 2007.”¢

e August9,2012: “Maritime ceased providing AMTS service to end
user subscribers as of December 31, 2007.”7

o August 9, 2012: “As of December 31, 2007, Maritime was no longer
providing service to AMTS customers via these [site-based] stations.”®

4. Barely three weeks ago, on October 11, 2012, the Bureau deposed Robert T.
Smith, the Maritime employee who had previously verified under penalty of perjury the accuracy
of the December 31, 2007 date in Maritime’s August 1, 2012 and August 9, 2012 responses to

FCC Orders 12M-36 and 12M-38.° During this deposition, Mr. Smith repeatedly testified under

oath tht |
I’ For example:

5 See Maritime’s Bench Brief Per Order, 12M-26, filed June 7, 2012, at paragraph 15.
® See Maritime’s Report Per Order FCC 12M-36 (Report), filed August 1, 2012, at page 2.

7 See Maritime’s Supplemental Responses Per Order 12M-38 (Supplemental Responses), filed August 9, 2012, at
page 5, paragraph 7.

¥ See id. at page 7, paragraph 9.

? See Report at page 2 and at the sixth page of the document; see Supplemental Responses at paragraph 7 and Letter
to the Honorable Richard L. Sippel, filed September 7, 2012.

_
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5. Now, just weeks before the proposed deadline for completion of discovery, and
after the Bureau has already expended the effort and expense of deposing Maritime employees
Smith and Reardon on these very issues, Maritime has changed its story. In its October 31, 2012
Response to Document Production Requests, Maritime contends, for the first time, that the
December 31, 2007 date which it has stood by for the last six months, and on which the Bureau
has relied, “was not necessarily a hard service cut-off date for all of the systems, but rather the
date after which Maritime no longer had any end user subscriber revenue on any of its

13 Maritime offers no explanation for this change and no further information.

systems.
6. Without a firm Maritime service-cut off date on which the Bureau can rely,

discovery is at a standstill. Indeed, it makes no sense for the Bureau to proceed with the planned

depositions of Mr. and Mrs. DePriest and to incur the associated costs of traveling to Mississippi

until this issue is resolved and a new discovery deadline is established. Accordingly, although

the Bureau is reluctant to request a prehearing conference, in the instant situation, it sees no

11

I
4
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choice but to engage the participation of the Presiding Judge in confirming the service cut-off
date for Maritime’s site-based stations and in setting a new hearing schedule.

Respectfully submitted,

P. Michele Ellison
Chief, Enforcement Bureau

Pamela S. Kane

Deputy Chief

Investigations and Hearings Division
Enforcement Bureau

Brian J. Carter

Attorney

Investigations and Hearings Division
Enforcement Bureau

Federal Communications Commission
445 12th Street SW

Room 4-C330

Washington, D.C. 20554

(202) 418-1420

November 6, 2012

13 See Maritime’s Response to Document Production Requests, filed October 31, 2012, at Response to Request No.
L
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CERTIFICATE OF SERVICE
Alicia McCannon, an Enforcement Analyst in the Enforcement Bureau’s Investigations
and Hearings Division, certifies that she has on this 6th day of November, 2012, sent by first
class United States mail copies of the foregoing “ENFORCEMENT BUREAU’S REQUEST
FOR A PREHEARING CONFERENCE” to:

The Honorable Richard L. Sippel

Chief Adminstrative Law Judge

Federal Communications Commission

445 12th Street, S.W.

Washington, D.C. 20554 (by hand, courtesy copy)

Sandra DePriest

Maritime Communications/Land Mobile LLC
218 North Lee Street

Suite 318

Alexandria, Virginia 22314

Dennis C. Brown

8124 Cooke Court

Suite 201

Manassas, VA 20109

Counsel for Maritime Communications/Land Mobile LLC

Jeffrey L. Sheldon

Fish & Richardson P.C.

1425 K Street. N.W.

11th Floor

Washington, D.C. 20005

Counsel for Puget Sound Energy, Inc

Robert J. Miller

Gardere Wynne Sewell LLP

1601 Elm Street

Suite 3000

Dallas, Texas 75201

Counsel for Denton County Electric Cooperative, Inc. d/b/a CoServ Electric



REDACTED VERSION PURSUANT TO PROTECTIVE ORDER IN FCC EB DOCKET NO. 11-71

Jack Richards

Wesley Wright

Keller & Heckman LLP

1001 G Street, N.W.

Suite 500 West

Washington, D.C. 20001

Counsel for Atlas Pipeline — Mid Continent LLC; DCP Midstream, LP; Enbridge Energy
Co., Inc.; EnCana Oil and Gas (USA), Inc.; and Jackson County Rural Membership
Electric Cooperative

Charles A. Zdebski

Gerit F. Hull

Eckert Seamans Cherin & Mellott, LLC
1717 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Counsel for Duquesne Light Co.

Paul J. Feldman

Harry F. Cole

Fletcher, Heald & Hildreth, P.L.C.

1300 N. 17% Street — 11® Floor

Arlington, VA 22209

Counsel for Southern California Regional Rail Authority

Matthew J. Plache

Albert J. Catalano

Catalano & Plache, PLLC

3221 M Street, N.W.

Washington, D.C. 20007

Counsel for Dixie Electric Membership Corp.
Counsel for Pinnacle Wireless Corp.

Robert J. Keller

Law Offices of Robert J. Keller, P.C.

P.O. Box 33428

Washington, D.C. 20033

Counsel for Maritime Communications/Land Mobile LLC

SkyTel

c/o ATLIS Wireless LLC
2509 Stuart Street
Berkeley, CA 94705
Attn: J. Stobaugh
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