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Before the 
Federal Communications Commission 

Washington, D.C. 20554 
 

 
Comments of Joe Shields on the Petition 

For Expedited Declaratory Ruling of 3G Collect 

I want to thank the Commission for providing the opportunity to comment on the 

Commission’s Rules and Regulations Implementing the Telephone Consumer Protection 

Act (TCPA) of 1991. Specifically, the Commission seeks comments on the 3G Collect 

petition for an expedited declaratory ruling holding that prerecorded messages to cell 

phones that attempt to set up a collect a call are exempt from the TCPA’s regulation of 

automated calls to cell phones. I had thought that the 3rd party prior express consent 

exemption petition request was the most ludicrous I have ever seen. This petition now 

takes that dubious honor. The petitioner seeks an exemption for prerecorded message 

“collect calls” to cell phones. It is laughable to suggest that prerecorded message “collect 

calls” to cell phones are or should be exempt from the TCPA. 

Prerecorded Message Calls to Cell Phones 

The TCPA unambiguously regulates prerecorded message calls to cell phones. 

The TCPA prohibits prerecorded message calls to cell phones without prior express 

consent from the called party or an emergency purpose. The petition does not offer any 

viable reason why the Commission should create in uts regulations an exemption which 

does not exist in the TCPA.   
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I personally have received many prerecorded message collect calls from prisons 

to my land line. Most if not all were made without my knowing who was responsible for 

the prerecorded message calls. The prerecorded message calls never provide the identity 

of the entity actually making the prerecorded message call and caller ID merely provided 

the jail pay phone number and county or city jail name. Even though I hung up on the 

calls occasionally I would get several of the prerecorded message calls from the same 

jail. The point here is that if these prerecorded message calls had been made to my cell 

number I would have paid for the prerecorded message calls prior to accepting or 

declining the collect call and, more importantly, I would not have been able to stop the 

calls. 

The purpose and history of the TCPA indicate that Congressional intent was to 

prohibit the use of autodialers to communicate with others in a manner that would be an 

invasion of privacy and force a cost on a recipient of the communication unless the 

recipient of the communication provided prior express consent. 

Petitioner is seeking an exemption from the TCPA’s requirement for prior express 

consent of the called party for autodialed prerecorded messages to cell phones. There is 

no such exemption in the TCPA and the Commission has not been empowered to create 

one. 

The TCPA Regulates All Auto Dialed Calls to Cell Phones 

The petitioner claims the TCPA regulates only telemarketing calls. Petitioner is 

trying to obfuscate the intent of the TCPA. The TCPA regulates all autodialed calls to 

cell phones. Simply because the calls are a precursor to a collect call does not lessen the 
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cost to the recipients or lessen the invasion of privacy caused by the automated message 

calls to cell phones. 

The true intent of the TPCA is to address ATDS calls no matter the purpose of the 

call. The “T” in TCPA stands for “telephone” and not “telemarketing”.  The commentor 

attempts to obfuscate the true intent of the TCPA – to address ATDS calls no matter the 

purpose of the call. IT IS NOT the Telemarketing Consumer Protection Act. IT IS the 

Telephone Consumer Protection Act which does not draw a distinction between 

automated telemarketing, informational, survey, political or collect calls to cellular 

telephone numbers. 

Petitioner Is Not an Operator or Common Carrier 

Petitioner supports its petition by claiming it is an operator service provider. The 

argument fails on its face. Operator assistance is commonly used by someone seeking to 

find the number of an individual or business. Or one hears a message from an operator 

service provider that the number is not in service. Here we are dealing with prerecorded 

message calls received on cell phones without prior express consent of the called party. 

Under no circumstances is the petitioner providing common carrier operator services. 

Petitioner seeks “common carrier” status and claims it merely assists in making 

prerecorded message calls to cell phones. Assisting in initiating prerecorded messages 

does not fall under the purveyance of a common carrier. Nor has petitioner registered any 

telecommunications services with the Commission or any state telecommunications 

agency. Therefore petitioner does not merit any common carrier status. The Commission 

should note here that one commentor, AT&T, will consider initiating prerecorded 
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messages that attempt to set up a collect call without the prior express consent of the 

called party if the petition is granted. 

Cell Phone Directories Are Easily Available 

Petitioner claims there is no generally available directory of cell phone numbers. 

Petitioner misrepresents the fact that there are several sources to identify cell numbers. 

For example NeuStar has a useful service for recognizing and scrubbing wireless 

numbers that have been “ported” from landlines. Additionally, the Direct Marketing 

Association provides an easy to use “Wireless Block Identifier1”. There are many other 

such scrubbing services available to the petitioner. Consequently, petitioner has no 

excuse for allowing anyone to use its automated dialing equipment to dial cell numbers 

and deliver a prerecorded message. 

It should be noted here that 3G Collect explicitly uses a cell phone number 

identification service: “1-800-COLLECT calls to Wireless and VOIP* Numbers: 1-800-

COLLECT has contracted with 3G Collect to offer a collect service to wireless and 

VOIP* numbers in the North American Dialing Plan(NADP), the U.S., Canada, U.S. 

Virgin Island, Puerto Rico, Guam, andpart of Northern Mexico. Just dial 1-800-Collect 

and calls terminating to a wireless or VOIP* number can be transferred seamlessly to 3G 

Collect.2” 

Prior Express Consent 

Petitioner claims they should be entitled to a 3rd party consent defense. Petitioner 

suggests that it can be assumed that the called party gave consent to the caller. That 

assumption fails when the called party did not in fact give consent to the caller. The 

                                                      
1 http://www.ims-dm.com/products/wireless.shtml 
2 http://www.1800collect.com/Publication1_files/TermsCond.htm 
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petitioner can avail themselves of the cell number scrubbing services and avoid making 

autodialed prerecorded message calls to cell phones without prior express consent. 

What does the petitioner not understand about “…prior express consent of the 

called party…3”? It certainly is not ambiguous. There is nothing difficult to understand 

about “…the called party…” The petitioner cannot change the language of the statute 

which clearly states prior express consent must be obtained from “…the called party…” 

The petitioner cannot delegate compliance with the TCPA to a 3rd party. "The 

rationale of the nondelegable duty rule is 'to assure that when a negligently caused harm 

occurs, the injured party will be compensated by the person whose activity caused the 

harm[.]' Thus, the nondelegable duty rule advances the same purposes as other forms of 

vicarious liability." (Srithong v. Total Investment Co. (1994) 23 Cal.App.4th 721, 727 

[28 Cal.Rptr.2d 672], internal citations and footnote omitted.) 

Prior express consent cannot be deemed to be given by the caller. Petitioner must 

obtain prior express consent from the called party. The Commission cannot rewrite the 

TCPA and create a 3rd party exemption for prior express consent. 

Insulation from TCPA Claims 

The petitioner is seeking insulation from proper and well founded TCPA claims. 

One wonders why the petitioner claims innocence in a class action claim yet does not 

identify the case so one can ascertain the true reason for the filing of the claim. The case 

the petitioner references is styled as Leimbach v. 3G Collect Inc. et al, Case No. 3:10-cv-

01043-L-POR, US District Court, Southern District of California. It is clear that the 

called party in that case never provided prior express consent to anyone for the 
                                                      
3 47 USC §227(b)(A) “…to make any call (other than a call made for emergency 
purposes or made with the prior express consent of the called party) using any 
automatic telephone dialing system…” 
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prerecorded message call to be made to her cell phone. To add insult to injury the 

petitioner proceeded with attempts to unlawfully collect for the call by transmitting text 

messages, again without prior express consent, to the victim of the petitioners automated 

prerecorded message call. The final outcome of the case was a dismissal order based on a 

settlement between the parties. Notably the order was signed on 10/17/2011 just 11 days 

before petitioner filed its present petition with the Commission. 

CONCLUSION 

The initiation of autodialed and/or prerecorded messages to cell numbers without 

prior express consent of the called party is prohibited by the TCPA. The intent was to 

protect the privacy of cell phone users and to prohibit forcing costs on cell phone users. 

The Commission cannot create an exemption that would cause an invasion of privacy or 

force costs on cell phone users. 

Petitioner seeks to create a new exemption from the prior express consent of the 

called party or emergency purpose. The Commission cannot create an exemption not 

provided for in the TCPA. 

Therefore the petition must be denied. 
 
Respectfully submitted, 
 
_____/s/_________ 
 
Joe Shields 
Texas Government & Public Relations Spokesperson for Private Citizen Inc. 
16822 Stardale Lane 
Friendswood, Texas 77546 
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