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Before the 
Federal Communications Commission 

Washington, D.C. 20554 
 
 

In the Matter of 
 
Game Show Network, LLC, 

Complainant, 
 

v.  
 
Cablevision Systems Corp., 
 Defendant 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
MB Docket No. 12-122 
File No. CSR-8529-P  
 
 
 
 

 
 
TO: Chief Administrative Law Judge Richard L. Sippel 
 

GAME SHOW NETWORK, LLC’S MOTION TO COMPEL DISCOVERY 
 

I. INTRODUCTION 

Pursuant to the parties’ agreement in their October 10, 2012 Joint Status Report to bring 

to the attention of the Presiding Judge any outstanding discovery issues that the parties could not 

resolve, GSN moves for an order compelling Cablevision to permit discovery relating to two 

Cablevision executives involved in the key decisions surrounding GSN’s retiering.   

First, Cablevision has refused to conduct a reasonable search for and produce documents 

from Cablevision’s former President of Cable & Communications, John Bickham.  The 

documents produced by Cablevision from other custodians’ files indicate that Mr. Bickham 

 

.  Cablevision made an affirmative 

decision not to include Mr. Bickham as a custodian at the outset of document discovery and has 

declined GSN’s request that it do so now.   

Second, Cablevision has objected to making available its Chief Executive Officer, James 

Dolan, for deposition.  This position echoes Cablevision’s earlier attempt to avoid producing Mr. 
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Dolan’s documents, which the Presiding Judge rejected.  The Presiding Judge should reject 

Cablevision’s opposition to the deposition for the same reason—as evidenced by a sworn 

declaration filed in this proceeding and Cablevision’s own contemporaneous documents, Mr. 

Dolan was  

. 

For the reasons set forth below, GSN seeks an order compelling Cablevision to produce 

responsive documents for custodian John Bickham within 10 days—a truncated period 

necessitated by the schedule for the parties’ fact depositions.  GSN further seeks an order 

compelling Cablevision to provide dates for Mr. Dolan’s deposition.   

II. BACKGROUND 

As part of their efforts to meet and confer on the scope of discovery, the parties 

exchanged their respective custodian lists in August, disclosing the names of the document 

custodians whose files they intended to collect and search for responsive materials.  

Cablevision’s list notably excluded its CEO, James Dolan, and its former Chief Operating 

Officer, Tom Rutledge.  GSN requested it add these two custodians, both of whom participated 

in at least one meeting with GSN executives regarding Cablevision’s decision to reposition GSN.  

Cablevision relented with respect to Mr. Rutledge but initially refused to collect and search Mr. 

Dolan’s documents.  On August 23, 2012, the Presiding Judge ordered Cablevision to produce 

Mr. Dolan’s documents, although in an attempt to lighten Cablevision’s burden in producing 

these documents, GSN voluntarily agreed to accept a narrower collection time period (August 1, 

2009 to June 1, 2011) than applied to any other witness, including GSN’s CEO. 

Cablevision’s list also failed to include John Bickham, formerly President of Cable & 

Communications at Cablevision.  At the time, GSN was not aware of Mr. Bickham’s 
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involvement in Cablevision’s carriage decisionmaking generally nor was  

 

.  Accordingly, it could not have known the potentially material nature of Cablevision’s 

omission and thus was not in a position at that time to request that Mr. Bickham be added to the 

list. 

Cablevision has now produced over 160,000 documents—most produced at the very end 

of the document production period.  As GSN reviewed these documents, it became apparent that 

 

 

   

Promptly upon learning of Mr. Bickham’s role, GSN requested that Cablevision add him 

as a document custodian.  Cablevision refused, objecting to the timeliness of the request and 

stating that “any documents reflecting his minimal involvement with the matter would be 

captured in the searches of the files of [its] other custodians.”  GSN requested that Cablevision 

reconsider, noting that the production of documents from other custodians did not relieve 

Cablevision of its obligation to produce relevant materials from Mr. Bickham’s files.  

Cablevision again refused. 

On October 8, 2012, GSN asked Cablevision for dates for Mr. Dolan’s deposition.  Not 

yet having an answer on November 26 despite several follow-up requests, GSN informed 

Cablevision that it would need to raise this issue with the Presiding Judge absent a firm position 

from Cablevision.  Cablevision promptly responded the next day by refusing to produce Mr. 

Dolan. 
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III. ARGUMENT 

A. Cablevision should be required to include John Bickham as a document 
custodian and produce responsive materials from his files. 

Based on the documents produced by Cablevision from custodians other than Mr. 

Bickham, it appears that Mr. Bickham (Cablevision’s former President of Cable & 

Communications)  

 

 

 

  GSN is entitled to all 

responsive materials from Mr. Bickham to  

. 

Cablevision’s production, in addition, contains  

 

.  An example memorandum is attached hereto as Exhibit B.  Later memoranda 

 

 

  Given this document set,  

, Mr. 

Bickham’s documents should have been collected, reviewed, and produced at the outset.   

Cablevision’s principal stated objection to producing Mr. Bickham’s documents is a 

timing objection.  That is, Cablevision asserts that, even though it omitted a relevant witness 

from its custodian set, and even though GSN did not then have other Cablevision documents that 
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established the witness’ relevance, Cablevision should not now be made to correct its initial 

omission.  Respectfully, that position has no merit.   

GSN was not aware of Mr. Bickham’s involvement until it began receiving and 

reviewing documents, and it thus had no basis to challenge the initial custodian list’s omission of 

Mr. Bickham.  Given the nature of discovery, it was incumbent upon Cablevision—due to its 

informational advantages regarding the involvement of its employees in the carriage decision at 

issue in this litigation—to include Mr. Bickham as a custodian whose files would be collected 

and searched for responsive materials.  GSN could not be expected to have known of Mr. 

Bickham’s , and any timing issue that now arises with respect to the 

production of Mr. Bickham’s files is solely a function of Cablevision’s failure to collect Mr. 

Bickham’s documents at the beginning of the discovery process.   

Cablevision’s alternate objection—its speculation that each and every document 

reflecting Mr. Bickham’s involvement will be “captured” by other custodial searches—is entirely 

without foundation.  Mr. Bickham could have any number of documents that did not go to a 

designated custodian but that are relevant and should be produced.  The parties have never 

agreed that either party could avoid the obligation to produce material from a custodian with 

relevant documents merely because the custodian’s involvement is reflected in the documents of 

other individuals.1 

B. Cablevision should be required to make its CEO, James Dolan, available for 
deposition given Mr. Dolan’s personal involvement in the discriminatory 
carriage decision at issue. 

Cablevision has, throughout the discovery process, resisted discovery requests pertaining 

to its CEO, James Dolan, who in addition to having operational knowledge about Cablevision’s 

                                                 
1  GSN is still determining, including based on the documents it seeks to have produced, 
whether to depose Mr. Bickham. 



REDACTED - FOR PUBLIC INSPECTION  
 

 

6 
 

business generally, has specific knowledge regarding Cablevision’s decision to reposition GSN.  

After earlier failing in its attempt to avoid producing Mr. Dolan’s documents, Cablevision has 

now belatedly refused to make Mr. Dolan available for deposition, a position directly in violation 

of the spirit of the Presiding Judge’s order directing the collection and production of Mr. Dolan’s 

documents. 

Cablevision’s position is also directly contradicted by undisputed facts demonstrating that 

Mr. Dolan personally participated in communications and meetings surrounding the decision to 

reposition GSN.  For instance, according to a sworn declaration submitted by GSN as part of its 

complaint, Mr. Dolan participated in a meeting with GSN and Sony executives in February 2011, 

in which Mr. Dolan outlined the reasons for Cablevision’s decision to move GSN to the sports 

tier.    GSN is also aware 

of at least  

 

   

Notably, the parties already have attempted to limit the burden of depositions by agreeing 

to a general limit on the number of depositions.2  GSN is entitled to depose a witness who 

plainly had involvement and knowledge about Cablevision’s decisionmaking with respect to 

GSN.  Cablevision’s arguments to the contrary simply reflect the entirely baseless position—

                                                 
2 As stated in the parties’ October 25, 2012 joint submission to the Presiding Judge, the parties 
have agreed to a cap of six (6) fact depositions for each side, subject to the understanding that no 
party shall be permitted to take any additional fact deposition(s) (in excess of six) unless the 
party can demonstrate that it would be substantially prejudiced if denied the opportunity to 
depose the additional witness(es).  The parties further agreed that each side would be permitted 
to depose any fact witness the other side designates for trial and that the inability to depose a 
witness that the opposing party intends to bring to trial would constitute “substantial prejudice” 
for purposes of the parties’ agreement.  E-mail from G. Carney to Chief Judge Sippel, October 
25, 2012. 



 
   

which it has maintained throughout discovery by, for example, refusing initially to include Mr. 

Dolan as a custodian-that its CEO is somehow immunized from discovery in this matter and 

deserving of special treatment by virtue of his senior position at the company. If anything, quite 

the opposite is true, as the Presiding Judge made clear in his August 23 , 2012 Order requiring 

both parties to produce documents from their respective CEOs. 

IV. CONCLUSION 

For the reasons stated above, GSN seeks an order compelling Cablevision to produce 

responsive documents from Mr. Bickham's files within 10 days, given the nearness ofthe 

parties' fact depositions. GSN further seeks an order compelling Cablevision to provide 

available dates for the deposition of James Dolan. 

November 28, 2012 

Stephen A. Weiswasser 
Paul W. Schmidt 
Elizabeth H. Canter 
Neema D. Trivedi 
COVINGTON & BURLING LLP 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2401 
(202) 662-6000 

C. William Phillips 
Laura Flahive Wu 
COVINGTON & BURLING LLP 
620 Eighth A venue 
New York, NY 10018-1405 
(212) 841-1000 

Counsel to Game Show Network, LLC 
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Robert G. Kidwell 
Ernest C. Cooper 
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701 Pennsylvania Avenue, N.W.,  
Suite 900 
Washington, D.C. 20004 
(202) 434-7300 
 
Jay Cohen 
Andrew G. Gordon 
Gary R. Carney 
Rebecca E. Baneman 
PAUL, WEISS, RIFKIND, WHARTON & 
GARRISON LP 
1285 Avenue of the Americas 
New York, NY 10019-6064 
(212) 373-3000 
 
Counsel to Cablevision Systems 
Corporation 
 
Richard L. Sippel  
Chief Administrative Law Judge  
Federal Communications Commission  
445 12th Street, S.W.  
Washington, D.C. 20554  
 
Austin K. Randazzo  
Attorney-Advisor/Law Clerk  
Federal Communications Commission  
Office of Administrative Law Judges  
445 12th Street, S.W.  
Washington, D.C. 20554  
 

Dominic J. Picca 
Scott A. Rader 
MINTZ, LEVIN, COHN, FERRIS, GLOVSKY 
AND POPEO, P.C. 
Chrysler Center 
666 Third Avenue 
New York, NY 10017    
(212) 935-3000 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Mary L. Gosse  
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Federal Communications Commission  
445 12th Street, S.W.  
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Chief  
Enforcement Bureau  
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Washington, D.C. 20554  
 
William Knowles-Kellett  
Investigations and Hearings Division,  
Enforcement Bureau  
Federal Communications Commission  
1270 Fairfield Road  
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Counsel to the Enforcement Bureau 

Gary Schonman  
Special Counsel  
Enforcement Bureau  
Federal Communications Commission  
445 12th Street, S.W.  
Washington, D.C. 20554 
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Deputy Chief  
Investigations and Hearings Division,  
Enforcement Bureau  
Federal Communications Commission  
445 12th Street, S.W.  
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