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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 
 

In the Matter of      ) 
        ) 
BIRCH COMMUNICATIONS, INC.   ) WC Docket No. 09-197 
        )  
Petition for Designation as an Eligible    )  WC Docket No. 11-42 
Telecommunications Carrier pursuant to   ) 
Section 214(e)(6) of the Communications Act  ) 
for Lifeline Support Only for the State of Texas  )  
________________________________________________) 
 

 
BIRCH COMMUNICATIONS, INC.  

PETITION FOR DESIGNATION AS AN ELIGIBLE TELECOMMUNICATIONS 
CARRIER PURSUANT TO SECTION 214(e)(6) OF THE COMMUNICATIONS ACT 

 FOR LIFELINE SUPPORT ONLY FOR THE STATE OF TEXAS 
 

 Birch Communications, Inc. (“Birch”), by its attorneys, respectfully submits this Petition 

for designation as an eligible telecommunications carrier (“ETC”) pursuant to Section 214(e)1 of 

the Communications Act of 1934, as amended (the “Act”), and Section 54.2012 of the rules and 

regulations of the Federal Communications Commission (“Commission”).3  Birch seeks ETC 

designation for Lifeline support only to provide prepaid wireless services under the “NOW 

Communications” brand name in the non-rural areas of Texas (the “Designated Service Area”).4   

                                                 
1 47 U.S.C. § 214(e). 
2 47 C.F.R. § 54.201. 
3 Birch files this Petition in accordance with the rules adopted by the Commission on February 6, 2011 in 
WC Docket Nos. 11-42, 03-109, 12-23 and CC Docket No. 96-45, Lifeline and Link Up Reform and Modernization, 
et al., FCC 12-11, Report and Order and Further Notice of Proposed Rulemaking (“Lifeline Reform Order”). 
4 Birch is reviewing whether a separate legal entity should be established for the provision of its prepaid 
wireless Lifeline service or whether the service should be provided through one of the existing Birch entities, such 
as Birch Telecom of Texas, Ltd., LLP d/b/a Birch Communications (FCC Filer ID 819948), which is a subsidiary of 
Birch and operates as a certificated carrier in Texas.  More information on Birch’s corporate structure is set forth in 
Birch’s Compliance Plan approved by the Commission on August 8, 2012.  See WC Docket Nos. 09-197 and 11-42, 
Wireline Competition Bureau Approves the Compliance Plans of Birch Communications, Boomerang Wireless, IM 
Telecom, Q Link Wireless, and TAG Mobile, Public Notice, DA 12-1286 (rel. Aug. 8, 2012); see also Lifeline 
Compliance Plans & ETC Petitions, http://www.fcc.gov/encyclopedia/lifeline-compliance-plans-etc-petitions. 
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I. OVERVIEW OF BIRCH 
 
 Birch is a competitive local exchange carrier (“CLEC”) and interexchange carrier 

(“IXC”), and since 1996 has been providing high-quality, cost-effective integrated 

communications services and related information technology services to residential and small 

and medium-sized business (“SMB”) customers.  Today, Birch offers a variety of products, 

services and tailored solutions including local voice, long distance voice, broadband Internet, 

converged Internet Protocol (“IP”) solutions, and related telecommunications and IT services.  

The Birch family of companies currently serves approximately 118,000 customers throughout 38 

states.5   

 For numerous years, Birch has been providing wireline Lifeline services in 18 states as a 

non-ETC reseller using resold services obtained from AT&T.  Birch serves approximately 1,200 

wireline Lifeline customers at this time.  Birch is therefore intimately familiar with the 

Commission’s eligibility and verification procedures applicable to Lifeline service offerings. 

 Birch now seeks to build on its existing expertise to provide prepaid wireless services to 

eligible Lifeline customers.  Birch currently provides services using its state-of-the-art, feature 

rich IP-based network, and relies on resold services as needed to supplement its network.  For 

purposes of providing its prepaid wireless Lifeline product, Birch will resell the wireless services 

of Sprint, which provides wholesale capacity to many wireless resellers.  Like several other 

prepaid wireless providers that have received ETC designation, Sprint will provide Birch with 

the network infrastructure and wireless transmission facilities needed for Birch to offer service as 

a Mobile Virtual Network Operator (“MVNO”). 

                                                 
5 Specifically, the Birch family of companies offers service in the following states: Alabama, Arkansas, 
California, Colorado, Delaware, Florida, Georgia, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maryland, 
Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana, New Jersey, New Mexico, New York, North 
Carolina, North Dakota, Nebraska, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, 
Tennessee, Texas, Virginia, Washington, Wisconsin, and Wyoming. 
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II. THE COMMISSION HAS JURISDICTION OVER BIRCH’S DESIGNATION 
REQUEST 

  
 Birch certifies that the state of Texas has asserted that it lacks jurisdiction over the 

wireless services that Birch seeks to provide as a Lifeline-only ETC.  Although the Texas Public 

Utility Commission (“PUC”) had earlier determined that state law gave the PUC jurisdiction to 

consider applications for ETC designation filed on behalf of commercial mobile radio service 

(“CMRS”) resellers,6 more recent rule revisions have eliminated the basis for the PUC’s earlier 

assertion of jurisdiction over such applications.  On November 16, 2012, the Texas PUC 

approved revisions to its rules, which added a new subsection (b) to Tex. Admin. Code tit. 16, § 

26.418, stating that the Texas ETC designation rules “appl[y] to a common carrier seeking 

designation as an ETC, except for commercial mobile radio service (CMRS) resellers.  A CMRS 

reseller may not seek designation from the commission, but instead may seek designation as an 

ETC by the Federal Communications Commission (FCC).”7  Thus, Birch seeks ETC designation 

from the Commission pursuant to Section 214(e)(6) for the state of Texas.8  Attached as Exhibit 

1 to this Petition is the relevant order from the Texas PUC asserting a lack of jurisdiction over 

ETC designation for wireless services. 

                                                 
6  See, e.g., Texas Public Utility Commission Docket No. 36646, Application of TracFone Wireless, Inc. for 
Designation as an Eligible Telecommunications Carrier in the State of Texas for the Limited Purpose of Offering 
Lifeline and Link Up Service to Qualified Households, Order on Rehearing (June 18, 2009). 
7  Project No. 40561, Rulemaking to Amend Substantive Rule 26.418 Relating to Designation of Common 
Carriers as Eligible Telecommunications Carriers to Receive Federal Universal Service Funds, Order Adopting 
Amendment to § 26.418, for Consideration at the November 16, 2012 Open Meeting (Nov. 9, 2012) (“Texas ETC 
Order”). 
8 47 U.S.C. § 214(e)(6). 
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III. BIRCH MEETS THE REQUIREMENTS FOR ETC DESIGNATION UNDER 
SECTION 214(e) OF THE ACT AND SECTION 54.201(d) OF THE 
COMMISSION’S RULES 

  
 Under Section 214(e)(1) of the Act and Section 54.201(d) of the Commission’s rules, a 

common carrier9 may be designated as an ETC if it (1) offers the services supported by federal 

universal service as determined by the Commission, (2) offers such services using its own 

facilities or a combination of its own facilities and resale of another carrier’s services, and (3) 

advertises the availability of such services and the relevant charges using media of general 

distribution.10  As set forth below, Birch meets these requirements. 

 A. Birch Will Offer the Services Supported by Federal Universal Service 
 
 Pursuant to Section 54.101(a) of the Commission’s rules, as modified by the Lifeline 

Reform Order, carriers seeking ETC designation must provide voice telephony services.11  

Specifically, eligible Lifeline telephony services must provide voice grade access to the public 

switched telephone network (“PSTN”) or its functional equivalent, minutes of use for local 

service provided at no additional charge, access to emergency 911 and enhanced 911 service in 

locations where implemented, and toll limitation at no charge (subject to certain requirements 

and limitations).12  Birch certifies that its prepaid wireless Lifeline service offering satisfies the 

Commission’s definition of voice telephony service, and it will therefore provide all services 

designated for support by the Commission. 

                                                 
9 Birch is a common carrier by virtue of its current provision of CLEC and IXC services, and will be a 
common carrier by virtue of its provision of wireless services.  See 47 U.S.C. § 332(c)(1)(A) (an entity providing 
commercial mobile services is deemed to be a common carrier); see also 47 U.S.C. § 332(d)(1) (defining 
“commercial mobile service” to be any mobile service that is provide for profit and makes interconnected service 
available to the public). 
10 47 U.S.C. § 214(e)(1); 47 C.F.R. § 54.201(d). 
11 47 C.F.R. § 54.101(a); Lifeline Reform Order ¶ 48. 
12 Lifeline Reform Order ¶ 48. 
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 Birch’s prepaid wireless Lifeline service offering will provide voice grade access to the 

PSTN through its provision of resold wireless services from Sprint.  As described below, Birch’s 

prepaid wireless Lifeline service offering will provide 250 minutes of use to eligible consumers 

at no additional charge.  In addition, as explained below, Birch’s prepaid wireless Lifeline 

service offering will provide consumers with access to 911 and enhanced 911 to the extent local 

governments have implemented such services.  Although Birch understands it has an 

independent obligation to provide 911 and E911 services as a reseller,13 Birch will rely on its 

contractual arrangement with Sprint to provide such emergency services to consumers.  

 With respect to toll limitation service, the Lifeline Reform Order eliminated the 

requirement to provide toll limitation services if the Lifeline offering provides a set amount of 

minutes that do not distinguish between toll and non-toll calls.14  As explained more below, 

Birch’s prepaid wireless Lifeline service offering will be a nationwide calling plan, and will not 

distinguish between toll and non-toll calls.  Consumers, however, may implement toll control for 

international calls to the extent they seek that capability.  Moreover, consumers purchasing 

Birch’s prepaid wireless Lifeline service offering will have the ability to monitor their minute 

usage and balances from their handset, online, or though customer service.  

B. Birch Satisfies the Requirements for Conditional Forbearance from the 
Facilities Requirement 

 
Both the Act and the Commission’s rules require a carrier seeking ETC designation to 

offer the supported services using its own facilities or a combination of its own facilities and 

resale of another carrier’s services.15  In the Lifeline Reform Order, however, the Commission 

decided to conditionally forbear from application of the Act’s facilities requirement to all 
                                                 
13 47 C.F.R. § 20.18(m). 
14 Lifeline Reform Order ¶ 49. 
15 47 U.S.C. § 214(e)(1); 47 C.F.R. § 54.201(d). 
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telecommunications carriers that seek limited ETC designation to participate in the Lifeline 

program.16  Specifically, the Commission determined that conditional forbearance from the 

facilities requirement would apply if the carrier:  (1) complied with certain 911 requirements and 

(2) filed and received approval of a compliance plan providing specific information regarding the 

carrier’s service offerings and outlining the measures the carrier will take to implement the 

obligations contained in the Lifeline Reform Order as well as further safeguards against waste, 

fraud and abuse as the Wireline Competition Bureau may deem necessary,17 such as those set 

forth in the Public Notice issued by the Wireline Competition Bureau on February 29, 2012.18  

Birch’s Compliance Plan was approved by the Commission on August 8, 2012.19 

C. Birch Will Advertise the Availability of the Supported Services and the 
Relevant Charges Using Media of General Distribution 

 
Birch will publicize the availability of its prepaid wireless Lifeline service offering in a 

manner reasonably designed to reach those likely to qualify for the service.20  Birch will utilize 

the Commission’s 2004 outreach guidelines for advertising its prepaid wireless Lifeline service 

offering.21  Specifically, Birch will utilize outreach materials and methods designed to reach 

households that currently do not have telephone service, will develop advertising materials for 

non-English speaking populations within its service area, and will coordinate its outreach efforts 

with relevant government agencies. 
                                                 
16 Lifeline Reform Order ¶ 368. 
17 Lifeline Reform Order ¶ 368. 
18 WC Docket Nos. 09-197, 11-42, Wireline Competition Bureau Provides Guidance for the Submission of 
Compliance Plans Pursuant to the Lifeline Reform Order, Public Notice, DA 12-314 (rel. Feb. 29, 2012) (“Public 
Notice”). 
19  WC Docket Nos. 09-197 and 11-42, Wireline Competition Bureau Approves the Compliance Plans of Birch 
Communications, Boomerang Wireless, IM Telecom, Q Link Wireless, and TAG Mobile, Public Notice, DA 12-1286 
(rel. Aug. 8, 2012); Lifeline Compliance Plans & ETC Petitions, http://www.fcc.gov/encyclopedia/lifeline-
compliance-plans-etc-petitions. 
20 47 C.F.R. § 54.405(b). 
21 Lifeline and Link Up, 19 FCC Rcd 8302, ¶¶ 45-48 (2004). 
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Birch’s advertising strategy for its prepaid wireless Lifeline service offering will build on 

its expertise in advertising its wireline Lifeline product currently offered as a non-ETC reseller.  

Birch’s advertising for its prepaid wireless Lifeline service offering will include, but not be 

limited to, targeted direct mail, advertisements in daily and weekly print periodicals, billboards, 

and radio advertising.  Birch will also coordinate with relevant state agencies, community 

outreach organizations, and non-profit organizations to make information available regarding 

Birch’s prepaid wireless Lifeline service offering in resource guides and other printed materials 

produced by those organizations, as well as in their offices or other locations visited by potential 

Lifeline-eligible subscribers.  Birch has existing relationships with these organizations in 

connection with its current wireline Lifeline service offering.  Birch will also advertise through 

online search engines and third-party referral agents/dealers.  As required under the Lifeline 

Reform Order, Birch will ensure the Commission-required disclosures, any DBA names it uses, 

and details of the prepaid wireless Lifeline service offering are contained in all marketing 

materials.22  More information regarding Birch’s advertising practices is set forth in Birch’s 

Commission-approved Compliance Plan. 

IV. BIRCH MEETS THE ADDITIONAL REQUIREMENTS FOR ETC 
DESIGNATION UNDER SECTION 54.202 OF THE COMMISSION’S RULES 

 
 Section 54.202 of the Commission’s rules contains certain additional requirements for a 

common carrier23 to be designated as an ETC.  As set forth below, Birch satisfies each of those 

requirements. 

                                                 
22 Lifeline Reform Order ¶¶ 274-282. 
23 Birch is a common carrier by virtue of its current provision of CLEC and IXC services, and will be a 
common carrier by virtue of its provision of wireless services.  See 47 U.S.C. § 332(c)(1)(A) (an entity providing 
commercial mobile services is deemed to be a common carrier); see also 47 U.S.C. § 332(d)(1) (defining 
“commercial mobile service” to be any mobile service that is provide for profit and makes interconnected service 
available to the public). 
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A. Birch Will Comply with the Service Requirements Applicable to Lifeline 
Support 

 
 Section 54.202(a)(1) of the Commission’s rules requires a common carrier seeking ETC 

designation to (1) certify that it will comply with the service requirements applicable to the 

support that it receives and (2) submit a five-year plan for proposed improvements or upgrades to 

the applicant’s network unless the applicant is seeking Lifeline support only.24  Birch seeks ETC 

designation for Lifeline support only.  Birch hereby certifies that it will comply with the service 

requirements applicable to Lifeline support.  Given that Birch seeks designation for Lifeline 

support only, a five-year network improvement plan is no longer necessary.25 

 B. Birch Will Remain Functional in Emergency Situations 
 
 Section 54.202(a)(2) of the Commission’s rules requires a common carrier seeking ETC 

designation to demonstrate its ability to remain functional in emergency situations, including a 

demonstration that it has a reasonable amount of back-up power to ensure functionality without 

an external power source, is able to reroute traffic around damaged facilities, and is capable of 

managing traffic spikes resulting from emergency situations.26  Birch has been offering 

telecommunications services since 1996, and thus has significant experience with remaining 

functional in emergency situations.  As a CLEC/IXC, Birch is currently subject to the 

Commission’s outage reporting rules, as well as the back-up power and outage requirements in 

the states in which Birch operates.  As a successful, profitable CLEC for over 15 years Birch has 

disaster recovery contingency plans that include diverse/alternate routing, electronics 

redundancy, dual data centers geographically separated, and environmental controls for data and 

                                                 
24 47 C.F.R. § 54.202(a)(1). 
25 Lifeline Reform Order ¶ 386. 
26 47 C.F.R. § 54.202(a)(2). 
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switching centers.  Birch will apply these same measures to its prepaid wireless Lifeline service 

offering to the extent there is an emergency situation affecting Birch’s operations.   

 Birch’s MVNO contract arrangement with Sprint imposes certain obligations on Sprint to 

ensure Birch’s prepaid wireless Lifeline service offering remains functional during emergency 

situations.27  As a large, nationwide wireless carrier, Sprint is subject to regulatory requirements 

to remain functional during emergency situations.28  Birch’s MVNO agreement with Sprint also 

contains certain quality of service guarantees. 

C. Birch Will Satisfy Applicable Consumer Protection and Service Quality 
Standards 

 
 Section 54.202(a)(3) of the Commission’s rules requires a common carrier seeking ETC 

designation to demonstrate that it will satisfy applicable consumer protection and service quality 

standards.29  As a CLEC/IXC, Birch is currently subject to the consumer protection and service 

quality standards promulgated by the Commission and the states in which Birch operates.  Birch 

will apply these same practices to its prepaid wireless Lifeline service product, and will comply 

with the Cellular Telecommunications and Internet Association’s Consumer Code for Wireless 

Service to satisfy this requirement. 

D. Birch Is Financially and Technically Capable of Providing Lifeline Services 
in Accordance with the Commission’s Rules 

 
Section 54.202(a)(4) of the Commission’s rules requires a common carrier seeking ETC 

designation for Lifeline support to demonstrate it is financially and technically capable of 

                                                 
27 While Sprint will provide the underlying wireless services to Birch, Birch will provide billing services 
associated with the prepaid wireless Lifeline product to the Birch end user customer.  The Birch billing system will 
be served by two geographically separate data centers for back-up redundancy, one currently located in Macon, 
Georgia and the other in Emporia, Kansas. 
28 Birch is also familiar with the continuity and disaster response program Sprint has implemented, which 
addresses the need to remain functional during emergency situations.   
29 47 C.F.R. § 54.202(a)(3). 
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providing Lifeline service in compliance with the Commission’s rules.30  The Commission stated 

that the “relevant considerations” for satisfying this requirement would be whether the applicant 

previously offered services to non-Lifeline consumers, how long the applicant has been in 

business, whether the applicant intends to rely exclusively on universal service fund 

disbursements to operate, whether the applicant receives funds from other sources, and whether 

the applicant has been subject to enforcement action or ETC revocation proceedings in other 

states.31 

Birch has been operating as a CLEC/IXC since 1996, and currently operates in 38 states.  

Moreover, as discussed above, Birch has been providing wireline Lifeline services as a non-ETC 

reseller for numerous years.  Birch does not, and will not, rely on universal service fund 

disbursements to operate - the majority of Birch’s funds to operate will come from “non-

Lifeline” services it provides throughout its 38-state territory.  Birch has not been subject to an 

abnormal number of enforcement proceedings given the number of customers it serves and the 

more than 15 years it has been offering service. 

With respect to the prepaid wireless Lifeline service, Birch will resell the wireless 

services of Sprint, which provides wholesale capacity to numerous wireless resellers.  Like 

several other prepaid wireless providers, Sprint will provide Birch with the network 

infrastructure and wireless transmission facilities needed for Birch to offer service as a MVNO.  

Sprint is a large, nationwide carrier, and serves several other MVNOs offering wireless Lifeline 

products.32  Birch’s partnership with Sprint further demonstrates Birch is technically capable of 

                                                 
30 47 C.F.R. § 54.202(a)(4); see also Lifeline Reform Order ¶ 387. 
31 Lifeline Reform Order ¶ 388. 
32 Based on filings made with the Commission, it appears Sprint also provides underlying MVNO services to 
other carriers such as PlatinumTel, i-wireless, and CAL Communications, which also have sought ETC designation 
from the Commission. 
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providing a prepaid wireless Lifeline service.  Additional information regarding Birch’s financial 

and technical capability is set forth in Birch’s Commission-approved Compliance Plan. 

E. Birch Will Provide Prepaid Wireless Lifeline Service Plans to Eligible 
Consumers 

 
 Section 54.202(a)(5) of the Commission’s rules require a common carrier seeking ETC 

designation for Lifeline support to submit information describing the terms and conditions of the 

voice telephony plans offered to Lifeline subscribers, including details on the number of minutes 

provided as part of the plan, additional charges for toll calls (if any), and rates for each such 

plan.33  At this time, Birch plans to offer the following prepaid wireless Lifeline plan at no 

charge to the customer: 

Basic Plan Prepaid Wireless Lifeline Plan 
Wireless handset (there are several handset options) - at least one free choice and the possibility 

of additional choices34 
250 nationwide minutes per month 
Voicemail 
National texting, with each text sent or received counting as 1 minute 
911 and E911 access as available 
Option to purchase additional minutes anytime during the month that carry over for 2 months 
Option for international calling with per-minute pricing based on the country to be called, which 

will be provided to the consumer when opting for this capability 
 
Additional minutes 
Minutes            Price   

200 13.95
250 16.95
300 19.95
400 25.95
900 49.95

 

                                                 
33 47 C.F.R. § 54.202(a)(5). 
34 Birch is still considering which handsets will be offered, but all handsets will be compliant with all 
applicable Commission requirements.  Handsets will be offered for free in conjunction with the prepaid wireless 
Lifeline product.  Based upon market availability and handset prices, the consumer may have a choice of handsets.  
Birch is continuing to evaluate the possibility of offering premium handsets at an additional cost, but a free handset 
will always be offered to every prepaid wireless Lifeline subscriber. 
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Birch’s planned prepaid wireless Lifeline service offering is consistent with the Act’s 

requirement that consumers have access to quality services at “just, reasonable, and affordable 

rates,”35 and is consistent with the Commission’s findings that Lifeline consumers should have 

the option to purchase bundled packages, additional calling features, and optional voice 

services.36 

F. Designation of Birch as a Lifeline-Only ETC Is in the Public Interest 
  
 Section 54.202(b) of the Commission’s rules requires the Commission make a public 

interest finding prior to making an ETC designation.37  Designation of Birch as an ETC for 

Lifeline support serves the public interest.  Birch’s ETC designation will bring another 

competitive alternative to low-income consumers in the Designated Service Area, and will exert 

further competitive pressures on existing wireless Lifeline providers operating in the Designated 

Service Area.  Birch seeks to make it easier for low-income consumers located within the 

Designated Service Area to receive affordable telecommunications services that are comparable 

to those enjoyed by other consumers.  Birch’s ETC designation serves the public interest by 

providing services to a portion of the public that may not otherwise be able to obtain 

telecommunications services due to insufficient credit, immigrant status, or living situation.  

Prepaid wireless services also offer consumers convenience, control over their 

telecommunications spending without the imposition of high monthly fees, and the ability to pay 

for only those services needed.  The goals of universal service mandated by Congress and the 

Commission are therefore served by designation of Birch as a Lifeline-only ETC.38 

                                                 
35 47 U.S.C. § 254(b)(1). 
36 Lifeline Reform Order ¶ 317. 
37 47 C.F.R. § 54.202(b). 
38 47 U.S.C. § 254. 
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V. BIRCH MEETS THE REQUIREMENTS FOR LIFELINE SERVICES UNDER 
SECTION 54.405 OF THE COMMISSION’S RULES 

 
 Under Section 54.405 of the Commission’s rules, an ETC has certain obligations to offer 

Lifeline service.39  Birch understands these obligations and will meet them as described below. 

A. Birch Will Make Lifeline Service Available as Defined under the 
Commission’s Rules 

 
 Section 54.405(a) of the Commission’s rules requires an ETC to make available Lifeline 

service, as defined in Section 54.401 of the Commission’s rules,40 to qualifying low-income 

consumers.41  Birch certifies that its prepaid wireless Lifeline service offering will conform to 

the definition of “Lifeline” in the Commission’s rules. 

B. Birch Will Publicize the Availability of Lifeline Service 
 
 Section 54.405(b) of the Commission’s rules requires an ETC to publicize the availability 

of Lifeline service in a manner reasonably designed to reach those likely to qualify for the 

service.42  As described above in Section III.C., Birch will publicize the availability of its prepaid 

wireless Lifeline service offering in a manner reasonably designed to reach eligible consumers. 

C. Birch Will Include Certain Disclosures on Materials Describing Its Lifeline 
Service, Including the Name of the ETC 

 
 Sections 54.405(c) and (d) of the Commission’s rules require an ETC to make certain 

disclosures on all materials describing the Lifeline service offering, including the name of the 

ETC.43  As noted above in Section III.C., Birch will ensure that all materials describing its 

prepaid wireless Lifeline service offering use easily understood language to indicate that the 

                                                 
39 47 C.F.R. § 54.405. 
40 47 C.F.R. § 54.401. 
41 47 C.F.R. § 54.405(a). 
42 47 C.F.R. § 54.405(b). 
43 47 C.F.R. § 54.405(c), (d). 
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service is a Lifeline service, that Lifeline is a government assistance program, that the service is 

non-transferrable, that only eligible consumers may enroll in the program, and that the program 

is limited to one discount per household as required under the rules.44  Birch will also ensure that 

all materials describing its prepaid wireless Lifeline service offering utilize the “NOW 

Communications” brand as the name of the ETC providing services.45  Birch understands that the 

term “materials describing the service” include all print, audio, video, and web materials used to 

describe or enroll in the Lifeline service offering, including application and certification forms.46 

D. Birch Will Comply with the Commission’s De-Enrollment Procedures 
 
 Section 54.405(e) of the Commission’s rules requires an ETC to impose certain de-

enrollment procedures for Lifeline services.47  Birch will comply with the Commission’s de-

enrollment procedures as described more fully in Birch’s Compliance Plan approved by the 

Commission.48  As discussed in Birch’s Compliance Plan, Birch will de-enroll Lifeline 

customers for duplicative support, for non-usage, and for failure to re-certify, and will have 

general de-enrollment procedures in place. 

VI. ANTI-DRUG ABUSE CERTIFICATION 
 
 Birch certifies that, pursuant to Sections 1.2001 through 1.2003 of the Commission’s 

rules, that neither Birch nor its subsidiaries, affiliates, officers, directors, or persons holding 5% 

                                                 
44 47 C.F.R. § 54.405(c). 
45 47 C.F.R. § 54.405(d).  As noted previously, Birch is reviewing whether a separate legal entity should be 
established for the provision of its prepaid wireless Lifeline service or whether the service should be provided 
through one of the existing Birch entities, such as Birch Telecom of Texas, Ltd., LLP d/b/a Birch Communications 
(FCC Filer ID 819948), which is a subsidiary of Birch and operates as a certificated carrier in Texas.  
46 47 C.F.R. § 54.405(c). 
47 47 C.F.R. § 54.405(d). 
48  WC Docket Nos. 09-197 and 11-42, Wireline Competition Bureau Approves the Compliance Plans of Birch 
Communications, Boomerang Wireless, IM Telecom, Q Link Wireless, and TAG Mobile, Public Notice, DA 12-1286 
(rel. Aug. 8, 2012); Lifeline Compliance Plans & ETC Petitions, http://www.fcc.gov/encyclopedia/lifeline-
compliance-plans-etc-petitions. 
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or more of its outstanding stock, are subject to a denial of federal benefits, including 

Commission benefits, pursuant to Section 5301 of the Anti-Drug Abuse Act of 1988.49 

CONCLUSION 

WHEREFORE, for the forgoing reasons, Birch respectfully requests that the Commission 

expeditiously designate it as an ETC for the provision of prepaid wireless Lifeline services in the 

state of Texas. 

Respectfully submitted, 
  
      BIRCH COMMUNICATIONS, INC. 
 

  
Christopher J. Bunce 
Senior Vice President, Legal and General 
Counsel 

Birch Communications, Inc. 
2300 Main Street, Suite 340 
Kansas City, MO 64108 
816-300-3000 (telephone) 
chris.bunce@birch.com 
 
 
Dated:  November 29, 2012 

 Angela F. Collins 
Cahill Gordon & Reindel LLP 
1990 K Street, N.W., Suite 950 
Washington, D.C.  20006 
202-862-8930 (telephone) 
866-255-0185 (facsimile) 
acollins@cahill.com 
 
 
 
Its Attorneys 
 

                                                 
49 Procedures for FCC Designation of Eligible Telecommunications Carriers Pursuant to Section 214(e)(6) 
of the Communications Act, 12 FCC Rcd 22947, 22948-949 (1997). 



 

 

Verification 
 
  

I, Gregory Corwin, Director of Marketing of Birch Communications, Inc, hereby certify 

that I have read the foregoing Petition for Designation as an Eligible Telecommunications 

Carrier pursuant to Section 214(e)(6) of the Communications Act for Lifeline Support Only, and 

certify under penalty of perjury that the statements in the foregoing are true, complete, and 

correct to the best of my knowledge, information, and belief. 

 
 
 
Date: 
 
           11/27/2012         ____________ 
       Gregory Corwin 
       Director, Marketing 

Birch Communications, Inc. 
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PROJECT NO. 40561

RULEMAKING TO AMEND §
SUBSTANTIVE RULE 26.418 RELATING §
TO DESIGNATION OF COMMON §
CARRIERS AS ELIGIBLE §
TELECOMMUNICATIONS CARRIERS §
TO RECEIVE FEDERAL UNIVERSAL §

SERVICE FUNDS §

2Dt2ki, ^
PUBLIC UTILITY COIVIlVII 5^4 3^

OF TEXAS

ORDER ADOPTING AMENDMENT TO §26.418
AS APPROVED AT THE NOVEMBER 16, 2012 OPEN MEETING

The Public Utility Commission of Texas (commission) adopts an amendment to §26.418,

relating to Designation of Common Carriers as Eligible Telecommunications Carriers to Receive

Federal Universal Service Funds, with no changes to the proposed text as published in the

August 31, 2012, issue of the Texas Register (37 TexReg 6874). The amendment will exclude

commercial mobile radio service (CMRS) resellers from eligibility for designation by the

commission as an eligible telecommunications carrier (ETC). Instead, a CMRS reseller will be

able to seek designation as an ETC by the Federal Communications Commission (FCC). Project

Number 40561 is assigned to this proceeding.

The commission did not receive any comments on the proposed amendment.

The amendment is adopted under the Public Utility Regulatory Act, Texas Utilities Code

Annotated § 14.002 (West 2007 and Supp. 2012) (PURA), which provides the commission with

the authority to make and enforce rules reasonably required in the exercise of its powers and

jurisdiction; and specifically §51.001, which provides that it is the policy of this state to promote

diversity of telecommunications providers and interconnectivity; encourage a fully competitive

4
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telecommunications marketplace; and maintain a wide availability of high quality interoperable,

standards-based telecommunications services at affordable rates.

Cross Reference to Statutes: PURA §§14.002 and 51.001.
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§26.418. Designation of Common Carriers as Eligible Telecommunications Carriers to

Receive Federal Universal Service Funds.

(a) Purpose. This section provides the requirements for the commission to designate

common carriers as eligible telecommunications carriers (ETCs) to receive support from

the federal universal service fund (FUSF) pursuant to 47 United States Code (U.S.C.)

§214(e) (relating to Provision of Universal Service). In addition, this section provides

guidelines for rural and non-rural carriers to meet the federal requirements of annual

certification for FUSF support criteria and, if requested or ordered, for the disaggregation

of rural carriers' FUSF support.

(b) Applicability. This section applies to a common carrier seeking designation as an ETC,

except for commercial mobile radio service (CMRS) resellers. A CMRS reseller may not

seek designation from the commission, but instead may seek designation as an ETC by

the Federal Communications Commission (FCC). This section also applies to a common

carrier that has been designated by the commission as an ETC, including a CMRS

reseller.

(c) Service areas. The commission may designate ETC service areas according to the

following criteria.

(1) Non-rural service area. To be eligible to receive federal universal service

support in non-rural areas, a carrier must provide federally supported services

pursuant to 47 Code of Federal Regulations (C.F.R.) §54.101 (relating to
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(d)

(e)

(2)

Supported Services for Rural, Insular, and High Cost Areas) throughout the area

for which the carrier seeks to be designated an ETC.

Rural service area. In the case of areas served by a rural telephone company, as

defined in §26.404 of this title (relating to Small and Rural Incumbent Local

Exchange Company (ILEC) Universal Service Plan), a carrier must provide

federally supported services pursuant to 47 C.F.R. §54.101 throughout the study

area of the rural telephone company in order to be eligible to receive federal

universal service support.

Criteria for determination of ETCs. A common carrier shall be designated as eligible

to receive federal universal service support if it:

(1) offers the services that are supported by the federal universal service support

mechanisms under 47 C.F.R. §54.101 either using its own facilities or a

combination of its own facilities and resale of another carrier's services; and

(2) advertises the availability of and charges for such services using media of general

distribution.

Criteria for determination of receipt of federal universal service support. In order to

receive federal universal service support, a common carrier must:

(1) meet the requirements of subsection (d) of this section;

(2) offer Lifeline Service to qualifying low-income consumers in compliance with 47

C.F.R. Part 54, Subpart E (relating to Universal Service Support for Low-Income

Consumers); and
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(3) offer toll limitation services in accordance with 47 C.F.R. §54.400 ( relating to

Terms and Definitions) and §54.401 (relating to Lifeline Defined).

(f) Designation of more than one ETC.

(1) Non-rural service areas. In areas not served by rural telephone companies, as

defined in §26.404 of this title, the commission shall designate, upon application,

more than one ETC in a service area so long as each additional carrier meets the

requirements of subsection (c)(1) of this section and subsection (d) of this section.

(2) Rural service areas. In areas served by rural telephone companies, as defined in

§26.404 of this title, the commission may designate as an ETC a carrier that meets

the requirements of subsection (c)(2) of this section and subsection (d) of this

section if the commission finds that the designation is in the public interest.

(g) Proceedings to designate ETCs.

(1) At any time, a common carrier may seek commission approval to be designated

an ETC for a requested service area.

(2) In order to receive support under this section for exchanges purchased from an

unaffiliated carrier, the acquiring ETC shall file an application, within 30 days

after the date of the purchase, to amend its ETC service area to include those

geographic areas that are eligible for support.

(3) If an ETC receiving support under this section sells an exchange to an unaffiliated

carrier, it shall file an application, within 30 days after the date of the sale, to
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amend its ETC designation to exclude from its designated service area those

exchanges for which it was receiving support.

(h) Application requirements and commission processing of applications.

( 1) Requirements for notice and contents of application.

(A) Notice of application. Notice shall be published in the Texas Register.

The presiding officer may require additional notice. Unless otherwise

required by the presiding officer or by law, the notice shall include at a

minimum a description of the service area for which the applicant seeks

eligibility, the proposed effective date of the designation, and the

following statement: "Persons who wish to comment on this application

should notify the Public Utility Commission of Texas by (specified date,

ten days before the proposed effective date). Requests for further

information should be mailed to the Public Utility Commission of Texas,

P.O. Box 13326, Austin, Texas 78711-3326, or you may call the Public

Utility Commission's Customer Protection Division at (512) 936-7120 or

(888) 782-8477. Hearing- and speech-impaired individuals with text

telephones (TTY) may contact the commission at (512) 936-7136, or use

Relay Texas (800) 735-2989 to reach the commission's toll free number

(888) 782-8477."

(B) Contents of application for each common carrier seeking ETC designation.

A common carrier that seeks to be designated as an ETC shall file with the

commission an application complying with the requirements of this
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section. In addition to copies required by other commission rules, one

copy of the application shall be delivered to the commission's Regulatory

Division and one copy shall be delivered to the Office of Public Utility

Counsel. The application shall:

(i) show that the applicant offers each of the services that are

supported by the FUSF support mechanisms under 47 U.S.C.

§254(c) (relating to Universal Service) either using its own

facilities or a combination of its own facilities and resale of

another carrier's services throughout the service area for which it

seeks designation as an ETC;

(ii) show that the applicant assumes the obligation to offer each of the

services that are supported by the FUSF support mechanisms under

47 U.S.C. §254(c) to any consumer in the service area for which it

seeks designation as an ETC;

(iii) show that the applicant advertises the availability of, and charges

for, such services using media of general distribution;

(iv) show the service area in which the applicant seeks designation as

an ETC;

(v) contain a statement detailing the method and content of the notice

the applicant has provided or intends to provide to the public

regarding the application and a brief statement explaining why the

proposed notice is reasonable and in compliance with applicable

law;
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(vi) contain a copy of the text of the notice;

(vii) contain the proposed effective date of the designation; and

(viii) contain any other information which the applicant wants

considered in connection with the commission's review of its

application.

(C) Contents of application for each common carrier seeking ETC designation

and receipt of federal universal service support. A common carrier that

seeks to be designated as an ETC and receive federal universal service

support shall file with the commission an application complying with the

requirements of this section. In addition to copies required by other

commission rules, one copy of the application shall be delivered to the

commission staff and one copy shall be delivered to the Office of Public

Utility Counsel. The application shall:

(i) comply with the requirements of subparagraph (B) of this

paragraph;

(ii) show that the applicant offers Lifeline Service to qualifying low-

income consumers in compliance with 47 C.F.R. Part 54, Subpart

E; and

(iii) show that the applicant offers toll limitation services in accordance

with 47 C.F.R. §54.400 and §54.401.

(2) Commission processing of application.

(A) Administrative review. An application considered under this section may

be reviewed administratively unless the presiding officer, for good cause,
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determines at any point during the review that the application should be

docketed.

(i) The effective date shall be no earlier than 30 days after the filing

date of the application or 30 days after notice is completed,

whichever is later.

(ii) The application shall be examined for sufficiency. If the presiding

officer concludes that material deficiencies exist in the application,

the applicant shall be notified within ten working days of the filing

date of the specific deficiency in its application. The earliest

possible effective date of the application shall be no less than 30

days after the filing of a sufficient application with substantially

complete information as required by the presiding officer.

Thereafter, any deadlines shall be determined from the 30th day

after the filing of the sufficient application and information or from

the effective date if the presiding officer extends that date.

(iii) While the application is being administratively reviewed, the

commission staff and the staff of the Office of Public Utility

Counsel may submit requests for information to the

telecommunications carrier. Three copies of all answers to such

requests for information shall be provided to the commission staff

and the Office of Public Utility Counsel within ten days after

receipt of the request by the telecommunications carrier.
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(iv) No later than 20 days after the filing date of the application or the

completion of notice, whichever is later, interested persons may

provide the commission staff with written comments or

recommendations concerning the application. The commission

staff shall and the Office of Public Utility Counsel may file with

the presiding officer written comments or recommendations

regarding the application.

(v) No later than 35 days after the proposed effective date of the

application, the presiding officer shall issue an order approving,

denying, or docketing the application.

(B) Approval or denial of application.

(i) An application filed pursuant to paragraph (1)(B) of this subsection

shall be approved by the presiding officer if the application meets

the following requirements:

(I) the provision of service constitutes the services that are

supported by the FUSF support mechanisms under 47

U.S.C. §254(c);

(II) the applicant will provide service using either its own

facilities or a combination of its own facilities and resale of

another carrier's services;

(III) the applicant advertises the availability of, and charges for,

such services using media of general distribution;

(IV) notice was provided as required by this section;
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(V) the applicant satisfies the requirements contained in

subsection (c) of this section; and

(VI) if, in areas served by a rural telephone company, the ETC

designation is consistent with the public interest.

(ii) An application filed pursuant to paragraph (1)(C) of this subsection

shall be approved by the presiding officer if the application meets

the following requirements:

(I) the applicant has satisfied the requirements set forth in

clause (i) of this subparagraph;

(II) the applicant offers Lifeline Service to qualifying low-

income consumers in compliance with 47 C.F.R. Part 54,

Subpart E; and

(III) the applicant offers toll limitation services in accordance

with 47 C.F.R. §54.400 and §54.401.

(C) Docketing. If, based on the administrative review, the presiding officer

determines that one or more of the requirements have not been met, the

presiding officer shall docket the application.

(D) Review of the application after docketing. If the application is docketed,

the effective date of the application shall be automatically suspended to a

date 120 days after the applicant has filed all of its direct testimony and

exhibits, or 155 days after the proposed effective date, whichever is later.

Three copies of all answers to requests for information shall be filed with

the commission within ten days after receipt of the request. Affected
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persons may move to intervene in the docket, and a hearing on the merits

shall be scheduled. A hearing on the merits shall be limited to issues of

eligibility. The application shall be processed in accordance with the

commission's rules applicable to docketed cases.

(E) Waiver. In the event that an otherwise ETC requests additional time to

complete the network upgrades needed to provide single-party service,

access to enhanced 911 service, or toll limitation, the commission may

grant a waiver of these service requirements upon a finding that

exceptional circumstances prevent the carrier from providing single-party

service, access to enhanced 911 service, or toll limitation. The period for

the waiver shall not extend beyond the time that the commission deems

necessary for that carrier to complete network upgrades to provide single-

party service, access to enhanced 911 service, or toll limitation services.

(i) Designation of ETC for unserved areas. If no common carrier will provide the services

that are supported by federal universal service support mechanisms under 47 U.S.C.

§254(c) to an unserved community or any portion thereof that requests such service, the

commission, with respect to intrastate services, shall determine which common carrier or

carriers are best able to provide such service to the requesting unserved community or

portion thereof and shall order such carrier or carriers to provide such service for that

unserved community or portion thereof.
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(j) Relinquishment of ETC designation. A common carrier may seek to relinquish its ETC

designation.

(1) Area served by more than one ETC. The commission shall permit a common

carrier to relinquish its designation as an ETC in any area served by more than

one ETC upon:

(A) written notification not less than 90 days prior to the proposed effective

date that the common carrier seeks to relinquish its designation as an ETC;

(B) determination by the commission that the remaining eligible

telecommunications carrier or carriers can offer federally supported

services to the relinquishing carrier's customers; and

(C) determination by the commission that sufficient notice of relinquishment

has been provided to permit the purchase or construction of adequate

facilities by any remaining eligible telecommunications carrier or carriers.

(2) Area where the common carrier is the sole ETC. In areas where the common

carrier is the only ETC, the commission may permit it to relinquish its ETC

designation upon:

(A) written notification not less than 90 days prior to the proposed effective

date that the common carrier seeks to relinquish its designation as an ETC;

and

(B) commission designation of a new ETC for the service area or areas.
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(k) Rural and non-rural carriers' requirements for annual certification to receive FUSF

support. A common carrier serving a rural or non-rural study area shall comply with the

following requirements for annual certification for the receipt of FUSF support.

(1) Annual certification. Common carriers must provide the commission with an

affidavit annually, on or before September lst of each year, which certifies that

the carrier is complying with the federal requirements for the receipt of FUSF

support. Upon receipt and acceptance of the affidavits filed on or before

September lst each year, the commission will certify these carriers' eligibility for

FUSF to the FCC and the Federal Universal Service Fund Administrator by

October lst each year.

(2) Failure to file. Common carriers failing to file an affidavit by September lst may

still be certified by the commission for annual FUSF. However, the carrier is

ineligible for support until the quarter following the federal universal service

administrator's receipt of the commission's supplemental submission of the

carrier's compliance with the federal requirements.

(3) Supplemental certification. For carriers not subject to the annual certification

process, the schedule set forth in 47 C.F.R. §54.313 and 47 C.F.R. §54.314(d) for

the filing of supplemental certifications shall apply.

(4) Recommendation for Revocation of FUSF support certification. The

commission may recommend the revocation of the FUSF support certification of

any carrier that it determines has not complied with the federal requirements

pursuant to 47 U.S.C. §254(e) and will review any challenge to a carrier's FUSF
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support certification and make an appropriate recommendation as a result of any

such review.

(1) Disaggregation of rural carriers' FUSF support. Common carriers serving rural study

areas must comply with the following requirements regarding disaggregation of FUSF

support.

(1) Election by May 15, 2002. On or before May 15, 2002, all rural incumbent local

exchange carriers (ILECs) may notify the commission of one of the following

elections regarding FUSF support. This election will remain in place for four

years from the effective date of certification, pursuant to 47 C.F.R. §54.315,

unless the commission, on its own motion, or upon the motion of the rural ILEC

or an interested party, requires a change to the elected disaggregation plan:

(A) a rural ILEC may choose to certify to the commission that it will not

disaggregate at this time;

(B) a rural ILEC may seek disaggregation of its FUSF support by filing a

targeted plan with the commission that meets the criteria in paragraph (3)

of this subsection, subject to the commission's approval of the plan;

(C) a rural ILEC may self-certify a disaggregation targeted plan that meets the

criteria in paragraphs (3) and (4) of this subsection, disaggregate support

to the wire center level or up to no more than two cost zones, or mirror a

plan for disaggregation that has received prior commission approval; or

(D) if the rural ILEC serves a study area that is served by another carrier

designated as an ETC prior to the effective date of 47 C.F.R. §54.315,
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(June 19, 2001), the ILEC may only self-certify the disaggregation of its

FUSF support by adopting a plan for disaggregation that has received

prior commission approval.

(2) Abstain from filing. If a rural ILEC abstains from filing an election on or before

May 15, 2002, the carrier will not be permitted to disaggregate its FUSF support

unless it is ordered to do so by the commission pursuant to the terms of paragraph

(5) of this subsection.

(3) Requirements for rural ILECs' disaggregation plans. Pursuant to the federal

requirements in 47 C.F.R. §54.315(e) a rural ILEC's disaggregation plan, whether

submitted pursuant to paragraph (1)(B), (C) or (D) of this subsection, must meet

the following requirements:

(A) the sum of the disaggregated annual support must be equal to the study

area's total annual FUSF support amount without disaggregation;

(B) the ratio of the per line FUSF support between disaggregation zones for

each disaggregated category of FUSF support shall remain fixed over

time, except as changes are required pursuant to paragraph (5) of this

subsection;

(C) the ratio of per line FUSF support shall be publicly available;

(D) the per line FUSF support amount for each disaggregated zone or wire

center shall be recalculated whenever the rural ILEC's total annual FUSF

support amount changes and revised total per line FUSF support and

updated access line counts shall then be applied using the changed FUSF

support amount and updated access line counts applicable at that point;
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(E) each support category complies with subparagraphs (A) and (B) of this

paragraph;

(F) monthly payments of FUSF support shall be based upon the annual

amount of FUSF support divided by 12 months if the rural ILEC's study

area does not contain a competitive carrier designated as an ETC; and

(G) a rural ILEC's disaggregation plan methodology and the underlying access

line count upon which it is based will apply to any competitive carrier

designated as an ETC in the study area.

(4) Additional requirements for self-certification of a disaggregation plan.

Pursuant to 47 C.F.R. §54.315(d)(2), a rural ILEC's self-certified disaggregation

plan must also include the following items in addition to those items required by

paragraph (3) of this subsection:

(A) support for, and a description of, the rationale used, including methods and

data relied upon, as well as a discussion of how the plan meets the

requirements in paragraph (3) of this subsection and this paragraph;

(B) a reasonable relationship between the cost of providing service for each

disaggregation zone within each disaggregation category of support

proposed;

(C) a clearly specified per-line level of FUSF support for each category

pursuant to 47 C.F.R. §54.315(d)(2)(iii);

(D) if the plan uses a benchmark, a detailed explanation of the benchmark and

how it was determined that is generally consistent with how the level of
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support for each category of costs was derived so that competitive ETCs

may compare the disaggregated costs for each cost zone proposed; and

(E) maps identifying the boundaries of the disaggregated zones within the

study area.

(5) Disaggregation upon commission order. The commission on its own motion or

upon the motion of an interested party may order a rural ILEC to disaggregate

FUSF support under the following criteria:

(A) the commission determines that the public interest of the rural study area

is best served by disaggregation of the rural ILEC's FUSF support;

(B) the commission establishes the appropriate disaggregated level of FUSF

support for the rural ILEC; or

(C) changes in ownership or changes in state or federal regulation warrant the

commission's action.

(6) Effective dates of disaggregation plans. The effective date of a rural ILEC's

disaggregation plan shall be as specified in 47 C.F.R. §54.315.
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This agency hereby certifies that the adoption has been reviewed by legal counsel and found to

be a valid exercise of the agency's legal authority. It is therefore ordered by the Public Utility

Commission of Texas that §26.418 relating to Designation of Common Carriers as Eligible

Telecommunications Carriers to Receive Federal Universal Service Funds, is hereby adopted

with no changes to the text as proposed.

SIGNED AT AUSTIN, TEXAS on the f([^ day of ^ YP^h 2012

PUBLIC UTILITY COMMISSION OF TEXAS

^

t
,>

^` -J r
DONNA L. NELSON, CHAIRMAN

''"^^^^^

NNETH W. AND COMMISSIONER

ROLANDO PABL S, COMMISSIONER
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