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Before the
Federal Communications Commission
Washington, DC 20554

In the Matter of

Consumer & Governmental Affairs Bureau CG Docket No. 02-278
Seeks Comment on Petition for Declaratory

Ruling from Communication Innovators

Rules and Regulations Implementing the
Telephone Consumer Protection Act of 1991

N N N N N N N N N

REPLY COMMENTS OF COMMUNICATION INNOVATORS

Communication Innovators (“CI”) respectfully submihese reply comments in response
to the October 16, 2012 Public Notice releasechbyGonsumer and Governmental Affairs
Bureau (“Bureau”) in the above-captioned proceediwich seeks comment on a Petition for
Declaratory Ruling (“Petition”) filed by C3. In the Petition, CI asks the Federal
Communications Commission (“Commission”) to clatif\at when predictive dialers: (1) are not
used for telemarketing purposes; and (2) do no¢ llae current ability to generate and dial
random or sequential numbers, they are not “autertelephone dialing systems”
(“autodialers”) under the Telephone Consumer Ptime@ct (“TCPA”)? and the Commission’s

TCPA rules?

! Consumer and Governmental Affairs Bureau Seeks Comment on Petition for Declaratory
Ruling from Communication Innovators, CG Docket No. 02-278, Public Notice, DA 12-1653
(rel. Oct. 16, 2012).

2 See Communication Innovators, Petition for DeclaratBuling, CG Docket No. 02-278 (filed
June 7, 2012) (“Petition”).

347 U.S.C. § 227.
447 C.F.R. § 64.1206 seq.



As discussed below, commenters agree that the Cegronishould grant the Petition and
address the widespread confusion regarding whetledictive dialers that lack the required
ability to generate and dial random or sequentiahlpers are “autodialers” under the TCPA.
The record confirms that, under the plain languafgbe TCPA, today’s predictive dialers are
not autodialers. In addition, as commenters erplaongress never intended to target non-
telemarketing, informational calls placed usinglrepresentatives and predictive dialers.
Instead, Congress’s goal was to curb abusive teletiag and prerecorded “robocalling”
practices that, among other things, threatenedgséfety by tying up emergency lines and
blocks of telephone numbers.

As commenters have overwhelmingly demonstratedlignee dialers enhance consumer
privacy and provide a number of other importantdfién to consumers and businesses without
creating any new unwanted calls. The Commissioulshcontinue to support the ability of
companies to provide innovative services to consaroe their mobile devices by declaring that
today’s predictive dialers are not autodialerseesglly when used for non-telemarketing,
informational purposes.

l. ABOUT COMMUNICATION INNOVATORS.

Clis a 501(c)(4) coalition of technology companiest seeks to maximize the pace of
telecommunications innovation for American conswsraerd businesses. Cl works to identify
and support important telecommunications innovatiamd to provide policy leaders insight into
regulatory barriers that may limit their developrhand deployment. CI and its member
technology companies strongly endorse efforts kyRtesident, the Commission, and many in
Congress to minimize the burden imposed on innesatod entrepreneurs by outdated,

unnecessary, or inefficient regulations.



. THE VAST MAJORITY OF COMMENTERS AGREE THAT TODAY'’S
PREDICTIVE DIALERS ARE NOT AUTODIALERS.

As many commenters explain, the plain languagdegidiative history of the TCPA,
along with Commission precedent, support a ruliranting the Petition. Under the plain
language of the TCPA, today’s predictive dialersmdbhave the “capacity” to generate random
or sequential numbers or to dial such numbers. eblaer, the legislative history of the TCPA
shows that Congress never intended to prevent aoiegfom using predictive dialers to make
non-telemarketing, informational calls using liepresentatives. In addition, to the extent that
the Commission may be concerned about enabling ntedtel emarketing calls, it has ample
authority to prevent such abuse while still gragtine Petition.

A. There is Broad Agreement by a Number of Commenterthat Under

the Plain Language of TCPA, Today’s Predictive Diars are not
Autodialers.

Many commenters agree with Cl that today’s predéctialers do not meet the definition
of an autodialer. The TCPA and the Commission’s TCPA rules defimaatodialer as
“equipment which has the capacity (A) to store mdpice telephone numbers to be called, using
a random or sequential number generator; and (Bjglcsuch numbers>” As CI explained in
the Petition, the phrase “using a random or sedgalenimber generator” modifies “to store or
produce telephone numbers to be called,” and thasphto dial such numbers” refers to dialing

numbers that have been randomly or sequentiallgrgéed. Thus, under the plain language of

® See, e.g., Comments of Varolii Corporation, CG Docket No-®28 at 2 (Nov. 15, 2012)
(“Varolii Comments”); Comments of U.S. Chamber afmf@merce, CG Docket No. 02-278 at
9-10 (Nov. 15, 2012) (*Chamber Comments”).

547 U.S.C. § 227(a)(13pe also 47 C.F.R. § 64.1200(f)(1).
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the TCPA, predictive dialers that do not have tepacity” to generate and dial random or
sequential numbers are excluded from the definitioan autodialef.

The plain English meaning of “capacity” is “abilit§ and today’s predictive dialers have
no number-generating abilities (sequential, randamotherwise) — they merely dial numbers
that have been entered into th&nAs Noble Systems Corporation (“Noble”) confirrfihe
predictive dialers used by [Noble] and its cust@anand generally used throughout the industry,
do not come equipped with random or sequential rarrgbnerating softwaré® The
Commission should recognize that such equipmemdtign autodialer, especially when used to
place non-telemarketing, informational calls.

The plain language of the TCPA also requires tiodbe considered an autodialer,
equipment must have an actual, present capa@tythecurrent ability to generate and dial
random or sequential numbers without additional ifizations to the equipment. Specifically,
autodialers include only equipment that “has thgacdy . . . to store or produce telephone
numbers to be called, using a random or sequeniiaber generator:® As the U.S. Chamber

of Commerce recognizes, Congress’s choice of thegnmt tense “has the capacity” instead of the

’ petition at 5-6.

8 Oxford English Dictionary (2012) (defining “capscias “[t]he power, ability, or faculty for
anything in particular”).

® See, e.g., Comments of CenturyLink, CG Docket No. 02-278 &Nov. 15, 2012)
(“CenturyLink Comments”).

19 Comments of Noble Systems Corporation, CG Docketd2-278 at 8 (Nov. 15, 2012)
(“Noble Comments”).

1 see, e.g., Chamber Comments at 9 (explaining that the piaiguage of the TCPA “excludes
equipment [that], only with substantial subsequeatlifications, would gain the ability to store
or produce randomly or sequentially generated nusylaed then to dial those numbers”);
Varolii Comments at 2 (“Based on the plain languafyhe TCPA, it follows that telephone
systems or equipment that do not have the curtslitlysto generate and dial ‘random or
sequential numbers’ are excluded from the definibban autodialer.”).

1247 U.S.C. § 227(a)(1) (emphasis added).
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future tense “will have the capacity,” is informagi> Thus, equipment should only be
considered an autodialer & the time of use, it has the ability to generate and dial random or
sequential numbers without first being technolodycaltered. Equipment meeting this standard
has random or sequential number generation anahglias a functioning feature — one that can
be used readily and without further software oriceehangesgg., without the installation or
modification of software or hardware) — even if feature is turned “off” at the time of usk.

The Commission should reject claims that some #taad, future ability to generate and dial
random or sequential numbers is sufficient to duaguipment as an autodiafér.Congress
could have passed language that looked to a thealr&tture capacity simply by changing the
verb tense. It did not.

Furthermore, to avoid absurd results, the Commmssiast interpret capacity as a current
ability. For example, if capacity were interpreta@dadly to encompass any theoretical, future
ability to store or produce randomly or sequentigkknerated lists of numbelise(, with
different software or hardware), all smartphones @mputers would fall within the TCPA’s

autodialer definitiort® As a result, callers could be exposed to TCPHilitg simply for

13 Spe Chamber Comments at 10.

 Therefore, if a caller merely has to “flip a switdo generate and dial random or sequential
numbers, the device would still be an autodiateendaf the switch or feature is turned off at the
time the call is made.

15 See, e.g., Comments of Robert Biggerstaff, CG Docket No208-at 15-16 (Aug. 29, 2012)
(contending that “‘capacity’ expressly includesagabilit[y] realized if a device can be ‘used in
conjunction with other equipment.’™); Comments arGumer Litigation Group, CG Docket No.
02-278 at 1 (Aug. 31, 2012) (“[T]echnology shouthtinue to be characterized as [an
autodialer] if itcould be used as a random or sequential number gené&rator

16 See Varolii Comments at 3; Comments of American FinahSiervices Association, CG
Docket No. 02-278 (Nov. 26, 2012) (“AFSA Comments3imple software can be loaded onto
most smartphones to allow them to generate randsadguential numbers, and then dial those
numbers.
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misdialing a wireless telephone number, as aggre$daintiffs’ lawyers have proved all too
willing to file abusive TCPA suits in the hopesaopayout:’

The Commission should also reject Gerald Roylanee@neous reading of the
autodialer provision. He contends that “the reabtainterpretation of ATDS has two prongs
(storing or producing telephone numbet8§nd that “the bad English/comma-spliced phrase
about number generators only applies to the prodgusiong.™® As noted above, autodialers
must, in part, have the capacity “to store or poadielephone numbers to be called, using a
random or sequential number generaf8rRoylance argues that autodialers only need te sto
numbers to be called; they do not need to stopraduce such numbers using such a number
generatof* Not only does Roylance misunderstand comma sfifdee essentially contends
that any device with an address book or speedhdi&linction — including a traditional telephone
—is an autodialer because it is capable of starumgbers. Roylance’s argument illustrates

perfectly the pitfalls of an overly broad inter@bn of autodialer and capacity.

17 See, e.g., Petition at 14-16.

18 Comments of Gerald Roylance, CG Docket No. 02-&78(Nov. 15, 2012) (“Roylance
Comments”).

4. at 2.
2047 U.S.C. § 227(a)(1).
%1 See Roylance Comments at 2.

22 A comma splice is the (erroneous) use of a conmjair two independent clauses. Neither
the phrase “to store or produce telephone numbdre talled,” nor the phrase “using a random
number generator” are stand-alone clausdsR.W. Burchfield, Fowler's Modern English
Usage at 162 (3d ed. 2004Yilliam Strunk, Jr. and E.B. Whit@he Elements of Syle (1918)

(“Do not join independent clauses by a commavailable at http://xrl.us/bn3t6b.
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Contrary to arguments from a few TCPA plaintffanany commenters agree that there
is significant confusion in the industry surrourglithe scope of the Commission’s prior rulings
on predictive dialer§’ This uncertainty is even chilling calls from pestthat have obtained
prior express consent. As DirecTV explains, altffoprior express consent is a defense in
TCPA litigation, it is a costly defense to exerci3eThis cost of defending a suit, coupled with
the risk that an overeager plaintiffs’ attorneylwile, chills legitimate business activity. The
U.S. Chamber of Commerce’s comments illustratehjost expensive the discovery process can
be, even when a company has a valid consent deferisdryabyschuck v. Citibank (South
Dakota) N.A., No. 11-cv-1236 (S.D. Cal. filed June 6, 2011}till took nearly a year (and
thousands of dollars) for the defendant to prevaVen though it had a valid consent defense.
The plaintiff had even alleged in his original cdeapt that he had consented to receiving the
calls, although he later removed those allegatamtswas able to clear the motion to dismiss
stage (the defendant succeeded in having the easded on summary judgment). The
difficulty of prevailing on the consent defensedirates the need for the Commission to clarify

that companies can use predictive dialers to ptacetelemarketing, informational calls.

23 Comments of Joe Shields, CG Docket No. 02-278(Atov. 15, 2012) (“Shields
Comments”); Roylance Comments at 1; Comments oeRdtiggerstaff, CG Docket No. 02-
278 at 1 (Nov. 15, 2012).

24 Comments of Marketing Research Association, CGkBolNo. 02-278 at 6 (Nov. 15, 2012)
(“Marketing Research Association Comments”); Comtaerh DirecTV, CG Docket No. 02-278
at 7 (Nov. 15, 2012) (“DirecTV Comments”).

25 DirecTV Comments at 1-2.

26 chamber Comments at 6 n.30.



B. Many Commenters Also Agree that the Legislative Hi®ry of the
TCPA Reveals that Congress Never Intended to Restiti
Non-Telemarketing, Informational Use of PredictiveDialers.

Many commenters recognize that the legislativeohysbf the TCPA demonstrates that
the autodialer restriction is targeted at telemi@mnigecalls, not informational calls. For example,
as the Marketing Research Association explainfyé[Congressional sponsors . . . stated that
the TCPA was focused on the use of the telepharskgasociated technology) when such use is
designed to encourage or sell products or servicesikewise, Varolii Corporation notes that
“Congress enacted the TCPA to address no morethieamse of automated equipment to engage
in telemarketing® In targeting telemarketing calls, Congress ditinend for the TCPA “to
be a barrier to the normal, expected or desirednmonications between businesses and their
customers

As Congress explained, the moving force behindlitBBA was that “[t]he use of
automated equipment to engage in telemarketingsigaherating an increasing number of
consumer complaints® Increased complaints were traced to “two sourtesincreasing
number of telemarketing firms in the business atpig telephone calls, and the advance of
technology which makes automated phone calls museaffective.3* In passing the TCPA,

Congress intended to “target . . . calls that [@effre source of the tremendous amount of

2" Marketing Research Association Comments at Sgitl.R. Rep. No. 102-317 (1991); 137
Cong. Rec. S9874 (daily ed. July 11, 1991) (statéraeSen. Hollings); 137 Cong. Rec. 518317
(daily ed. Nov. 26, 1991) (statement of Sen. Pegysl

28 \arolii Comments at 3 (internal citations omitted)
29H.R. Rep. No. 102-317 (1991).

30 %ee eg., Sen. Rep. No. 102-178, at 1 (1991), reprintetdigl U.S.C.C.A.N. 1968, 1969; 137
Cong. Rec. 35302 (1991) (“The compromise givegptiidic a fighting chance to start to curtail
unwanted telemarketing practices.”).

34,



consumer complaints — telemarketing calls placatiechome.®* Congress was also
particularly concerned by the threat that compmégtitelephone sales calls posed to public
health and safety. When telemarketers used auéahegfuipment to dial random or sequential
telephone numbers, they could tie “up all the lioka business and prevent|] outgoing caffs.”
Likewise, such randomly or sequentially dialed nensltied up emergency lines and prevented
true emergency calls from reaching emergency sesvic

As ClI explained in the Petition, Congress explcatknowledged that it did not intend
to prohibit certain non-telemarketing, informatibnalls. For instance, Congress explained that
the Act was not intended to prevent business fremgupredictive dialers to deliver account-
related information to customets.Indeed, the legislative history recognizes thate are
certain classes of helpful calls that consumersatanind receiving and that Congress did not
pass the legislation to prohibit, such as a bamitamiing a customer about his or her credit
card® Thus, the legislative history of the TCPA shohatfit targets telemarketing calls and is
not intended to prevent businesses from makingtalemarketing, informational calls to

customers.

32137 Cong. Rec. 18123 (1991).

3 See eg., S. Rep. No. 102-178, at 1-2 (“Telemarketers oftegram their systems to dial
sequential blocks of telephone numbers, which lrasleded those of emergency and public
service organizations, as well as unlisted telephmmmbers.”).

34 See, eg., 137 Cong. Rec 35303 (1991); 137 Cong. Rec. 308391).

% e, e.g., Petition at 7; 137 Cong. Rec. 35302 (1991) (desay the TCPA as allowing the
Commission to exempt certain types of calls, inicigctalls “to leave messages with consumers
to call a debt collection agency to discuss theident loan”);id. at 35304 (“Calls informing a
customer that a bill is overdue, or a previouslgtanoked item is now available at a store are
clearly not burdensome, and should not be prolubite

36 See 137 Cong. Rec. 30817-18 (1991).



C. The TCPA Provides Ample Authority for the Commissio to
Distinguish Between Telemarketing Calls and Non-Telmarketing,
Informational Calls in Clarifying the Definition of Autodialer.

To the extent that the Commission is concerned taflagilitating abusive telemarketing
practices, many commenters agree that the Commisaio distinguish between telemarketing
calls and non-telemarketing, informational callsewtit clarifies the meaning of “capacity.”In
fact, the Commission made a similar distinctionzetn telemarketing and informational calls
for purposes of requiring prior express written st in theRobocall Report and Order.*® In
that decision, the Commission required prior exprestten consent for telemarketing calls to
prevent telemarketing abuses, even though theofake TCPA does not mention a written
consent requiremenit. Indeed, the Commission explicitly refused to @dmpin-writing
requirement for informational calls because “it Wbunnecessarily restrict consumer access to
information.”® Just as the Commission distinguished betweemrivgtional and telemarketing
calls in clarifying the definition of prior expresensent, the Commission can distinguish
between informational and telemarketing calls arifying the definition of autodialét-

Making this distinction will facilitate innovativeon-telemarketing, informational uses of

predictive dialers and other consumer-friendly textbgies while still preventing harm from

unwanted telemarketing calls. Contrary to argusmé&aim Joe Shields, informational calls are

37 See, e.g., Comments of Global Connect LLC, CG Docket No. 08-a72 (Nov. 15, 2012)
(“Global Connect Comments”); Comments of GlobalLelk Corporation, CG Docket No. 02-
278 at 3 (Nov. 15, 2012); Chamber Comments at ¥ (115, 2012).

38 See Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, CG
Docket No. 02-278, Report and Order, FCC 12-21 Feb. 15, 2012) Robocall Report and
Order”).

1d. 7 21.
40,

“1 Cl notes that the TCPA and the Commission’s TCB&s also do not define “capacity.” Nor
do they define (or even reference) predictive dsale
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far less invasive than telemarketing c&flsCompanies contacting consumers with informational
calls often have preexisting relationships withsaaners. Moreover, because of the non-
telemarketing, informational purpose of the calljers do not have the same incentive to
bombard consumers that telemarketers do. Fomsallacing non-telemarketing, informational
calls, every random number dialed wastes valuasieurce$® For telemarketers, on the other
hand, every random number dialed is another peailesdle. In addition to lacking this incentive
to barrage consumers, informational callers, urtigtemarketers, provide a service that
consumers are increasingly demandihg.

The Commission also does not need to worry thatlliallow an end-run around the
TCPA'’s autodialer restrictions. For example, tlernission can recognize that loading a
predictive dialer with randomly or sequentially gested numbers would render the predictive
dialer an autodialer. It can also clarify thatradictive dialer, without the current ability to
randomly or sequentially generate numbers itsalf, the required capacity when combined with
software or equipment that randomly or sequentgdigerates numbers. Without the connection
of such software or equipment, however, the pradiaialer would not have the requisite

capacity to store or produce randomly or sequéwntignerated numbers.

“2 Shields Comments at 2 (“Simply because the cedisiat telemarketing calls does not lessen
the cost to the recipients or lessen the invasigivacy caused by the automated calls.”).

*3 See, e.g., Reply Comments of Portfolio Recovery Associa@8, Docket No. 02-278 at 1-2
(Sept. 10, 2012) (“Wrong party contacts are caoatlgl time-wasting for any business that
contacts consumers by telephone.”).

%4 See Chamber Comments at 3 (“[Clonsumers are increasitginanding the ability to receive
real-time, non-marketing information from the comies with which they do business.”).

-11-



II. COMMENTERS OVERWHELMINGLY SUPPORT THE USE OF
PREDICTIVE DIALERS FOR INNOVATIVE, NON-TELEMARKETIN G
PURPOSES.

As the comments demonstrate, predictive dialergigecsignificant benefits to both
consumers and businesses by allowing businesseauegitimate need to contact large
numbers of specific customers and accountholdeds &0 accurately, efficiently, and cost-
effectively. Among the many services already paledi using predictive dialers, companies
contact consumers regarding time-sensitive infolenaabout home appointments, package
deliveries, transportation delays, and data breatifications. Likewise, universities use
predictive dialers to remind students about deadlior aid applications, payments, or
registration; warnings about class cancellatiorsstddack of payment; and alerts for school
closures” Indeed, Hurricane Sandy showed the potentigbfedictive dialers to aid companies
in using live representatives to contact consumgaiskly after a natural disaster — as Global
Connect explained, predictive dialers enabled tmpany to make over 40 million calls during
the Hurricane on behalf of local municipalities anility companies'?

Without predictive dialers, it would be cost-praiile for companies to provide many of
these services. According to Noble, predictivdedgincrease the efficiency of live
representatives in reaching customers by at |€st®300 percent: “an agent in a manual call

center achieves only 15 to 20 productive minutdsatis, minutes spent in conversation with

4> Comments of National Association of College andvidrsity Business Officers & Coalition
of Higher Education Assistance Organizations, C@KebNo. 02-278 at 1 (Nov. 15, 2012)
(“NACUBO/COHEAO Comments”).

46 Global Connect Comments at 1.
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intended persons — each hofit.In comparison, a modern predictive dialer incesdshe
average agent’s productive time . . . to as muctOa® 57 minutes per hour.”

Americans “are increasingly demanding the abilitydceive real-time, non-marketing
information from the companies with which they desimess,* and they continue to adopt
wireless devices as their primary (and, increaginmhly) telephones. As commenters
recognize, the number of wireless-only househotaicues to increas®. This trend is even
more pronounced among the youth: “[c]ollege stusland other young people are among the
most likely to forgo a landline telephone altogethed rely only on cell phones? This
wireless-only adoption rate can be especially mwiatic for institutions of higher education,
which “find that, as students have become inureghtail communications, they often need to
call students to provide them with necessary amélij information.®® Confirming that today’s
predictive dialers are not autodialers, particylarhen used for non-telemarketing,
informational calls, will allow consumers that panty rely on wireless phones to receive the
information that they desire.

Predictive dialers also significantly enhance comsuprivacy compared to manual
dialing. They aid companies in complying with comer protection laws by allowing them to

keep a record of how often they call and what tohday they call. They also ensure that

4" Noble Comments at 3.
814,
49 Chamber Comments at 3.

*0 Marketing Research Association Comments at 10n®lea Comments at 2 (citing Centers for
Disease Control and Prevention, Stephen J. Blumb&ehgian V. Luke Wireless Substitution:
Early Release of Estimates From the National Health Interview Survey, July-December 2011, at

2 (June 2012)).

I NACUBO/COHEAO Comments at 2.
21d. at 1.
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companies do not make improper calls to numbeSegieral, state, or entity-specific do-not-call
lists>* Furthermore, predictive dialers significantly ued the number of misdialed calls by
eliminating human dialing errors. Predictive dialean even enable consumer-specific calling
preferencesi ., contacting a consumer at his or her work telephammber during the day and
home telephone number at night). They can algo ¢adlers to allow a specified amount of time
to lapse between calls and aid in making timelyedcited callbacks that are requested by a
customer.

Predictive dialers provide these privacy (and comce) benefits without the risks
associated with prerecorded robocalls becausegbrezidialers require the use of live
representatives. Whereas prerecorded robocallbeaiaced to thousands of consumers in just
a few minutes, calls placed using a predictiveadiale limited by the number of live
representatives available. For this reason, corparsing predictive dialers also do not tie up
phone lines in the way prerecorded robocalls do.

By requiring live representatives, the use of preede dialers for non-telemarketing,
informational purposes also helps to create job&Jf&. workers who are most familiar with
American culture and American Engligh Although American workers are often paid a
premium over foreign workers, this increased payase cost-effective when American workers
spend most of their time talking on calls, as ek dialers allow them to dB. If, however,
American workers have to spend a significant amofititne dialing calls, waiting for the
telephone to ring, and receiving busy signals arsivaring machines, then it becomes more

difficult to justify the increased costs. Compant®uld be forced to outsource additional jobs if

>3 Seg, e.g., DirecTV Comments at 4; Noble Comments at 4 n.6.
> Noble Comments at 6.
>°d.
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they are unable to maximize worker efficien€gontrary to the Chairman’s efforts to bring
100,000 call center jobs back to the U.S as pati@flobs4America initiative.

V. MANY COMMENTERS AGREE THAT GRANTING THE CI PETITION
WILL NOT ALLOW ANY NEW UNWANTED CALLS.

Granting the CI Petition and clarifying that todapredictive dialers are not autodialers
will not authorize any new unwanted calls. Livpnesentatives are already allowed to dial
customers manually for non-telemarketing, informagil purposes’ Predictive dialers merely
connect these live representatives with consumhbile weeding out unproductive calls. As
CenturyLink explained in its comments, “a Commissiteclaration allowing the use of
predictive dialers generally in the context of maarketing communications would affect only
the mechanics of how some calls are made, not whé#ik calls are made at all or the number of
calls made*

Granting the CI Petition also will not provide amgw ability for parties to send
unwanted text messag&sCompanies can already send non-telemarketinggrirdtional text
messages manually. Such callers do not have antiue to flood customers with texts, as
discussed above. Furthermore, wireless carriscslahit the ability of companies to inundate

customers with text message spam.

4.

>’ See AFSA Comments at 4.

%8 CenturyLink Comments at 4.

*9 Contra Comments of Gerald Roylance, CG Docket No. 02-278(&lov. 15, 2012).

% For example, the Mobile Marketing Association’SUConsumer Best Practices require prior
express consent to send messages to mobile dewtssile Marketing Associationt).S.

Consumer Best Practices, Version 7.0, at 4 and § 1.4-1 (Oct. 16, 204823jlable at
http://www.mmaglobal.com/uploads/Consumer-Best-fras. pdf.
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Many calls are also regulated under dozens of agp&ederal and state laws and
regulations. For example, consumers have extepsotections from telemarketing calls based
on the National Do Not Call registry as well agesi@nd company-specific do-not-call lists.
Likewise, debt collection practices are alreadytaetgd under the Fair Debt Collection Practices
Act and dozens of other Federal and state consprogection laws. The Commission does not
change any of these protections by granting theegition.

V. CONCLUSION

For the foregoing reasons, the Commission shoutthteethat predictive dialers that are
not used for telemarketing purposes and do not tieveurrent ability to generate and dial
random or sequential numbers are not autodialeterthe TCPA and the Commission’s TCPA

rules.

Respectfully submitted,
/s/ David Thomas

David Thomas

Executive Director
Communication Innovators
1341 G Street, NW

Suite 1100

Washington, DC 20005
(202) 585-0258

November 30, 2012
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