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De.cember 11, 2012 

VIA ELECTRONIC FILING 

Chairman Julius Genachowsld 
Federal Communications Commission 
44512ih Street, SW 
Washington, DC 20554 

Re: MB Docket No. 09-182 (2010 Quadrennial Review), MB Docket 
No. 07-294 (Diversification of Ownership) · 

.:Pear Chairman Genachowski: · 

The National Association of Black Owned Broadcasters, Inc. (''NABOB") 
is very concerned about the reported intention of the. Commission: (1) to further 
.relax its media ownership rules, speCifically its television-newspaper cross
ownership rule .and its radio-newspaper cross-ownership rule, and (2) to adopt a 
definition of"eligible entity''that still will not be designed to increase ownership of 
broadcast facilities by minorities, seventeen years <:,tfter the Adarand1 decision.2 

. Any relaxation of any of the Commission's ownership rules will further the 
ongoing precipitous decline in minority broadcast ownership. NABOB urges the 
Commission to delay issuance of the report and order in this proceeding until the 
Commission has adopted a policy to promote minority ownership of broadcast 

1 AdarandConstrs., Inc. v. Pena, 515 U.S. 200 (1995). 
2 ·NABOB, in joint comments with the Rainbow. PUSH Coalition, has participated 
in all of the Commission's previous quadrennial reviews, and has put forth 
numerous proposals for the promotion of minority ownership. In this ,quadretmial 
review, however, NABOB joined the Diversity and Competition Supporters 
.coalition in their· initial comments. . Given. the reported direction the Commission 
apparently is taking in this proceeding, NABOB will file separately going forward 
in this proceeding. . .... , 
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· ·. facilities,. as required by the U.S. Third Circuit Court of Appeals in the Prometheus case. 3 Ifthe 
. Commission proceeds to adopt a report and order at this time, and that report and order does not . 
adopt a policy to promote minority ownership, the Commission must, at a bare minimum, 
provide a clear commitment, complete with a timetable, for completing the necessary studies and 

· for adopting such a policy. 

I. ·The Prometheus II Decision Requires The Commission To Refrain From Changing 
Any or' Its Media Ownership Rules Until It Has Determined The Impact Of Any 
:S.uch Changes.On Minority Ownership 

InthePrometheus II decision, the Third Circuit Court of Appeals stated: 

Despite our·priorremand [in Prometheus 1] requiring the Commission to consider 
the effect of its rules on minority and female ownership, and anticipating a 
workable SDB definition well before this rulemaking was completed, the 
Commission has in large part punted yet again on this important issue. . 

. . .· The Court thC1n instructed t~e Cmnmission to: (1) "consider .the effect of its rules on 
minority and female ownership,''5 .(2) consider aitemative proposals and definitions for the 
reveime-based eligible entity defi,nltion (such as a· socially disadvantaged business (SDB) 
definition) ''beforeitcompletes, its 2010 Quadrennial Review,"6 and (3) "synthesize and releas~ 
existing .data [on female and minority ownership] such that studies will be avaiiable for public 
review in tiine for the completion of the 2010 Quadrennial Review."7 

. . Unfort:unately, the Commission expressed in the NPRM in this proceeding that it has no 
intention of completing the work directed by the Court. Thus, in the NPRM in this proceeding 
theCommissionstated, "[T]he data currently in the record of this proceeding are not complete 
and. are likely msufflcient either to address the concerns raised in Prometheus II or to support 
race- or gender-based actions by the Commission."8 The Commission continued, "[W]e plan to 

. . . 

' 
3 Prometheus Radio Project v. Federal Communications Commission, 652 F.3d 431 .(3d Cir. 

•· 2011) (';Profaetheus IF'). · ' 
·. 4 Pr9metheus II, 652F.3d at 47L 

s·· 
. 

6 
Id. , . . 
Id. at 438.471. 

7 .· . . ' . . 
1d. at 471 n. 42.. . . . . . 

8 2012 Quadrennial Review- Review of the Commission's Broadcast Ownership Rul~s. qnd 
·Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of1996, Notice of 
··Proposed Rulemaking, MB Docket No. 09-182, FCC 11-186 (December 22, 2011) (" NPRM"), 
at par. 158. 
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. · urid~rt~ke .. the .• following actions in- preparation for the 2014 broadcast ownership review to 
establish with the requisite foundation and clarity what additional policies can be implemented 

. promoting greater broadcast ownership diversity, including female and minority ownership."9 

· · However this rat~onale for doing nothing in this proceeding was rejected by the Court in 
Prometheus II: 

Stating that the task is difficult in light of Adarand does not constitute 
''considering" proposals using ·an SDB definition. The FCC's own failure to 

. collect or analyze data,. and lay other necessary groundwork, may help to explain, 
but does •. not excuse its failure to consider the proposals presented over many 
y~ars. If the Commission requires more and better data to complete the necessary 

, . Adarand studies. if must get the data and.conduct up-to-date studies, as it began to . 
·do in2000 before largely abandoning the endeavor. 10 

· · ' In. spite of-these clear instructions from the ·Court, the Commission is apparently 
preparing to issue a report and order in this proceeding that accomplishes nothing the Court 

·. directed it to. achieve with respect .to promotion of minority ownership. 11 The Prometheus IT 
. decision. makes. clear. that· th~. Commission may not relax any of its rules unt~l it "considers th~ 
effect of its rul~s on minority and female ownership."12 To do otherwise would ignore the cl~ar 
directions ofthe Court, and constitute a failure to meet the Commission's statutory obligation to 
promote minority ownership. · · · · 

II~ _Relaxation Of The Commission's Cross-Ownership Rules Will Negatively Impact 
·Minority Ownership 

The Court'~ decision in Prometheus II placed upon the Commission the burden of 
· demonstrating that a relaxation of apy of its ownership rules will not negatively impact minority 
ownership .. This is ·a burden the Commission cannot meet, because the relaxation of any of its 

_·ownership rules .wilt have a negative impact on minority ownership. As shall be qescribed in 

. ~0 1d. . ' ' . : ·. ·. . '. ' . 
· . Prometh~us Jf, 6S2.F.3dat 471 n.42. . . . 

11 On December 3, 2012, th~ '_¢ommission i_ssued a Public Notice announcing a thicty day 
window.fqrparties.to comm~nt on the data rel~ased by the Commission on November, 14, 2012, 
in this proceeding, reporthig the results of t4e Corirmission' s data collection on the ownership of 
broadcast facilities, which includes information on the ownership by minorities and woinen. 
HoW,ever, ~it. is plear from press reports that the Commission had concluded its Quadrennial 
Review before_ this data was made available to the public. This raises questions about the extent 
to which pu}Jlic .coll1ment will_be considered in the report and order in this proceeding, 
12. . . .·. . .·. 
. Promethet.ts II, 652 F.3d at 471. 
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.· ··.Section :r\T belo~, the consolidation of ownership in the broadcast industry over the past sixteen 
· .years ·has · :had .. a · devastating effect on minority ownership. The manner in which that 
· cpnsoli~ation affects the average minority station owner is as follows: 

Minority radio station owners generally tend to own one or two radio stations. When, in 
. t 996., large companies were allowed to own up to eight radio stations in. the largest markets; 
minority owners found themselves in a very difficult position. Large radio group owners could 
approach advertisers with a. single sales force offering up to eight different radio formats, 

' indtiding perhaps a; format specifically targeting minority audiences, and purport to deliver all of 
the desired de111ographics for that advertiser. A minority owner, progra:rriming only to the 
minority au.dienbe, ~ould, fmd advertisers declining to advertise on the minority owned station, 
based upon the purported ability of the. group owner to deliver the minority audience as part of a 
gf<;:>up.buy,at a'discounted price: 

If these samelarge radio group owners are now allowed to combine their multiple station 
· . ownership :advantage,· vi!ith (rwnership, of a daily newspaper, the group owner will be able to 

combirie the radio and newspaper sales forces, and will be able to offer advertisers a combined 
radio:..riewspaperbuy, which will leave minority owners even more disadvantaged in their efforts 
to compete in the marketplace. 13 If the Commission looks at the potential impact of further 
relaxation ofitscross-owriership rules on minority owners, it will see that further relaxation of its 
o\vne~shlp rules can only have a negative impact and will further the decline of minority 
broadcast station oWnership. · 

• III. . 'fhe Co.mmissic:m Must, At A Bare Minimum, Provide A Clear Commitment To 
. · Developing A Policy To Promote Minority Ownership, With A Timetable For 

Completing .The Necessary Studies To Adopt Such A Policy . . . . . . 

·As .. st~ted abov.e,;th~9ommission is.obligated by the Prometheus II decision to continue 
t1Us proceeding until it,ha~, complet~d the studies required ap.d fidopted a policy to p~omote 
minority p~nersbip. : ;However? if the Commission proceeds to adopt a report and order in this 
proceeding without adopting; such a policy, the Commission must, at a minimum, demonstrate to 

· · ·l3 This discussion of the disadvantage at which minority radio stations must compete is even . 
. . moreapplicableto minority television station owners. The television industry is much more 

· · ·difficult for i::niriorities to· enter. and compete, because, unlike radio, existing owners can purchase 
all of th,e most desirable programming and deny a small station access to that programming. In 

·'radio,. a small station can obtain access to the same music as all existing competitors. Indeed, the 
Commission~s ownership data which shows the continuing precipitous decline of African 
American, owned television stations,.supports the arguments presented here. 
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. the thi~d Circuit Court of Appeals 14 that it is not ignoring this issue or putting it off until some. 
Unspecified d~te in the future. 

The Commission should set forth in this order: 

I~ The· studies previously prepared by the Commission or others, which the Commission 
believes will help meetthe requirements ofthe Adarand decision. 

2; The studies the Commission will prepare that will provide the final information required 
tO. complywithiherequirements oftheAdarqnd decision. 

3;· Jhe timetable when the Commission will complete thes~ studies. 

·· 4. ' The thnetable when the Commission will complete its analysis for adopting a new policy 
···.to promote minorityownership. 15 

· 

·IV. The Commission Must Act To Reverse the Decline in Minority Ownership In This 
· Pro'ceeding 

The decline in minority ownership of broadcast facilities has been building for over a 
decade. 

A. · In 1995, over the strenuous objections of NABOB and various public interest 
.· ·organizations,·. Congress passed, and the President signed, legislation repealing the minority tax 
. certificate. · Also iri 1995, the Supreme Court issued the Adarand decision, which the 

.· Coill:lnission has interpreted to preclU:de it from having a minority ownership policy. In 1996; 
Congress passed, and the President signed, the Telecommunications Act of 1996, which allowed 

. bn)adcast companies to own an unlimited number of radio stations nationwide and as many as 
el.ght in a single market. It also allowed greater concentration of ownership of television 

· stations. 

· 
14 ·In the Prometheus II decision, the Court remanded the case to the Commission, but retained 
jurisdiction. · 652F3d at 472. ·Thus, the Court has clearly indicated its intention to review any 
action,. or failure to act, by the Commission in this proceeding. 

· ·· 
15 

. NABOB. recognizes that the Commission cannot prejudge the results of its studies, and 
. • therefore. cannot. promise to crea,te a policy that. is specifically designed to promote minority 
. ownership. However, the Cpmmission can establish a timetable by which it will determine 
. whether it can create a policy to promote minority ownership. 
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B. Over. the next decade a handful of major companies consolidated their ownership of 
the broadcast industry. ·This resulted in a precipitous decline in the number of African American 

.··companies owning broadcast stations. . . 

·. NABOB's data show the following declines for African American companies. owning 
· broadcast stations: 

. 1995 Radio companies 146 
TV companies 10 
Radio stations 250 
TV stations 23 

2012 Radio companies 68 
TV companies 5 
Radio stations 225 
TV stations 8 

. . . C~ · Thissituation has· gotten even worse because of the cunent recession. From 2005 to 
2009, at least ~ 9 minority owned radio stations were . transfe1;n;:d to barikruptcy trustees, trust~ 
establishec;i .for the benefit of creditors, or to tn:J,stees for debtors-iri~possession attempting to 
reorganize under Chapter 11 of the· Barikruptcy Code. 16 Most of these bankruptcy cases· resulted 
intheniinority·owners losing ownership of the stations .. In ac1dition, 18 minority owned station.s 
requested permission from the Commission to cease operations due to financial difficu1ties. 17 

· 

· V. Conclusion · 
. . 

. The Commission has for decades recognized that diversity of ownership in the nation's 

.br.oadqast indt1st.ry is an important part of protecting the First Amendment rights of all Americans 
to .receive a free flow of information and opinion from diverse voices. The voices of minority 
communities are being silenced by the decline in minority ownership. The Commission must 

· takeconcrete steps to end this loss of voices . 

. }
6 Minority Co/n~ercf~l Radtd. Otvner.ship in: 2orJ9:· FCC Lic~nsing and ConsolidationPoiicies, 

Entry .WindoWs, (l~dthe Nexu,s Between Ownership, Diversity and Service in the.PublicJnte.rest, .. ··· 
· qy ,Catherine J. rz.~ .. Sand~val2 .Ass~stant Professor, Santa Clara University .Scho.ol of t_aw,. 

November 2009 (the "Sa11dqval Study''). .. , . . .· .. . .... ·• . . . 
17 1d.·. The Sandoval St:udy has not been updated.since 2009, but press reports indic<:J.te that this 
trend ofbarikrttptcies is continuing. 
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· Ithas been seventeen years since the U. S. Supreme Court's decision in Adarand, and the 
· Commi&sion has been without ?1- policy to promote minority ownership for that entire time 
· . period, An.order in this proceeding which continues the long history of dawdling and delay that 

has characterized the Commission's approach to creating such a policy will send a very negative 
•message to minority cornrtmnitiesand the Court of Appeals. NABOB urges the Commission to 

. end the delay and move with conviction and determination to create a policy that will help to 
siOw th~ continuing decline in. minority ownership. · 

. JLW/kn 

Si erely~ 

es L. Winston 
xecutive Director and General Counsel 

cc: ... Commissioner Robert McDowell 
·.Commissioner Mignon Clyburn 
Commissioner Jessica Rosenworcel 

. Commi&.sioner Ajit Pai 


