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'VIA ELECTRONIC FILING

- Chairman Julius Genachowski ;
* Federal Communications Commission - -
- 445 12" Street, SW - : |
Washington, DC 20554

© Re:  MB Docket No. 09-182 (2010 Quadrennial Review), MB Docket
o No. 07-294 (Diversification of Ownership) ‘

So w0k Dear Chairman Genachowski: '
7 WASHINGTON OFFICE e TIPS T
CJAMES L WINSTON ™ 0 o "7l

" The National Association of Black Owned Broadcasters, Inc. (“NABOB”)

|| is very concerned about the reported intention of the Commission: (1) to further
relax -its media ownership rules, specifically .its television-newspaper cross-
|| - ownership rule and its radio-newspaper cross-ownership rule, and (2) to adopt a

~ definition of “eligible entity’ that still will not be designed to increase ownership of
s broa'dcast facilities by minorities, seventeen years after the Adarand ! (icc':isic>r_1.2

Any relaxation of any of the Commission’s ownefship rules Will further the -

Al ‘-O'n'go‘in‘g precipitous decline in minority broadcast ownership. NABOB urges the
Commission to delay issuance of the report and order in this proceeding until the
“Commission has adopted a policy to promote minority ownership of broadcast

-l ! Adarand Constrs., Inc. v. Pena, 515 U.S. 200 (1995). \

|| *NABOB, in joint comments with the Rainbow PUSH Coalition, has participated
|| in all of the Commission’s previous quadrennial reviews, and has put forth
| numerous proposals for the promotion of minority ownership. In this quadrennial

review, - however, NABOB joined the Diversity and Competition Supporters

|| ‘coalition in their initial comments. Given the reported direction the Commission
-apparently is taking in this proceeding, NABOB will file separately going forward
~ in this proceeding. , o . _ e
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RE fac1l1t1es as. requlred by the U S Tlnrd Circuit Court of Appeals in the Prometheus case.” If the

G Comm1ss1on proceeds to adopt areport and order at this time, and that report and order does not -

L : .adopt a policy to- ‘promote minority ownership, the Commission must, at a bare minimum,

SN : ‘prov1de a clear commitment, complete with a timetable, for completing the necessary studies and
S for adoptmg such a policy.

i -__mlnonty and- female ownerslnp, '

o I : V"The Prometheus I Decnsmn Reqmres The Commission To Refrain From Changing
S Any Of Its Media Ownership Rules Until It Has Determmed The Impact Of Any :
~ ,;Such Changes On Minority Ownership

ey | : In the Promez‘heus II decision, the Third Circuit Court of Appeals stated:

e fDesplte our. pnor remand [in Prometheus I] requmng the Comm1ss1on to consider

.. the effect of its rules on minority and female ownership, and anticipating a

i workable  SDB: ‘definition well before this rulemaking was  com zpleted the
e Comnnsswn has in large part punted yet agam on this important issue.

- * The Coun then mstructed the Commission to: (1) “consider.the effect of its rules on
5 (2) consider alternative proposals and definitions for the

i ‘revenue—based eligible . entity deﬁmtlon (such as a socially  disadvantaged business (SDBY

: gdeﬁm‘aon) “before it completes, 1ts 2010 Quadrennial Review, 6 and (3) “synthes1ze and release .

- 'ex1st1ng data [on female and minority ownership] such that studles will be available for pubhc
‘ rev1ew 1n tnne for the comple‘non of the 2010 Quadrennial Rev1ew

Unfortunately, the Comnussmn expressed in the NPRM in this proceeding that it has no

o _,.:'1ntent1on of completing the work directed by the Court. Thus, in the NPRM in this proceeding
- the Commission stated, “[T]he data currently in the record of this proceedmg are not complete
_and are likely msufﬁc1ent either to address the concerns raised in Prometheus II or to support

.+ ‘race- or gender-based actions by the Commission.” % The Commission contmued “[W1e plan to

3 Promethe,ts Radzo Proyecz‘ v. Federal Communzcatzons Commzsszon 652 F.3d 431 (3d Cir.
e 201 1) (“Prometheus ).

s e

Prometheus 1I, 652 F.3d at ﬂ7l |

b at438 471
© 0 TId at471'n. 49 |

s ;8 20]2 Quadrennzal Revzew — Review of the Commission’ s Broadcasz‘ 0wnersth Rules and
""" Other Rules Adopted Pursuant to Section 202 of the T. elecommunzcaz‘zons Act of 1996, Nouce of

| ‘*_-f-Proposed Rulemakmg, MB Docket No. 09-182, FCC 11-186 (December 22, 2011) (¢ NPRM”)

e 'at par 158
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By :fpromotmg greater broadcast ownership diversity, including female and minority ownership.

[ undertake the followmg actions in- preparatlon for the 2014 broadcast ownership review to

,, "f-*‘iestabhsh wrth the requisite foundation and clarity what additional policies can be 1mple*nente<g

However  this. ratlonale for domg nothrng in thls proceedmg was rejected by the Court in

N : rPrometheuS II

‘ ",Statmg that the task is dlfﬁcult in light of Adarand -does not const1tute
con81der1ng proposals using an SDB definition. The FCC’s own failure to
N -Acollect or analyze data, and lay other necessary groundwork, may help to explain,
En but does not excuse its failure to consider the proposals presented over many: -
e j,years If the Comrmssron requires more and better data to complete the necessary -
i Adarand Studle it must get the data-and conduct up -to-date studies, as it began to .
RS : do in 20()() berore largely abandornng the endeavor.'?

In splte of these clear mstrucuons from the -Court, the Commission is. apparently .

L prepal’lng to- issue a report and order in this proceeding that accomphshes nothing the Court

directed it to_achieve with respeet to promotion of minority ownership.'! The Prometheus II

: 'x-~;‘de01s1on makes clear that the Commission may not relax any of its rules unt1l it “considers the -

o effect of its rules on minority and female ownership.

7’1

To do. othermse would i ignore the clear -
,‘:dlrect1ons of the Court, and constltute a farlure to meet the Commrssmn s statutory ob11gat1on to

o ,promote mrnonty ownershlp

i , {.[:I'I Relaxatlon Of The Commission’s Cross-Ownership Rules Will Negatlvely Tmpact

Mmorlty Ownershlp

The Court s dec1s1on in Prometheus II placed upon the Comm1ss1on the burden of

3 ; ",'demonstratmg that a relaxatron of any of its ownership rules will not negatively impact minority
B ;.ownershlp This is a burden the Commission cannot meet, because the relaxation of any of its
L fownershrp rules w1ll have a nega‘uve 1mpact on mtnonty ownershrp As shall be described i in

Id

f 10 Prometheus 1T, 652.F 3d at 47T n. .

el On December 3, 2012 the Comrmssrorr 1ssued a Public Notice announcmg a thlrty day

S Wrndow for parties to comment on the data released by.the Commission on November, 14 , 2012,
SR Cin this: proceedmg, reportmg the results of the Commission’s data collection on the ownershrp of
broadcast facilities, which mcludes information on the ownership by minorities and women.
sy fHowever ‘it. 18 clear from press reports that the Commission had concluded its Quadrenmal
s Rev1ew before. this data was made available to the public. - This raises questions about the extent
R 3to ‘which public. comment will be considered in the report and order in this proceeding,
] 7. Prometheus II,652 F.3d at 471.
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o Section 'N’Bemw" the consolidation of ownership in the broadcast industry over the past sixteen
e "'.years ‘has’ had a ‘devastating effect on minority ownershlp The manner in which that
el consohdatmn affects the average minority station owner is as follows:

Mmonty radlo stat1on owners generally tend to own one or two radio stations. When, in

jf,”_,‘vf‘1996 large companies were allowed to own up to eight radio stations in. the largest ‘markets,
.. minority owners found themselves in a very difficult posrtlon ‘Large radio group owners could

approach advertlsers with ‘a single sales force offering up to eight- different radio formats,

e mcludmg perhaps a format specifically targeting minority audiences, and purport to deliver all of
- the desired demographlcs for that advertiser. - A minority owner, programming only to the
) ’;mmorlty audience, “could find advertlsers declining to advertise on the minority owned station,
S based upon the purported abrhty of the. group owner to deliver the rmnonty audlence as part of a
L '_ group buy, at a) dlscounted price, .

If these same large radio group owners are now allowed to combine the1r multiple station

"51'~; ownershlp advantage with ownershlp of a daily newspaper, the group owner will be able to.

= combine the radio and newspaper sales forces, and will be able to offer advertisers a combined

S rad10~newspaper buy, ‘which W111 leave minority owners even more drsadvantaged in their efforts
L "to compete in the rnarketplace _If the Commission looks at the potential impact of further »
- relaxation of its cross- ownershlp rules on minority owners, it will see that further relaxation of its
. ‘f,ownershlp rules can. only have ‘a negative 1mpact and will further the decline of mmonty
ol broadcast stat1on ownershlp

| III The Commlssmn Must At A Bare Minimum, Provide A Clear Commltment To
S ,Developmg A Pohcy To Promote Minority Ownership, With A Tlmetable For
[ ;:Completmg The Necessary Studies To Adopt Such A Policy :

S "'f-;As stated above the Commlssmn is obligated by the Prometheus II demsron to contmue
T ,fth1s proceedmg unt11 it, has completed the studies requlred and adopted a policy to promote

" minority ownershlp Howevel if the Commission proceeds to adopt a report and order in this- -

e i ;jfproceedmg w1thout adoptmg such a policy, the Commrss1on must at a minimum, demonstrate to

-,‘,‘.5713 ThlS d1scuss1on of the drsadvantage at WhJCh minority rad1o stations must compete is even-
fmore apphcable to m1nor1ty television station owners. The television industry is much more
. -difficult for minorities to enter and compete, because, unlike radio, existing owners can purchase
L _]all of the most des1rable programming and deny a small station access to that programming. In
. “‘radio, a small station can obtain access to the same music as all existing competitors. Indeed, the
Bt ,,Commrssmn s ownership data which shows the. continuing precipitous decline of African
Gy .xAmencan owned telew sion stations, supports the arguments presented here.
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, 8 ‘jthe Thlrd C1rcu1t Court of Appeals that it is not 1gnor1ng this issue or puttmg it off until some.
e unspecrﬁed date in the future :

;The Commrsswn should set forth in this order

: l j The studres prev1ously prepared by the Commission or others, which the Commission

L ,vbeheves w1ll help meet the requ1rements of the Adamnd dee1sron

S ',:,23:1 The studles the Comrmssmn will prepare that will provide the final mformatron requned

DE *f’.'to comply w1th the requrrements of the Adarand decision.

. 3 ;The tlmetable When the Commrssron will complete these studies. -

| 4 f'ilThe tnnetable when the Comrmssron will complete its analysis for adoptmg anew polrcy‘

e ‘-j.-v'to promote mmonty ownership."

Jee IV ';f:'k'f':,The Commlssmn Must Act To Reverse the Declme in Mmorlty Ownershlp In Thls

i Proceedmg

‘.»The declme 1n mlnonty ownershrp of broadcast fac111t1es has been bulldlng for over a

A In 1995 over the strenuous ObJGCtIOIlS of NABOB and various pubhc interest

‘orgamzatrons Congress passed, and the President signed, legislation repealing the mincrity tax
' certificate. . Also in 1995, the Supreme Court issued the Adarand decision, which the
'}:'-Commlssmn has 1nterpreted to preclude it from having a minority ownership policy. In 1996;
LEL Congress passed and the President signed, the Telecommunications Act of 1996, which allowed

L ,:broadcast compames to own an unlimited number of radio stations nationwide and as many as

BB eight in, a smgle market It also allowed greater concentration of ownershlp of television
R statlons ‘ :

B " In the Promez‘heus IT decision, the Court remanded the case to the Commission, but retained -
o Junsdlctlon 652 F:3d at 472. Thus, the Court has clearly indicated its 1ntent1on to review any
~. . action, or failure to-act, by the Commission in this proceeding.
e A2 NABOB recogmzes that the Commission cannot prejudge the results of 1ts stud1es, and
o therefore cannot promise to create a policy that is specifically designed to promote minority - -
R ownershlp ‘However, the Commission can establish a timetable by which it will determine
s whether it can create a policy to promote minority ownership.
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B Over the next decade a handful of major companies consolidated their ownerslnp of

: :the broadcast industry. - This resulted in a precipitous dechne in the number of African American
e _.’ compames owmng broadcast statlons :

NABOB s data show the following dechnes for- Aﬁrcan Amerrcan companies. .owning

e ‘f"“vbroadcast statlons R

1995 ‘Radio compames - 146

- TV companies - 10
-+ Radio stations 250

TV stations | 23

: 2012 | Radio companies 68

TV companies 5
~ "Radio stations =~ 225
TV stations . - 8

C T hlS srtuatlon has gotten even worse because of the current recessron From 2005 to

i ",*;2009 at least 59 ‘minority owned radio stations WETE . transferred to bankruptcy trustees, trusts
R estabhshed for the benefit -of: creditors, or to trustees for debtors-i -in-possession attempting to

o reorganize under Chapter 11 of the Bankruptcy Code.'® Most of these bankruptcy cases resulted

?_" " inthe mmonty owners losing ownership of the stations.. In addrtron 18 minority owned statrons‘
e Jrequested permrssron from the Commission to cease operatrons due to ﬁnancral difficulties.”’

R A Conclusmn

The Commrssmn has for: decades recogmzed that dlversrty of ownershlp in the natron s

- ’*i.broadcast mdustry is an important part of protectmg the First Amendment rights of all Americans

- to receive a free flow of information and opinion from diverse voices. The voices of minority

:.commumtres are ‘being silenced by the decline in minority ownership. The Commission must
L "take concrete steps to end thls loss of voices.

T ".';16 Mznorzty Commerczal Radzo OWizerslnp in 2009 77 cC chenszng and C’onsolza’atzon Polzczes
e Entry Wzndows and.the Nexuys Between Ownership, Dzverszty and Service in the. Publ,c Interest, -~
" by. Catherine 1 K. Sandoval Assistant . Professor, Santa Clara Unlversny School of Law,
B November 2009 (the “Sandoval Study’ ).

: o B . The Sandoval Study has not been updated since 2009 but press reports mdlcate that thrs

L _31 trend of bankruptcres is contmurng
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It has. been seventeen years since the U. S. Supreme Court’s decrsron in Adamnd and the

Commlssmn has been without a policy to promote minority ownership for that entire time

perrod An order in this proceedmg which continues the long history of dawdling and delay that

~has characterrzed the Commission’s approach to creating such a policy will send a very negative

‘meéssage to ‘minority communities and the Court of Appeals. NABOB urges the Commission to
. .end the. delay and move with conviction and determmatron to create a pohcy that will help to -
W slow the contmumg decline in mmorrty ownership. :

: 'i JLW/kn

o Sip erelym

Jatfhes L. Winston
xecutive Director and General Counsel

Commrssroner Robert McDowell
Comnnssmner Mignon Clyburn

. Commissioner Jessica Rosenworcel
f . Commissioner Ajit Pai



