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CSR No. 8733-E 

REPLY TO OPPOSITION TO PETITION FOR SPECIAL RELIEF 

Com cast of Potomac, LLC ("Comcast") hereby replies to the Opposition to Petition for 

Special Relief ("Opposition") submitted by Montgomery County, Maryland ("County") in the 

above-captioned proceeding. Comcast's Petition for Special Relief ("Petition") should be 

granted because each of the franchise areas covered by the Petition is subject to effective 

competition, and the County's Opposition does not- and cannot- demonstrate otherwise. The 

County acknowledges that Comcast faces effective competition in the franchise areas of Chevy 

Chase Village and Chevy Chase Section 3, expressly stating that it does not oppose the Petition 

with respect to these communities. 1 With respect to the remaining communities of Laytonsville 

and Poolesville, the County's only argument against granting the Petition- that the Commission 

should ignore the evidence ofDBS competition in these communities- contravenes both the 

governing effective competition test set forth in Section 623(1) ofthe Communications Act 

1 Opp. at 1-2. 



("Act")2 and prior Commission rulings. As Comcast demonstrated in its Petition, effective 

competition exists in both Laytonsville and Poolesville, with competing providers serving 

31.50% and 42.45%, respectively, of the households in these communities.3 The County's 

Opposition does not dispute those facts and fails to provide any basis for denying Comcast's 

Petition. Accordingly, the Commission should grant Comcast's Petition without delay. 

I. THE ACT REQUIRES THE COMMISSION TO INCLUDE DBS COMPETITION 
UNDER THE COMPETING PROVIDER TEST 

The County's Opposition is premised on the argument that DBS competition fails to 

provide a meaningful restraint on cable rates.4 This proceeding, however, is not the place for the 

County to advance that erroneous argument. Comcast's Petition for the communities of 

Laytonsville and Poolesville wa~ submitted under the "Competing Provider Test" set forth in 

Section 623(/)(l)(B) ofthe Act,5 and it must be evaluated under the express terms ofthat 

statutory test. 

Section 623(!)(1 )(B) specifies that effective competition will be found where the 

franchise area is: 

(i) served by at least two unaffiliated multichannel video programming 
distributors each of which offers comparable video prograinming to at 
least 50 percent of the households in the franchise area; and 

(ii) the number of households subscribing to programming services offered 
by multichannel video programming distributors other than the largest 

2 47 U.S.C. § 543(1). 

3 Pet. at 7. 

4 See Opp. at 2-7. 

5 47 U.S.C. § 543(/)(l)(B). 
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·multichannel video programming distributor exceeds 15 percent of the 
households in the franchise area. 6 

In turn, Section 602(13) of the Act defines "multichannel video programming distributors" 

("MVPDs") specifically to include "direct broadcast satellite service. "7 Based on these 

unambiguous statutory provisions, DBS competition must be considered in this proceeding. 

Contrary to the County's suggestion, Congress did not leave open to discretion whether DBS 

service should or should not be counted under the Competing Provider Test. 

The County's argument for disregarding DBS competition not only conflicts with the 

governing statutory language, it also ignores repeated Commission decisions denying this very 

same challenge to effective competition petitions. 8 In a 2010 decision, the Commission ruled: 

[C]oncerning the ... general objection that DBS should not provoke deregulation 
of rates for basic cable service, the statute generally defines the class of cable 
competitors as MVPDs, and specifically defines DBS operators as an MVPD. We 
have no authority to alter the statute and, therefore, we may not exclude DBS 
providers from the class of MVPDs that we consider in the competing provider 
test.9 

In a separate decision, the Commission reiterated: 

This challenge to counting DBS providers as MVPDs competing with cable 
operators disregards the fact the definition of "MVPD" is in a statute, which we 
have no authority to alter. DBS providers are explicitly included in the statutory 

6 47 U.S.C. § 543(l)(l)(B) (emphasis added). 

7 47 U.S.C. § 522(13). 

8 See, e.g., Cablevision Systems East Hampton Corp., 24 FCC Red. 10846, ~ 13 (2009) ("We 
have no authority to alter the statute and, therefore, may not exclude DBS providers from the 
class ofMVPDs that we consider in the competing provider test."); CoxCom, Inc., d/b/a Cox 
Communications Orange County, 22 FCC Red. 4522 (2007); Comcast Cable Communications, 
LLC, Petition for Determination of Effective Competition in Forty-Two California Franchise 
Areas, 22 FCC Red. 694 (2007). 

9 Comcast Cable Communications, LLC Petition for Determination of Effective Competition in 
Two Communities in Maryland, 25 FCC Red. 13340, ~ 13 (2010). 
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definition, and, therefore, we may not exclude them from the class of MVPDs that 
we consider in the competing provider test. 10 

Even the County's suggestion that the Commission's "public interest" duty somehow trumps the 

governing statutory directive 11 has been specifically rejected by the Commission: 

The Opposing Authorities ... argue ... that we should not treat DBS as a 
competitor of cable service; and that [the cable operator], in addition to satisfying 
the statutory criteria of Section 623(1)(1)(A-B) of the Communications Act, must 
"meet a public interest criterion." We have rejected these same objections in 
several previous decisions, and we do so here again for the reasons stated in those 
decisions. 12 

The Act and Commission precedent could not be clearer-- the County's argument for exclusion 

ofDBS service from the Competing Provider Test is without merit. 13 

II. THE PRECEDENT RELIED UPON BY THE COUNTY IS INAPPOSITE 

The County claims recent precedent supports its position that the Commission may 

ignore the Act's effective competition standards and reconsider its existing effective competition 

rules in light of"real world market developments." 14 But neither decision cited by the County 

1° Comcast Cable Communications, LLC Petitionfor Determination of Effective Competition in 
Four Communities in Maryland, 25 FCC Red. 12783, ~ 6 (2010). 
11 Opp. at 2. 
12 Time Warner Entertainment-Advance/Newhouse Partnership Petition for Determination of 
Effective Competition in South Carolina Communities, 26 FCC Red. 3840, ~ 19 (2011). 
13 To the extent the County is seeking to modify the Commission's rules, that request is not only 
without merit, but procedurally impermissible in the context of this adjudication. See, e.g., 
Tribune Co. v. FCC, 133 F.3d 61, 68 (D.C. Cir. 1998) ("[I]t is hornbook administrative law that 
an agency need not -- indeed should not -- entertain a challenge to a regulation, adopted pursuant 
to notice and comment, in an adjudication or licensing proceeding"); Comcast Cable 
Communications, LLC Six Petitions for Determination of Effective Competition in Forty-Two 
Local Franchise Areas in Texas, 20 FCC Red. 20438, ~ 5 (2005) ("We may not substantively 
modify [the effective competition] rules in adjudicatory proceedings such as this one. The 
appropriate vehicle for such a modification is a petition for rulemaking, not an opposition filed in 
a proceeding initiated pursuant to Section 76.7 of the rules."). 
14 Opp. at 8-9. 
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even remotely involved what it asks the Commission to do here, i.e., take action in direct conflict 

with specific statutory directives. 

At issue in Qwest Corp. v. FCC15 was a regulatory forbearance ruling by the Commission 

under Section 10 of the Act. 16 In stark contrast to the specific MVPD penetration percentages set 

forth in the Act's Competing Provider Test, Section 10 ofthe Act provides the Commission with 

latitude in ruling on forbearance applications. Further, in Qwest, the underlying deregulatory 

standards in the statute were not challenged. 17 The only other precedent relied upon by the 

County is the Commission's decision earlier this year to suspend certain LEC price cap rules. 18 

But that Commission action did not involve a specific statutory standard for competition. 

Instead, the Commission acted to suspend application of a competition standard contained in its 

own regulations. 19 The County has, therefore, failed to provide any precedent that justifies 

excluding DBS service from the Competing Provider Test in Section 623(1)(1)(B). 

15 689 F.3d 1214 (lOth Cir. 20p). 
16 47 u.s.c. § 160. 

17 689 F.3d at 1216-17. 

18 Special Access for Price Cap Local Exchange Carriers, 27 FCC Red. 10557, ~ 1 (2012). 
19 The Commission regulates special access rates under its general statutory obligation to ensure 
that common carrier rates are ''just and reasonable" and not unreasonably discriminatory. 
47 U.S.C. §§ 201, 202. 
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CONCLUSION 

The County's Opposition disregards the governing statute, ignores direct Commission 

precedent, and fails to identify any credible legal basis for the Commission to exclude DBS 

service from its consideration of the clear showing of effective competition in Laytonsville and 

Poolesville. For the foregoing reasons, Comcast respectfully requests that the Commission grant 

Comcast's Petition without delay. 

By: 

December 20,2012 
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Respectfully submitted, 

COMCAST OF POTOMAC, LLC 

Wesley R. Heppler 
Steven J. I orvitz 
Davis Wright Tremaine LLP 
1919 Pennsylvania Avenue, N.W., Suite 800 
Washington DC 20006 
(202) 973-4200 

Its Attorneys 
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William Lake, Chief 
Media Bureau Policy Division 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 

Dan Prats 
Mayor 
P.O. Box 5158 
Laytonsville, MD 20882 

Andy Leon Harney 
Village Manager 
Chevy Chase Village Section 3 
P.O. Box 15070 
Chevy Chase, MD 20815 

Mitsuko Herrera 
Cable Communications Administrator 
Montgomery County Department of 

Technology Services 
Office of Cable and Communications 

Services 
100 Maryland Avenue, Suite 250 
Rockville, MD 20850 

Harash (Sonny) Segal 
Chief Information Officer & Director 
Dieter Klinger 
Chief Operating Officer Department 
of Technology Services 
Montgomery County, Maryland 
101 Monroe Street, 13th Floor 
Rockville, MD 20850 

Gail A. Karish 
Best Best & Krieger LLP 
2000 Pennsylvania NW 
Suite 4300 
Washington, DC 20006 

Shana Davis - Cook 
Village Manager 
Chevy Chase Village 
5906 Connecticut Avenue 
Chevy Chase, MD 20815 

Wade Yost 
Town Manager 
19721 Beall Street 
P.O. Box 158 
Poolesville, MD 2083 7 
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610 E. Zack Street 
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