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J. INTRODVCTION ANI> SU:\IMARY 

Pursuant to Section VII.E( I) uf App~ndix ;\of the ( 'umcmt-:\'B( 'Cnira.wl On/1:r 

{ .. Ord~·r") 1 and Section 1.115 of the Commission's Ruh.·s~. NBCl lnin:rsal \·kdia. LI.C 

(''NBCUnivcrsal") hereby requests review and rL•vcrsal hy the Commission of till· portion o!' the 

Media Bureau's Order on Rel'ieH· concerning !ilms less than one :-car from thcatrkal r..-kusc 

(''tirst-ycar Jilms"):l The Bun:au·s dl.'cision t•rroneously inh:rpn:ts thl' Order to im:ludc lirst-ycar 

films in the dclinition or··Vidco Programming" subject to the lkm:hmark Conditiun. The pbin 

language of th<: Ordl!r, howncr. L'>ipn:ssly exdm/n tirst-} car li lms from this remedy. B: Ltilint: 

to giH· this plain languag\.' its proptr mean in~ and elr~.·ct. the l3l!li.'au committl'd I'L'\ nsibk ~:rrur. 

Overturning this ruling is espe~o:ially important b~.·eaus<: the ex~:lusion <lf tirst·:~ar lilm~ 

rctlccts an imentionallinc · drav\n both by the Commission and hy the lkpanmenl of.lustk\.· 

(''DOJ") · lor \vhcn NBCUnivcrsallilms should bc.::om~.: subjc.::t to the lknchmurk ( \mdttion. 

During the transaction-review prol.'I.'SS. both agencies ga\·c cxtl.'nsi vc consideration to 

1\ BCU n ivcrs•1l' s h istorkal I i.::cnsing prm:ticcs 1\>r li I ms. ThL'Sl.' inl'lu<.lc lung -cstabl i shl'll 

rcquircm~:nb anJ restrict ions in its licensing agr\.·cmcnts \\ ith th~tl 

arc Sl1L'dlk tu NBCUnivcrsal and limit or prL'dude ccrtam forms nrc:xlnhition during a film·~ 

lirst year 

Ultimately. both agencies dt.'tcrmincd that requiring NBCIJnivL·rsal to mirr(ll' tlw lic~..•nsing 

In rl:' .·lpplh·(tfions u(( 'omcwt ( 'mporulton. (}enau/1:'/eclril· ( '111/lflc/11\, un.l ,\'IJ( · 

l:nit•ersa!. Inc jor Conwm to .·lssign /.h't'/1\CY and hunslt'l' ( 'ontro! o/l.iccn,·c('s. 2() H '('Red 
-1-238 (201 I). 

47 C.F.R. ~ 1.1 I 5. 

In th!! /'vfaller o(/'roje<.'l Con('ord Inc. Claimant v. XIJ( T. niversu! .\lt:dio. I.U ·. 
Re.\JHmdem. Order on Review. MB Doch·t 1\o. ltl-56 1 '-0\. 1 }. 20 1:?.) ( "'()rd,,r on Rt'l'/('lr··) 

- J -



REDACTED - FOR PUBLIC INSPECTION 

practices of .. pccr'' studios - whid1 may haH~ no or vcr: diili:rcnt licensing arrangements\\ ith 

IIIII "" for first-y~ar ntms under tlw fkm:hmark Cunditiun would be inapprPpriatc. potcnti,J!i: 

triggering to NBCl :ni\ crsal umh:r its .. 

agreements that the peer studio would not sutkr. Alter consitkring \'ariou~ optious J()r 

addressing these potential harms. including removing films from the lknchmark Conditilm 

altogether. the agencies decided w exempt lilms ti·om the remedy until onL' year aJh•r their 

theatril:al n:lcasc. 

In DO.l's case. this (kcision took the t\mn ora binding ugr,•eme/11 ti.c .. con:'cnt dl'CJ\.'C) 

ht:twecn NBCUniv~:rsul Hlld the agcnc). The Commission drew the same line in its ( >rdcr. 1\)r 

the samt· rcnsons and with the st<ttcJ intent to adopt a ··comdsh:nt .. !knchmark Condition. 

,\Jthough the Bureau claimed that it found nnthing in the Order e\plaining this decision. tlh.· 

plain and idmrindlanguag.~ used by both agencies in their paralkl dclinitiuns or Vid~.·o 

Progrmnming. \\hkh only include .. Films for wh1ch a year or mor.: ha~ clap~cd ~im:.; lht.~ir 

tht.:atrit:al n:h:<isc.'' spcak.s for itsdf and accurately rcll~:ct~ the ex pres~ understanding:-. and 

agreements reached during the transm:tion-n:view process. 1 

It should bl.! presumed that both agencies intcntkd to (and willl adhere In the lines dnl\\n 

anJ understandings cmbt)dicd in the conditions the:- adopt in approving transactions. Othl.:'n\ is1.'. 

the integrity ofthL' regulator; rL'\·il·w pwc~.·ss would hL· '>l'vcn:Jy untknnincd. The Bun:au dnco.; 

not indicate wht::thcr it St)ttght or n:ccivcd guidance from individuals at the ( 'nmmis:-.ion (and t'l' 

DOJ) with din:ct knowledg~ ~)rthi:! ni!gL)tiations and intent ofth(' parues. No'' that thi:-. 1:->su~· is 

beli.m.: the Commission, it should n:aftirm its l.:tlmmitm~n! w th..: lknchnwrh. Condition a~ 

Order. App. A. * I (emphasis adtkd J. 
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expressly writt~n and ruk that J\iBCUnh L'rsal tilms an.· cxdutll.'d lh1m the remedy during th~.:ir 

lirst year from theatrical release. 

II. BACK<.;l~OCNU 

A. Arbitration Proceeding 

On October 2H. 2011. Pl'l tiled a demand for arbitration under the Benchmark 

Condition. 5 The arbitratiou proceeded in two phases pursuant w !l1l: Ordt.:r · s pro\ isions." I h~.C 

Arbitrator rukd in Phast: 1 that !irst-yt:ar films were subject to the lkm.:hmurk l \mdJtion and. !'or 

this and other reasons. chose PCTs final ofti:r fnr the scope or comparabk program min!;.· Based 

on this ruling, the parties rcsubmittl.'d litwl otlcrs lor Phast.: 2 ofthc arbitration. 'l'hc :'\rhitr~ltor 

ultimately chose PCTs Pha:sc 2 final oHcr. lie also ruled thut :'-/BCTniversal had failed to carr~ 

its burden of proof on its contradual impl.'diment dd~nscs he~; a usc no lkens~·e had yl'l u~scrkd a 

breach claim. In the event of such a claim. the Arbitrator requin .. ·d PC I lo 

and to- NBCUnivcrsal. Finally. the :\rbitr.nor dt:tHed 

both partil"s' ~.:ost-shifting. r\."qucsls. s 

l\Bt'Univcrsal Jilcd a Petition J{>r De ..\'o\'0 Rcvic\\' of thn:r.> issues: 1) '' hcthcr lirst-) car 

ti lms arc c.xdudcd from tht• ddinition of ViJt•n Programming: 2) \\ lldher th~.· :\rbitmtor upplil·d 

an erroneous standard lor establishing the contractualtmpl'diment tkl~nse: and 3) '' hdhcr. as~~ 

procedural matt~:r. th~: contractual impcdiml'nt ddcn:-.c ::.hould be lll·ard in Plw:,~: l or Plu:-.~· 2 \d -1 

Order on Rerh:lr • 8. 

/d. , -l (Two-phase arbitrutiun.s arc proper wlwt·c there is a reasonable dispute regarding a 
claimant's Qualified OVD status. what Compurubk Programming a Qualilied OVD is cntith.:d hl 

receive. or whdhcr certain defenses would dclbt a claim.). 

Phase 1 Dl'<:ision tlt' Arhitrator ( l'v1ay I U. ~0 l::; ). 

Phase ::! AwarJ uL\rhitrator (June IS. 2012 ). 

3 
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fknchmark Condititm arbltration.'1 PCJ 1ileJ a partial ~1ppeal chalkngmg tht: ;\rbitrator':-, dt:nial 

f, · h'l' · 111 o 1ts cost-s 1 tmg n:quesl. 

B. Order Ou Review 

The 1vtt'tiia Bureau released th~ OrdL'f' on Rcl'iew on NoYembcr 13. 2012. granting in pan 

und d•.mying in part NBClinivcrsul's Pdition and denying J>(Ts Partial Appl.':al on cost-

shiHing. 11 The Bun.•au dctcnnined that construing the..• Benchmark Condition to '-'xdudc..• lir-;t-

year tilms would "frustrate the intent" of the remedy and \\as not n.:quircd under a pluin-

language int~rpr~:tation. 1 : On NBCCm\crsars contractual impediment daims. the Bun:au 

durifi~d the standard li..>r cstablishing the ddensc. l.
1 

lhc Bureau rejected the ··bn:ach Jirstllix 

later'' approa<.:h adopted by the Arbitrawr, hnlding that an urbitrator should dctcnninc..· \\hcth~:r 

the de tense applies based on the reiL~vant t:ontractual language and t:\ idence or its intl'rprctatiun 

\Vi thin the industry. H The Bureau corrcdl) llOtcd that th~.~ dd~nsc exist:; tu rwt~:ct th\.' rights :md 

interests of other I ic~.·nsees from hcing violat~.·d. ) :.lBClinh ersal is not ft..'t.JUm:d to ~hm\ that ;1 

lic~.:nscc has actually asserted a breach of contract: li.Jr the same rc..·asons. pn.-;t-brcach "1\.'lllt.:d ic:>" 

in a final offer do not obviate the need l{>r an arbitrator to ruk on an asscrh:d contractual 

NBClJnivcrsal rvfc..>din. J.I.C Petition fnr /Je \'um R,:vk\\. MB Dodl'll'\o. 10-56 (July 
16. 2012) ('"NBCl.inin:rsal Pet."). 

Project Concord. Inc. Partial ;\ppl.'aL tvlB Docket So. I 0-56 (July 16. 20 I 2 ·,. 

ll Ordr:r un Rl.'l'it:H' ~- I. 

12 

u ld. •:• 27~30. 42-62. 

14 IJ. •. 28. 

!d.~ 29. 

. .j. 
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impediment ddcnsc during an arbilration. 11
' Based on a thorough n.'\ kw and evaluation or 

representative NBCUniwrsallic..:nsc agn:cmcnts and related ... ·vidence. the Bureau hdd that 

N BCUnivcrsal had pr<m;n that these and other agreements containing simi br Janguag~..· would be 

breached by providing t:t:rtain tilm and tekvision ..:ontcnt to PCl. 17 
Giwn this ruling. the lhtr ... ·au 

concluded that NBCUnhcrsars request liH· darilication of the rL·kvant procedural rules was 

moot and, thcrdorc. declined to address it. 111 

Ill. STA~I>AH.D OJ< REVIEW 

Commission review of the Bun:au· s dl'1.·ision is condw.:ted de 1/fil'o bas~:d on the record 

bci(He the Arbitrator. 1 
q As tlll' author of till' ( Jrder. the Commission is "tmiqw.·ly t]ttalitlcd" to 

intl.!rprct its scopc. 20 l'hc underlying arbitratil>n wJs the Jirst condul·t~:d under th~: lkm:hnurk 

Com.lition, and SL) intcrpretatitm or its definitions invol u:s qttl'stiuns ol'la\\ and ptllic: \\ hid1 th<: 

Commission hus not pre\ it)Usly rl.!solvetl. Thl' Bureau disregarJ~o.·J thl.' plain bnguagl' coiH.:~o:rnin!,! 

lirst-yem ti.lms in the Order's ddinition ()f Video Programming and mad~.· errotK·ous !actual 

d<:k'rminutions that haw no cvidt.:nti,try support in the n:curd in n:aching ib ruling. presumahl; 

due to a bl.:k of kno\vlcdgl' of the transaetion-1'1.!\'ll'\\ m.•gotiations and thl· understand111p and 

Jd 

/d. ' 13 11.59. 

S.:e Order, App. :\. § VII. E. I; Fox .\ .. ports X.:t Ohio. JJC \' . . \lass ilion ('((h/l' Tl'. Inc .. 25 
FCC R~.:d 16054. n.45 (2010) ("Massillon Order .. ) wpplication for rl'viC\\ pending): Ll.'ltl:r li'olll 
William l. l.akc. Chief. ~v1cdia Bureau. l(l David P. !v1urray. Coun..;cl to NBCl'ni\·crsal f\kdia. 
LLC and Monica S. Desai. Counsel to Proj~:ct Concord. lnc. (~uv. L 2012} (di!>~o:ttssing 
limitations on review proces:, under the Orda). 

Massillon Ordt!r n.-l5: st:e also JCR Spurt.\ Hroadmsting I/o/din)!../,,/.]) d h ti.\lui
Atlanric .\jwrrs Nemork r Time IVanwr ('able Inc . ~5 I·CC Red 1 H099. n. ') ( 20 l 01. ott a'. n R 
Sports Broad. llalding. LLI'. \'.FCC. 679 F.Jd 2(}l) (4th Cir. :20121 . 

. 5-
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intent ofth£.' Commission (and J)OJ) in excluding this content from the lknl·hmark C'llndition 

Tlw Commission may th£.'rd(>rc properly grant this i\pplication for Rc\ il..·w and n::' ..:rsc the 

Bureau's dccisiort.~ 1 

IV. FILMS LESS THAN ONE YEAR FROM TIIEATIUCAL RELEASE ARE 
EXPRESSLY EXCLliDEil FI~OM TilE lW"'CifJ\1:\RI\ CONIHTIO~. 

l'hl.! Bureau crrl.!d in detc:rmining thut lirst-ycar lilms nrc Slthi\.'1:1 tuthc: Bcndunarl-, 

Condition for thl..' following n:asotb. 

A. During The Trnns~tction-Rcvic" Procl'SS, The Commission And DO.J AgrcNI 
To Excluc.Jc First-Y c<tr Films From The Hcndmtark Condition And Crafted 
The Express L;mguagl' Of Their Rcspcdivc Orders To Emhud) That Result. 

The Benchmark Condition is a novd and cxtraonlinar~ remcd) imposed hy hoth thl' 

Commission in the Order and DOJ in its paralld <.:on:-.~:nt dc~..:rc~. The lkm:hmnrk Condition 

n;quircs :--JBCUniv~.·rsal to mirror the bdmvior uf dc:signalcd '"p<.:(:r" :-;tudills and l'rogr<tmnwr.;. 

subject to common and rcasonabk industry pra~..:ti~..:c.s that n.·~trict certain kmns of exhihiti1l!1 

during Jifti:rc.:nt P'-'riods tor .. windows'') in the life of a film or tdc\ ision :>hll\\.
2
: 

? 1 47 C.F.R. ~ 1.115(b)(2)(ii). (ivl trevie\\· is \\arramed \\here an adion "in\·uhe-; :t 
tJUestion 111' law or polic: whkh h~1s not pre\ iousl~ he..:n resolved hy the ( 'ommisslt'n .. or 
imolvcs an .. erroneous 1inding as l\) an important or mat<:rial question of' lltd"). 

For cxampl~:, ut t:a<.:h stage: of a lilm ·s lili:~.:ydc. u studio typil:ally li~.:c:llscs a film for s~~mc 
lbrms of cxhibititm and "'holds hw:k" against certain other forms. Alter u film has hcen l·xhihitl.'d 
in thcawrs, it is usually licensed for non-theatrical distribution. Slll..:h us IHlt~l pay-peH i~·\v 
("PPV''} or airline exhibition. Then. thl.! film is released on DVD and Blu-ray dis<.: and <~lso mack 
availab!t: on an clc~tronk sell-through ("ISI"'J. rl~sidcntial PPV. and tran'lactional viden ''11 
demand ("YO[)'') basis. The lilm rwxt bc~o:om~..·s a\ ailahle to pn.:mium pay tck\·isiDn cxhlhlhlrs. 
like HBO. Starz. Epix, and Showtimc. En:ntually. thl· lilm is licL·nscd to hruadc<lsl and eabk 
networks fur advertising-supported exhibition. Tlwr~: an: then second ( ;md sometime" third) p;~_\ 
··windows" when the tilm is generally restricted to premium p:1y tck\·ision e'lhihition. 
t:ltimatcly. the lilm becomes purt of a studio's ··Jibrary" and ~:an be licensed at r~:duc(.'d ratl.'s. 
Library tilms may still cych.: in und out ofa\ailability if later lil.:en:-cJ on an cxclusiH: hasis to 
JM) H:h:\·isiou senic.:es and advertising-supported broudc~1st or cable: ndworks. Ordl!r u11 R.:l'i£:11 

, 19 & n.75 (citations to arbitration record omitt.;d). 
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During th~ transactinn-rcvic\\ proc~·ss. the Ctlllmlission and DO.J gave cxt~Jbi\~ 

consideration w whdhcr NBCllnhcrsars films sh<1uld he indtllkd in this Ill'\\ Ikm:hmark 

rcm<.:dy and, if so, to what cxtcnt.23 lli.storically. NBCUni\'crsul has exploited it:> lilms \\ ithin n 

long~cstablishcd framework of ~.·xhibiLion windows and pra...:til.:cs. Given the box oJii~·e 

pcrl(mmtm.:c of a purti~o:ttlar film. and Llthcr ltH.:tors. :\IK'l.'nivcrsal n:lcascs a lilm to dirti:rcnt 

lorms of exhibition at vur) ing times to dcnn: maximum r~·\ enul.'s from the nmtcnt. ln mal-.ing 

these dccisiuns. N BCl :nivcrsal is subject ll) \\ indlJ\\ ing and cxclu~i \ i l) n:quin:menh and rclah:d 

restrictions in its liccnsc agreements \Vitb ... 2·
1 These high!,:. \ aluablc lllagrcemcnb ha\ e 

been in place Cor years -and long bdore any transaction with Comcast was e\ cr contL·mplall•c:. 

Spcciiically. undl.'r its .. ugrcl'mcnts. ~Bel lnivcrsnl must comply\\ ith cxactin)!. 

restrictions and requirements rdaling. to the mannl'r in \\hich 1\B('l.'niwrsal 

l'hcsc types t)l occur Juring. the tirst 

year ora tilm·s theatrical release. t\ bilurc b) NBct ;niversal to comply ''ith these .. 

requirements lor any lilm. which arc NBCUnivcrsal-spccilk \\Oukl 

·---------------
,\'c:e. c:.g. NHCL:nivcrsal Phase I Clos. Br. at 3-R (discussing DU.I's wlc 111 c\aluating the 

OVD conditions. the industry's lnng.stunding ~·xdusivity and windowing: practices. and lhc 
DOJ's determination to strike a balance in th~; programmi11g availabh: to OVD:-. under l111.· 
Benchmark Condition): N BCllnivcrsal Phase l Reh. Br. at 4-7 (lk~srribing detail"> or the 
transaction review undertaken by the ( 'ommission and I )OJ <md the plain languag~ of tlw t JniCl 
with regard to ncwl)-rckascd lilms). 

Sc:e, t'.g.. DOJ Cumpctitivt' Impact Statellll..'llt ("J)OJ CIS").~ II.B.l. at 7-8 (dis..:ussing. 
- f.'Xclusiv~_· rights in sequential windO\\ing of lilms). 

- / -



REDACTED - FOR PUBLIC INSPECTION 

In contrast. s;.:vcral of NBCUnin:rsal' s ··p~cr" stud ins 

~o not license their newly-rdeased films hl.. .1\nd 1!\'l'n peer studios thm do liccn-.c 

ncwly-rdeascJ lilms to .. including muy han: 

different windowing unJ ex~.·lusivity restrictions and obligations from \:HCllnin·rsal. 

NBCUnivcrsal sought to exclude films altog~:thcr from the lknclnn<~rk Conditilm. 

arguing that. posHwnsaction. it should be permitted to lollow its samc ..:stablished windm' ing 

and cxdusivity practkcs in dcdding '' ht:n and ho\\ w ~:xploit each JH..'\\ lilm. In tht: l..'ml. 11!1..' 

Commission and DO.J determined to include Jilms in the remedy. llo'' c,·;.:r, in reach in~ th1s 

J;.:tcrmination. both agcm:ks rccogni1.cd that furdng l'\BCLniv;.:rsal to match the di!1\:n:11t 

licensing practices of a peer studio during th;: lirst ye;.1r lll. a film· s thc:ttri(:al r;:kas~: ~.:ould-

/\ftcr careful consideration ofNBCUniYcrsal's particular arrangements with .. the 

For instance, ifl\BCl.'ni\'crsal is required to l(lllmv :1 

with the strict conditions Jound in its 

a:>. Dccl. •' 29 (dcscrihin;; 
A!!l\:cmcnt); liT 90: 10-QJ :()(Casino) (salllt:). 

liT 86: 1:1-!.;7:6 iCasinoJ (dis~.:ussinu how :\BCI ;ni\\:rsal is "t:ot!lli/Wll 

~nJ makt:s surl.' that th\.' b~lsin;:ss is in cumpliatK'e \\Jtl1 its lJcc:ns\.' n 
Dec!. c· 4: Mad. Sec Dec!. n, I 1-17:\\ und. S-.-i:. lk..:l. • 7(gHi). 
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Commission and DOJ made u polic) decision to \.'Xcludc films from the n:mcdy during tl11:ir 1irst 

year from theatrical rckast:' to protcd NBC I lni\·ersal !i·om these 

Alh:r that paiod. the lihm b-.·com..: subject to the condition. 

'J hcsc di:;cussions and negotiations took place in parallel and. al times. imcrs\.·cting 

mcding~ \\ith the Commission wKIDO.I. Importantly. NBCUniH:rsal's ncgnliJthms with J)().J 

which in<.:ludcd extensive. hours long discussions or lilms and the .. agr<:cmcnts culminatl'd 

in an agrl!emenl bctv.~::cn the parties. which ullimatdy took the form of a consent dccn:c. 2
<> 

These ncgotiutions involved high!) specitk discussions of whether and how to appl) the 

Benchmark Condition to :\BClJni\'crsal's mntcnt including \\ hdhcr tn include lilms ut tt!t.":' 

As its Competitive lmp:1ct Statcmcnl indicates. DO.I mad~ ckar that it was tr: in;.>. hl craft :1 

condition that would n:quirc NBCUnivcrsalto mimic the bl..'havior of a non-int..:gmt~d progr<ml 

producer. whid1 DOJ concluded would achicn: the Gov1.:rnmcnt's pro-compctitin: gouls hu 

online video distribution.2x Because NBCUnivcrsal was "<mly" being required to t'ullo\\ conduct 

of a similarly-situated peer. DO.J concluded that it was apprnpriatc tn impose this llC\\ and 110\ cl 

obligation on NBClJnivcrsaL including its film content. Once DO.I made d.:ar that it bdic' cd 

DO.I CIS.* ll.;\.4, at (l-7 (dcscrihing I)()J revil'\\ process): 1tf ~ II.B. I. at X: td ~\II at 
43. -~6 (discussing consent dccrccisettkment standards J; 1': BCUni\crsal 1\:t. at 12-13. 15-1 (>. 

27 DOJ CJS. § II.B.l. at 7-H (discussi ion and distribution of tirst-
run movic.!s and licensing of those movies DO.J 
Complaint r·IJO.J Compl.'") •; 23 (same); l\Bt.'Univ~.!rsal Pet. at II n.31 (noting the ugenci~s· 
rcvic\v of thousands of page.s of !iccns-.· agreements. including the rckvant .. contracts. and 
the extensive discussions of the parties). 

DOJ CIS.§ L at 2-.3. §Ill, nt .30 (detailing pro--.·ompditiw i.'f'feds tlf Hnal Jud~llk'lll ): 1d 
§ Il.C.2.b, al 18 (describing "potential competitive signiJicanC<,.',. of OV Ds in video programming 
distribution marketplace); id ~ II.D.-L at 2S-211 !same): it/ * ILD.2.h. at 26 lsummari;.in~ hish>n 
of ~BCUnivcrsal's partnerships with I lulu and agrc~.:mcnts with :\pplc. i'l um:s. '\m:uon and 
l\ctllix): DO.I Compl. •; 52 (same): id 4' 33 (dcscribmg 0\'IJ market). 
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the r~mcdy should includ~ Jilms, th~ ncgotiutions movcJ It• the question oflww tn addn::-.s the 

particular complexities and dirticultics that appl) ing a .. benchmark"' condition t(mnula to Jilms 

during their lirst year from theatrical release would create for NBCl Jnivcrsal. gin:n the specific 

provisions of its .. agrccmcnts:1" The parties consiJcrcd at length whctlwr tlH:rc ''as :t 

sensible and fttir way to apply the Benchmark Cl)nditinn to lilms during this initial phase t•f their 

life cycle. llowevcr. given th~ exacting :M of obligations and cons~qw.:nccs that the .. 

~:ontractual framework imposes spccilkally on !'\ BCUnin:rsal J\>r Jirst- year l11ms. it bL'camc 

apparent thul r~quiring NBCTniversal to fi1!1,)\v u peer's conduct during this initial time period 

could easily (and rept:at~dly) result in that the 

peer would not suiTc.:r.jo ;\lic.:r prolonged discussions about this probkm. thc two sides rcachcJ u 

compromise agrcemcnt: 1-'ilms as a broad category \\\mid be covered hy the.: lknchmarl-. 

Condition. but !ilms during the first year from their initial th~:atri~.:al rdcas~: would be ~.·xclmh:d. ·I 

The resulting consent decree. cmb(ldying thb agrccm~nt to exclude first-year lilms. is hinding on 

both NBClJnivcrsal and DOJ. 1·' 

-------·---
'l'-1 DOJ CJS, *!LB. I. at 7-8 (discussing- exclusive rights in sequential \\indtming of' 
tilms); Nl3CUnivcrsal Pet. at 15-16 (discussing th~ relevant ~rovisiuns). 

10 
s~'l! supra note 25. 

3 t DOJ Final Judgment at 7-8 (defining "Vidco Programming .. and expressly excluding 
lirst-ycar tilms); DOJ CIS.~ 111./\A. at 36 (tlu: consent decree ··-;trikes a halann: by nllo"ing 
n.:a::-.onabk and ~:trstnm~u·) cxdusivity pnJ\ i.sions that t:nhann: eompditiun \\hik pwhibiting 
those prodsions that. without any olf..;ctting procomp~.·titivl' hL'IK'Iits. hindn tl11.· dL'\·~·h,pnwnl ot' 
1..'f!\:ctivc competition Ji·mn OVDs''l: s~'" a/.1o J)()J CIS.~ llL\.2. at) l-31 (c::-.plainint! the 
Benchmark C\mdition, includin!! a list ufNBCUniH:rsars studio prug.rmnming pccrsL ~ lll.:\.-L 
at 35-36 (dc::;cribing generally the industry's exclusivity and wind(ming prm:ti.:csl. 

32 DOJ CIS,* Vll, at 43. 46. 

- l ()-
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Tht:' Commission participated in some of thcst:' same m-:~:tings und discussions. Th~.· 

Commission also had m.:cess to all of the relevant agreements. as \\•:ll as 

extensive cviJencc of NBCUniH:rsal' s established \\intkl\\ ing and cxdusivit;. pradiccs. and had 

additinnal mcdings with NBCUnivcrsal concerning lilms .. n Further. both thl' l'nmmission and 

DOJ engaged in .. unpn.:ci.'Jcntcd coordination .. throughout the transactinn-rcvicw pro~:css. 

~:onsulting cxwnsively with ca~:h other l\) cnsun.· that the par::tllcl rcm~o.-di..:s they adopted "ere 

.. consistent.'' 31 There is thus no question that the Commission likc\\'is..: imcndcd to exempt 

N BCUni\crsal tilms from th\.' lkndm1urk Cundition Juring tlwir lirst yl..'ar lhll11 thc.llrkal 

release. Indeed. the two agencies embodied tllis joint decision using the id1!17lim/languag~.· {i.e. 

by expressly including only films ··For whid1 more than u year has elapsed ti·om thcatric<!l 

rdcasc'' in their corresponding. dcJinition~ of the Video Pwgramming subj..:d to the lkn..:hmark 

( . I'. l' .om 1t1on). · 

------·----· 
NBCLinivcr~al Pet. at II & n.31. 15 & n..f(> ( swnmnrizing relevant parts of trans<tl'tiun

rcvicw rl'wrd). 

34 See DOJ CIS, § 1 l.;\.4. at 6-7 (discussing cxh:nsh·c ..:onsultations bct\\ccn the ag~:ncics lo 

ensure consistent relllt"di!:s). Th;.: Antitrust Di\·ision's Policy Guidl.· ttl tvkrgcr Rt:mcdi<.·s 
specifically cites the DO.I-Commissi<~n collaboration in the Cmm:ust-NBCU trunsadi\lll us a 
model. DOJ, Antitrust Division Policy (iuidc to Merger Remedies. at 20 n.'-15 (June ~Ull 1 
(citing Remarks of Assistant Attorney General Christine Varney. al'ailahlc ttl 
vvwv. .j usticc .gov/atr/publ iL'!spccchcs/266156.htm ("I n:u lly v.ant to highlight the gr<.:at 
cooperation and unpn:ccdcntcd coordination with the FCC .... This approach rcsultL·d in 
dTcctiw. cflkimt and consistent n:mcdics.")). 

)5 Like the FCC. DOJ defines "Vidl..'o Programming" subje<.·t to the lknchmark Condition. 
in rckvant part. to include only "Films for whid1 a y< . .'~tr or mon: has c!apscd sim:c: lhl..'ir th!:alrk<tl 
rckasc:· DOJ Final Judgment, §§ ILL, I J.EF: .we ol.w N BCUni\ crsal Pet. at I 2-13. Contrar) tn 
the Bureau's condusions. DOJ's mirror Jdlnition is further indication that hoth agencic" 
intended and agreed to exclude first-year tilm~ from the scope of this rcml..'dy. i\'1urell\er. DO.I 
docs not usc the ··indudcs but is not limited to .. language. \Vhkh is further evidence that hoth 
agcndcs meant to ~.:xcluJe lirst-)ear films from the t:nnditions. !\: BCl!nh crsal Pet. at 1-l-1 :'. 

- ! I -
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The ( lrder on Rel'iew is utterly silent on the extensive transaction-rl.'vicw c\·idcm:l.' and 

discussions underlying the Commission· s joint decision with DOJ to exempt l\13Cl 1nivcrsal 

films !i'om the Bcm:hmarh Condition during their lirst year from theatrical n:kasc. lhc Bur~..·,w · ;-; 

erroneous ruling suggt.•sts that it may not havt.' n:..:ci\ cd guidanct.' !'rom imlhiduals :11 llw 

Commission (and/or DOJ l with dired kntmlcdge of th\.' m.·gotiations and in!i:nt ui' th..: rarti~o.·s. In 

all events. the Bureau plainly erred in t1nding .. nothing'' to indicate that lhl' exclusion or tir:-t-

yc,tr iilms >vas spcdfkall) negotiated during lhi..· lransa~.:titlrHe\ ie\\ prut.:l'ss:3(' The cxpn:ss 

exclusion of first-year films in the Order's lh.·linition of .. Vidcu Progmmming" is dirt.'d C\idcncc 

of the Commission· s dcd;;inn ( whkh. as "hm\ 11. is f'urth.:r holstcr~d by [)OJ' s adopt llm o I tlw 

identical ddinitinn in its consent decree with :-.JBCt 'nivcrsal). '7 The Commission wa~ not 

obligated to provid<: any ltlrth<:r <:xptanation f'or it. ;s 

The integrity of the tn.msaction-rc\·icw process \\ould be sc\crdy undcrm incd if the 

Commission fails to adlwrc tt> th.; intent nnd unlkrstandings re:.tched b) both at:cm:i~·s un thl:' 

critiL:al aspect of thc deal. It is unrcasonahll' to pn:sum<: that thc Commission \\ ottld kiHl\\ ingl;. 

renege on a commitment of this kind, let alone kno\\ ingly cxposc l'BCllni\ crsallo thl.' 

agrcemcnls i r 

NBCUnin:rsul is l~>reed to match thl.' licensing pra~.:ticcs tlf a .. peer'" studio l{>r Jirsl-} ~.·ar lilms 

under the Benchmark Condition. 39 :vlor~ovcr. b\.'caust: the Bun.:au·s ruling un lirst-)<:ar lilm~ Js 

Order 1111 Rel'ieH· •; 20. 

37 Order. App. A, ~ l; nntc 35 supra. 

Of the thirty-four ddined terms in the Jclinitions s~ction of the Order. c.\planator;. nut~o.·;o; 
arc nrfcn:d for only four . 

.'-iee supra note 25. 
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directly at odds with DOJ"s parallel BcrH.:hmark Condition, 1\Bt't'niwr:-al Cl)Uld he ~ub.Ject to 

inconsistent and conflicting obligations iftht.: Bun.:au·s ruling is not n:vcrscd. That result \\uuld 

contravene the express intent or both agcncks to adopt .. consist<..·nt" remedies and '' ot!ld ka' c 

NBCUniv<:rsal in th<: unt<:nabk pnsition ut' trying w compl) '' ith contradictor: urd~Ts. 1" 

For all or these n:asons. the Burt•au erred b~ substitutmg tts j udgmcnt for thl' I itK·-; 

expressly drawn by the Commission and DOJ in crafting the lknchmark Condition. Thc 

Bureau· s erroneous ruling on first-year tilms should b~: rl'wrscd by thi.' Commission. 

B. The Bureau's .Failure To G ivc Proper l~ffcct To The Order' '!I Plain Languugc 
Contravenes Wcll-Estahlislu•d Canons Of Construction. 

Because the Bureau substituted its judgment forth~ ..:xpr~ss language aJnpt~..·d b) the 

Commission in tht.: On/a. the Bureau's ruling on lirst-: -:ar films als1) cont1 a\ t'I11.'S hornh(lllk 

canons tlfstatutory construction. As sh0\\11 ubovc. the Commission used the language .. hlms/or 

the scope of Video Programming su~jcct to the Benchmark Condition.'11 !'his plain l~mgua!!-e 

was craikd by both the Commission and DOJ to rdkct their intention -·and the panics· cxpr~·s::; 

-10 See supra note 34. 

·II Order. App. t\, ~ 1 (cmphusis added). l'ht: full <.klinition reads: ... Vi<.ku Programming.· 
means programming provided by. or generally considcrl'd comparable to programming pro\·idl.'d 
by. a tch:\'ision broadcast station or cabk network. n:gardkss of tilt! m~:uium or ml.'thod used fnr 
distribution. and indudes but is not limih:J to: programming preschcduk:d by the prog.rammint! 
provid~;:r (abo kn<n\n as :-;chcdulcd programming or a linear feed l: pm~;ramrning orkrt.:d 1o 

vh:wcrs on an on-demand. point-to-point basis !also kno\\11 as \idl.'o on demand ('V()J)' J. pay 
per view(' PP\'') or transactional video on demand (·TV Of)')): short programming s..:g.mcnts 
(also knmvn as dips); programming that indutks Jnttltipk· vide() soun.:«.:s !also kno\\ n as li:..:ds. 
including c<I01l.'nt angh:sl: programming that includes vilko in difkrenl qualitks or f'ormah 
(including bigh-dclinitit~n and 3D): and Hlms Ji.>r which a year or mon: h<lS ebp~cJ sine~.· their 
theatrical release." 

- l3-
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und0rstanding during the transaction-n:Yil.!\\ process to cxclud~.: this conl\:nt from tlw rcnwd; 

The Bun:au erred by l~iiling to give this plain language its intended and proper cfli:ct. 

lt is a .. em-dina! prindplc ot' statutory construction·· that t':tch part of a prtl\ iston must be 

read in com hi nation v. ith other pans to give proper dt'ed to all of the provision ·s language. L' • \ 

construction must ·•gin: dlcct if possible. to cwry clause anJ \\'ord of a stutut~.~:· \\ hich Ouflhl. 

"upnn the\\ hole. to be so construed that. if it can be prevented. no clause. scnt<:ncc. l)f "nrd 

shall be supl..':rtluous. void, or insignificant."·H Consi.stcnt with these prin<.:ipks. the CPmmission 

has rl'licd on th~o· plain text of ~.:onditions and oth~-r ruks to ckt.:rminl..' their ll1L'aning :md L'l'l'ect
1; 

Jnd hus propl..':rly dl..':clinl..':d to read \\'ords as nH:rc surplusa~c. ~~ Tht:s-.: :o.amc principk->. \\hen 

lf'illiams v. Taylor, 519 U.S. 362 .. fO .. l {2000) (\\·here a sentence..• in a statute..· indw.kd !\\\) 

clauses. each must be given indcpcm.knt meaning and cl'lc~:t: reading tbe clau~c:o. as "one gcw:ral 
restriction" or. her~..':. dl.!linition. impcrmissioly ··~noid(sj confronting the spccitic n11.:anin~" ora 
clmtsl..': in violation of statutory cnnstruction rrinci plcs) (citations to othl..':r prl'C\.'dl..':nt omitted). 

Dzmcanr. Walker. 53~ l:.s. 167. 173-7-1 L2UOI) m:jccting a \:Onstruction th.il \\Ould on!~ 
apply the modilicr "'State" to onl..': poni~.)nofa sl..':ntcncl'. as it \\Ould render the \\Ot\1 

.. insignificant. if not wholly supcrtluous" and also hccau-;c it is .. ,, l'll s..:ttlcd that . r \\!her-: 
Congress includes particular language in one S\.'cliun of a statute hut omits it 111 another ~ct:llllll P! 

the same Act. it is gl..':ncrally presumed that Con!,!rcss acts intentionally and purpose]) in th~.· 
d isparatl: ind usion ur cxd us ion· .. ) ( citatiuns to other prc.:l'l..':tknt omi ttcd). 

,\'ee. e.g .. \!assi!lun Order •· 10 (relying. on the "plain languagl.! nfthe ctmditinn" tn rcuch 
a determination regarding when .. MVPDs ma) avail th~.:msch·es of the arbitration rl..':mcd:" undc..·r 
tht: Nell's Corp. -l!ughc:s Order); Applh'<llion u(Sorlhewt C.Jmmwriwl ions o/IVi.\ , Inc . I <J I· CC 
Red 18635. ~ 12 (2004} ( linding that NorthC(lSl Cllt!Jged in collusi\l: <:on duct in Yiolation or ,m 
FCC rulc and that "the application of th~o· ruk to ~orthcast is based not an rnkrpn:tat l<'ll ol' the 
rule. but lHl the plain language or the rule"). 

,<..'t:e. e.g.lmph·menht!itm of the Son-.lcn.llflllillg Sakguunl' o{.';ntwn :--i und _,-:; ,,; 
the Communh·at ions . lei o/ J 9 J ..f. l 6 H.'C R cd 97 5l. ' 20 ( 20f il J (stating 1 haL "a-; a matter nl 
statutory interpretation. we arc obligated 1t1 interpret statuwr: langu~lg..- in a manner that ):!I\-.·:-. 
mcuning to each word if at all possible O\Cr un interpretation that rL'ndcrs cc..·nain \\ords 
supcr11uous." and finding an alternate intcrprctation .. \·iolatcs basic cun{.)n::-.. (lJ' statulor.' 
construction by giving no independent meaning" to the n:k\£mt provisions): :lpfllic·arion ol 
!Je!IS'vlllh Cm1J. for Provision <~On-Region, JmerLA J:.J Savic<!s m La .. 1} 1 ·cc R<.:d 20.599, ' 2') 

- I..J -
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properly appJi~d h..:rc, lik~\\ is..: n .. •quirc lh:.tt lh~ plain words of th.: ( )rder t'Xduding tirsl y~.:ar 

lilms be given their proper meaning and ef'J(xl. 

In its ruling. the Bureau gayc:; great \\·dght tn th.: "includ('s but is not limited to'" phrase in 

the dcJinition of"Vidco Programming:· concluding that the listed items l'ollowing this 

lxlih:rplatc- including the:: rdl:rcm:t: to lilms a yt:ar or oldt:r- are inkndcd to b~: illustrative 

rather than cxhaustivc.4
l> But that reading ofthc phrase is both overbroad and again Etils tu give 

proper effect to the plain language adopted by th~: Commission. It is \\Cll-establish~.:d that 

general language in n pnl\ ision ma; not b~ r~.-·ad to S\\ tdlm' mon; sp~.·c i lie bngu:tt:~.:. 1 I r thl.' 

Commission inl!:.•ndcd to make all film-> subject to compulsory lic..:nsing under the lknchmark 

Condition. thl! dd1nition of Video Programming \vould have simply said .. Films:· and nut ··rdms 

lor which a year or more has elapsed since thdr thcatricaln:lcasc... rhc ··indud<..'s rut is not 

limit<..'d to" boikrplatc is not u proper b<1sis to dbn:gard t!H.: ..:xp11.:ss limiting_ langua!-!c thai th(.· 

Commission used in idcnti !~in g. the scopt' of tihm ;;o\ cn.:d h: the d..:linition. :'vlon.'o\W. I)( >.1 

did notus<: the .. includes but is not limited tu" boil<:rplalc in its paralkl definition or \'ideo 

l) . -~~ f> h (' . . dl)()l' d d . .. .l' l'i !' rogrammmg. Jccausc t c omm1sswn an· . mtcn e ··(,;omnstcnt rclnL'u!cs. t 11:-. 

further rdnforces the conclusion that tiK' appL·arancc of this gcrwral language in thl· 

·---------------··--· _______ ., ____ , ___ , ____________ ... _ -

n.67 {199M} C'ISJtatutt:s must not he interpreted in a manner that makes an cxcl'ption mL·r~.· 
surpltlsagc. "). 

Order on Rt:l'inr ~- ~3. 

-!7 Morales r. Tff>J. Inc.. 504 t: .S. 3 74. 3 84-85 r 1992 l ("II Jt is u cummonpla.:~: o!' stat uttll: 

construction that the specific governs the general.") !l.'iting ( 'mw/iml !-'riling Co I' .I J 
Ciihhon.\. Inc .. 482 U.S. ·B 7, 445 (19&7) }: accord.\ .·lm. Ca!hol it' Fduc Progrumming Folind \' 
FCC. 437 F.3d 1206. 1209 (D.C. Cir. 2006). 

-Ill NBC Universal Phase I Rch. Hr. at 4-7: :\B( 'llnh crsal Phase l Cl\ls. Hr. at 6-7 . 

. Ji) 
DO.I CIS.* Il.A.4, ut o-7. 

- I 5 • 
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Commission ·s Jctlnition \\·as not intended -and cannot properly be read to n:ndcr the e.\pn .. ·ss 

carw-out of first-~ car lilm.s supert1uous. as the B un:all has \\rung!~ dtmc. Rather. the dd i ni 1 inn 

of"Videl' Programming" identities both categories and media ofprog.rumming. Proper!) read. 

the: boilerplate "includes but is not limited to" phrase simply alhm.s l(lr new kinds and l'urms lll' 

vidco programming contcn! to bl.!' su~jcct to thc lkndunark n:mcdy over thc lit(: of the 

wnJitions. 

The Burcall next attcmptcd to explain the Commissinn · s express rdcrcm:c to "1-llms for 

which a ye~1r or more has elapsed sincl.' th..:ir theatricaln.·kasc·· in the definition ur \'idl'\1 

Programming by adopting PCTs theory lirst adnmccd in the arbitrati\nl th(lt this langmge 

\Vas meant to captun.: old!.:r film:; that may not ;-d havl.' bccn digitit.ed for on!inl.' distribution."' 

This strain\:d reading wrongly turns an express ~txc/n,ion or lirst-ycar lilms into an imagin..:d 

have been routinely digitized f<.1r many years. It \\Ould ha\c b.:cn nonscmical li.H· th;: 

Commission ((l rcli:r lo films for whkh only tt.i ew· or more has dapsl.'d sim:.: thl.'atrkal rckas~.· 

!i.)r this supposed purpose. Instead. as shoYvn above. the Commissilm (lik~.· DO.I) was li.dl) aware 

uJ- longstunding rights concerning l !ni\ ersal lllms atler their jirst.n:or from tlwatrical 

release, which is \\h} the Commission (and DOJ) chose this express languag.: (and time p..:ri\ld} 

!t)r the cane-out. lhl: Bun.:au·.; interpretation is an impermissible po'>t-lwc ratilHHtll/dtion that~:> 

entirely unsupported by anything in the ( Jrder or trans:u.:tion- re\ iC\\ record.' 1 
J n contrast. 

( >rder on Rerit'll' ~~ 24 & n.l 00. 

51 ,\'ee Mvtor Vehicle .\1/i's Ass 'n oft he l nit£>d S'tates. Inc v .';!ale Farm .\lur .lulo lm. 
( 'o .. 463 U.S. 29 ( l98J ). l Jndcr Stalt' Farm. an :lf!Cncy·:.; cxpl:.mation ror its decision must he 
"surtkicnt to cnabh: Ia court! to cuncludc that l1tl \\a~ the proum::l or reasoned dl!cisiunmaking ... 
:md not mcrdy "appdlat~..· l'llUnscr s povl hoc rationali;ations for agcnc y :Ktion:· \\ hk h a court 
"may not accept.'' ld at 50. s::. 

. l6. 
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NBCUnin~rsul's straightforward constructi~m of the first-year tilmlunguage is umpl) "uppnrted 

by tht" Commission's (and DOJ 'sJ thorough conshk·rat ion or- longswndin~ '' imlo\\ ing 

and cxdusivit: practices. as m:ll a:> other customm: ami n.'asonubk indu~try pradin:s. durin),! 

the transaction-n:vicw pn .. H.:ess. 

The Bureau further erred by conduding that the Commis~ion mu~t ha\'C mc1.111l ltl incltH.k 

first-year tilms under th~· Benchmark Condition hc~·ausc othCT\\ isc the Or,/.:r \\'(HIId giw 

NBCUni,crsal";;ignilicantly greatl.'r prot~:ction than is ncccssary fix it to ll1t'Cl it:-. oblig;llitm:;."'·' 

This aguin improperly substitutc..•s the Bureau's judgment t<.n tht· polky dt:cisinns mmk b) the 

Commission (and DO]). It is also factually incorrect. 

:\s sho,vn abPvc. ~BCUni\'I.TSal could suffer if it 

was requin:d under the Benchmark Conditinn to li~:~n~e ncwly-rdca:;cd films has-:od un th-:o 

practices nfa peer studio that docs nnt !il:ell:-;c to .. nr docs so under difkn.·nt 1\:rm:- ami 

conditions from :-.JBCUnin:rsal.53 Among othcr things, 

.~'1 The Commission like DOJ (kcidcd that these should 

not he kit to proof under the C\lntractual impediment ~okfensc in future arbitrations. (I hat 

decision has indeed prown to be prescient. since the first arbitrator to wnli"ont the !SSUL' here 

ltnmd "the pcnincntlanguage'' in the .. agn:t:mcnts to bt: aml 

was unable to parst: these contractual n:strictions and assess their applicabilit) during the parties· 

Order on Re1·iell· •· 20. 

J'.:BCt:nivcrsal PeL at 15-16 & 11A<>. 

ld at n.46. 

- 17-
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~xpcdikd arbitration pro~.:l.'cding.s.l'' ln~ll.'ad. bnth ag.enci~:s -.:hose tn c\dudc lir~t-ycm lilms 

110! have to n:litigat~ it:; longstanding obligations to .. subject to pokntially incunsistt. .. ·nt and 

t:mmcous rulings by arbitrators! as occurred in this pron:cding). on a casl·-by-~.:asc basis. 

Indeed. but for the tact that PCI has its sen !1:..:. NBCUniwrsa! \\ould have bc~..·n 

fort.:ed to breach its license agn.~cnll'nh \\ilh ~and otlwrs. suhkcting \!IH'l :nin:rsaltu 

\\hi<:h PC! wuuld hmc b~.·cn r~·quin.:d ltl 

attempt to-. 

Finally, the Bun:au vnongly concluded that UVD compdition may b~.: harmed if lirst-

year tilms arc l'Xcluded from the lknehmark Cundition.~1' This again suhstitutcd th.: Bur.:au·:-

judgment for the polic) d~.:cisions made by thl.' Cnmmis:-.ion and DO.I. ;\s th.: transadiun-n.:\ il..'\\ 

rel:orcl demonstrated. ~ BCl:ni v;:rsal has h.:cn an indu:-;tr;. I.:;Jd.:r in pn)\ idi ng nmtcnt to () \' 1 h.' 

~BCUnivc:rsalc:ontinues lu have ~:vcr) inc:~:ntivc: tn lkcnsc films to OVDs. consistl·nt \\ ith its 

ohligations to-and. in lac:t. ofkrl·d to do the .sam..; tu PCI here.'' :--.1on:owr. ~.:ompditi(ln 

Phase: 2 Award at I 0. The Bureau correctly l.'onstrtlcd- c~mtract un rcvic" .'l'ct: 
Order on Review~·~ 44-50. 

Order on R t:t'it!W ~· 21 . 

DOJ CIS.~ li.D.2.b. at 26-27 (noting :--JBCl.'ni\cP;aJ's t:l)ntributiun to the cr<.:atinn aTH~ 
success ofllulu and deals wnh UVDs sud1 as :\ppk. i I Lmcs. t\ma/on. and 0..:tllixl. 

58 For example, N BCUni\.crsal originally olli:n:d tn make this content a\ ailablc ll> J>C L 
provided PCI 

m th~.· start was \\illing lu g.u to pur~uwH ((l tlll· 

to ddcrminc if .. would permit '.:BCL 1 nih·r~;d tn 
provide these early 1ilms to PC I. I JT 605: lo-606: 15 (iv1urray). PCJ not only tlmartcd thus..: 

. 18. 
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among OVD scrvit:~.?s oft~ring. current lilms tm di.·mand dirc~:tly to consumers is mhusL 

~BCUnivcrsal already licenses such JiJm-; ttl numc:rnu:. online tran:-.at:tional \'OD :-.~.:n it:t::-. (C.!;! .. 

iTuncs. Amazon, Ylicrosolt. Son;·. Vudu. Googlc J that <.:om pete'' ith traditional PPV '\'Uf) 

services. 5<.1 And at least 1 wn of the more succcssli.ll OV D business models idcnt i lied by the 

Commission and DOJ durinu the transaction rcvic\\', N~.·ttlix and Ilulu. have !.!:tined sil.!ni ticant ""' ...... ... 

market share hy f~H:using on providing other catl·gorks of film and tek·\·ision cnntent 

(notwith:-l<Uldiug ~dlli:-:s rc<.:cnt d1'orts to obtain more t:urrcnt t:(lntcnt)."'' B.tscd on Uw. and 

uthcr cxknsh·c industry 1.:'\ idenc~.: t:omp1h.:J during. the twnsaction-rcvk\\ pn>~.:cs~. th~· 

Cnmmis!--ion- !ike DOJ · appropriull.:l: cxcn.:is~.:d ib cxpcrt judgment in .~tri~ing u balant:c that I'> 

int~ndcd to pwnmte OVD compctiti~om while pn:s~n ing rcas~.mablc cxdusivit) and '' 111lhl\\ In~ 

prat:ticcs like those rdlc(..'Lcd in ~BCUnivt:rsal's longstanding agrcL'IllCnts with .. 

cni>rts hut thrcatcncd to sue :\ BCllni versa! i r it nwdL' any such ell\)rl "h> i-!')ing tn
-ami trying to make twuhk ... :· liT ~4X:9-I 0 (\lad larg). 

j'J St•e Ex. 40;\-Z (NBCUnivcrsars licensing agreements in cviJ~:ncc '' ith V< >IJ!I·S I 
::;crvkcs). 

Nctlli:x ·s online suhs(..'ription service "primarily t:onsists or rclati vd) n:ccnt mo\il's. old.:r 
movies. and past-season tclc\ision shows." DOJ Cl,, ~ II.C.2. at 16. Nctllix "has grm\n 
substantially in the !.1st s~:wral years. ft\>m 7.5 million subscribers ut the end of2007 tu l6.1J 
million in the third l.Juart~:r of 20 I 0." /d. As the C lllnmission ob:-.ctYcJ in its !atcst Vidct• 
Competition Report. Nctllix has thrin~d and dcvl'loped innmntivc \\a~s for OVDs tu acquirl' and 
distribute studios' <.:ont~nt. despite the raet that Ndf1ix do<:s nul general!; nl'l\:r rH:\\ m<~jor '>tudw 
Iii ms. 5iet' .-lnmmi .-l.ue.,s!lll.!nl of r he Stat /I.\ ut ( 'umtwllt 1011 111 1 ht..' \ fttrkt:·l tor 1 he f),, li 1 '<'IT u,' 

Video J>roj!_ramming. Fourtc~:nth Report. "271-'('C Red S6l0. n 301-JOJ t"2012l ("/./1
' /'ideo 

Compel i 1 ion Repor(· ). II ul u is another SL!I.:n~ssful ~H.I-suppnrlL'd U V D that. in DO .I'" "1.lrds. "h:" 
cxpcri~:nc~.:d substantial growth sine~ its bund1 in 200~. n:aching 39 milliun unic.JLI~' 'j,·,\er:-. h;. 
February 2010." DOJ CIS.~ II.C.2; see a!.w Ordl!r ~~6~ & n.l34. Like Ncttlix. I lulu dot:s not 
generally exhibit major studio Jirst-ycar lllms either. ,\·ec: J .. /"' l''idt:o Com;Ntilion l<t.'fJ(Jr! ~:•: :..(J'J-
300 (discussing range of t:ont~:nt availablt: on I lulu. induding .. l'ull-lcngth movics - olh:n librnr~ 
content several years t>r decades old"}. 
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\'. CO:'\CLXSIO:'\ 

For the lhrcgoing r~asons. NBCI Jnivcrsal n:spcctfull~ requests that the Commission 

grunt its Application for Review and hold tll.\t lirst-ycar l1lms arc expressly excluded ti-1'm the 

scope of VidC11 Programming suhjcct w tht' lknchmarl-. Condition. 

Dated: Dcct:mber 13. 2012 

· 2U · 

lh:spcctfull; subrnittc<.L 

Da\·id P. \-1urray 
iv1 i dwcl D. J J u f'v\ i 1/ 

Lindsa) l\J. Addison 
i\·lary Claire B. York 

~ :: v ' < • ~ 
' . ~ .........-' 

Counsd /or Respomlt:m .\'/J( 'l,'nil't'r"d 
J!t-dia. I. U · 
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CEJ~TIFICATE OF SEIH'ICE 

L \lary Claire B. York. hcn:hy certify that on lkccmbcr 13.2012, J ~:auscd true and ~·nrn:n 
copies of the cnclnscd A pplkatinn 1\x He\ iC\\ tn be SL'r\ ed b,:. hand drlh cry to the follow in).'. 

Monica Dt:sai 
Putlun Buggs LLP 
2550 M Street. N. W. 
Washington. D.C. 20037 

-· 
l\lary Claire B. 'r\)rk 

WILLKII•: FARR "~ GALLA<.;IIER LLI' 
I X75 K Stn:d. l\.\V. 
\\'ashington. D.C. ~0006-1238 
(.:02) }0:\- J(J(I(I 


