REDACTED - FOR PUBLIC INSPECTION

2550 M Street, NW

PaTIONBOGSS  (ORIGINAL e

Facsimile 202-457-6315

www pattonboggs com

Monica § Desat
January 7, 2013 202-457-7535

MDesa@PattonBoggs com

FILED/ACCEPTED

Marlene H. Dortch
Secretary JAN 72013
Federal Communications Commission
445 Twelfth Street, SW Federal Communications Commission
Washington, D.C. 20554 Office of the Secretary

RE: In the Matter of Applications of Comcast Corporation, General Electric Company and
NBC Universal, Inc. For Consent to Assign Licenses and Transfer Control of Licenses, MB
Docket No. 10-56 ~ Arbitration Award - Ref: Case No. 72 472 E 01147 11 — Redacted - For
Public Inspection Version of Project Concord, Inc. Application For Review

Dear Ms. Dortch:

Enclosed for filing are an original and one (1) copy of the Project Concord, Inc. Application
For Review (“PCI Application For Review”) previously filed on December 13, 2012 subject to a
Request For Confidential Treatment, now Redacted - For public Inspection. This filing is being
made in connection with the Arbitrator’s decision in an Arbitration proceeding between Project
Concord, Inc. and NBCUniversal Media, LLC conducted pursuant to Appendix A of the
Commission’s Memorandum Opinion and Order, FCC 11-4, released January 20, 2011, in the
referenced Docket (“Comcast Otder”). The PCI Application For Review was filed pursuant to and
in accordance with Section VILE.1. of said Appendix A to the Comcast Order and Section 1.115 of
the Commission’s Rules.

If there are any questions on this matter, please contact the undersigned or, in the
alternative, Paul C. Besozzi (202-457-5292, pbesozzi@pattonboggs.com).

Respectfully submitted,

A
Gt

Monica S. Desai

Patton Boggs, LLP

2550 M Street, NW . 0¥/
Washington, DC 20037 i = Sopiad R
(202) 457-7535 Ligt ABCDE

s o

o e ammr A
e s S

Counsel for Project Concord, Inc.

Washington DC | Northern Virginia | New Jersey | New York | Dalias | Denver | Anchorage | Doha | Abu Dhab



REDACTED - FOR PUBLIC INSPECTION

PATTON BOGGS .

ATTORNEYS AT LAW

cc William T. Lake, Chief, Media Bureau
Mary Beth Murphy, Chief, Policy Division, Media Bureau
David Konczal, Assistant Division Chief, Policy Division, Media Bureau
Martha Heller, Deputy Chief, Media Bureau
Sarah Whitesell, Deputy Chief, Media Bureau
Steven Broeckaert, Senior Deputy Division Chief, Policy Division, Media Bureau
Kathy Berthot, Attorney-Advisor, Policy Division, Media Bureau
David P. Murray, Counsel for NBCUniversal Media, LLC
Michael Hurwitz, Counsel for NBCUniversal Media, LLC
Lindsay Addison, Counsel for NBCUniversal Media, LLC

4842-2266-4978



REDACTED - FOR PUBLIC INSPECTION

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554 FILED
/ACCEPTER

JAN 72013

Feder Cqmmunicatio
ffice of t,

1S Commission

In the Matter of
e Secretary

Applications of Comcast Corporation,
General Electric Company and NBC
Universal, Inc.

MB Docket No. 10-56

ARBITRATION AWARD

For Consent to Assign Licenses and Ref: Case No. 72 472 E 01147 11

Transfer Control of Licenses

St N Nt Nt N gt S’ e e’ g’

PROJECT CONCORD, INC.
APPLICATION FOR REVIEW

Monica S. Desai

Kevin J. Martin

Paul C. Besozzi

Patton Boggs LLP

2550 M Street, N.W.
Washington, D.C. 20037
(202) 457-6000

Dated: December 13, 2012



REDACTED - FOR PUBLIC INSPECTION

EXECUTIVE SUMMARY

Project Concord is an emetging online video (OVD) distributor that ||| GGG

B by ihc end of this year. Project Concord has a contract with a Film Studio that enables

it to distribute the Film Studio’s Video Programming, including its current films and television
episodes, through its _ The distribution will be on a traditional transactional video
on demand (TVOD) or electronic sell-through (EST) basis. This ||| | GGl - compete
directly with Comcast Corporation’s cable television business.

The Federal Communications Commission predicted that if it allowed Comcast to acquire
NBCUniversal Media, the combined entity would have the “incentive and ability” to “take
anticompetitive actions against” competing OVDs (such as Project Concord), and would do so by
withholding NBCU content. The Commussion did not trust Comcast’s claims that it would not try
to harm competing OVDS. Accordingly, the FCC explicitly conditioned its approval of Comcast’s
acquisition of NBCU on the straightforward requirement that, (1) if a qualified OVD (such as
Project Concord) enters into an agreement with a peer Film Studio to distribute Video Programming
(as Project Concord did), (2) NBCU would be requited to enter into an agreement to offer
Comparable Programming to that OVD. The Commission provided for an arbitration process to
resolve disputes between OVDs and Comcast.

When Project Concord entered into an agreement with a peer Film Studio, NBCU refused
to enter into a comparable agreement, arguing, among other things, that its existing contracts with
other licensees prohibited it from providing Comparable Programming to Project Concord.

An experienced AAA arbitrator focused on the evidence presented and disagreed with
Comcast. After evaluating a robust record including: extensive testimony; expert reports and
declarations from 4 expert witnesses and 5 fact witnesses; dozens of contracts; numetous briefs; the

FCC’s Order allowing Comcast to acquire NBCU; and a record of almost 11,000 pages, the
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Arbutrator ruled in favor of Project Concord on every substantive issue raised by NBCU, including

the argument that its third-party licensing agreements prevented NBCU from provisioning

programming to Project Concord for eatned payment for any of the ||| GcGcNEzNGEG
I

The Arbitrator correctly concluded that NBCU failed to demonsttate that any language
contained in any of the dozens of contracts it presented prevents NBCU from distributing such

programming through Project Concord’s ||| || || | B o~ » TVOD and EST basis.

The Media Bureau wrongly overturned the Arbitrator on this point. Although there is [JJj

e Py
I i ) cdi2 Bureau found that if a consumer purchases programming
Y . cxchibition of that

programming becomes || vode: the language of NBCU third-party contracts. The

Media Bureau’s Order is in error on several points. First, the Media Bureau was factually wrong

when it concluded that the peer deal did not have similar provisions. It absolutely does. The peer

studio contract contains (G
A, - 20! the peer concluded that purchases [
B o ot rcsult in a violation of this prohibition.
Second, the Bureau also erred in concluding that a consume: ||| | | GcNENzNGE
B /cuin, his is factually incorrect. The
A - -

Accordingly, the Media Bureau’s decision on this point must be overturned.
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Befote The
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

)
In the Matter of )

)
Applications of Comcast Corporation, )
General Electtic Company and NBC ) MB Docket No. 10-56
Universal, Inc. )

) ARBITRATION AWARD
For Consent to Assign Licenses and ) Ref: Case No. 72 472 E 01147 11
Transfer Control of Licenses )

)

PROJECT CONCORD, INC.
APPLICATION FOR REVIEW

Project Concord, Inc. heteby submits this Application for Review in connection with the
Media Bureau’s decision in the above-captioned matter.' This proceeding is the first arbitration
triggered under the protective Conditions established by the Federal Communications Commission
when it allowed the unprecedented cotnbination of Comncast Corporation with NBCU. An
experienced AAA arbitrator found in favor of Project Concord with respect to every substantive
issue raised over the course of this 93-day proceeding.” The Arbitrator carefully evaluated a robust
record including letter briefs; 4 days of evidentiary hearings; extensive testimony, expert reports and

declarations from 4 expert witnesses and 5 fact witnesses; and almost 11,000 pages of transcripts and

' See Project Concord, Inc. Claimant, vs. NBCUniversal Media, LLC, Respondent, Order on Review, MB
Docket No. 10-56, DA 12-1829 (November 13, 2012) (“Media Bureau Order™).

2 See Project Concord, Inc. Clatmant vs. NBCUniversal Media, LLC, Respondent, AAA Case No. 72 472 E
01147 11, Arbitration Award (As Amended) (filed July 11, 2012) (“Arbitration Award”); see also
Applications of Comcast Corporation, General Electric Company, and NBC Universal, Inc. for Consent to Assign
Licenses and Transfer Control of Licenses, 26 FCC Red 4238 (2011) (“CNBCU Metger Order”).
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documents.” Based on this record, the Arbitrator ruled in favor of Project Concord on every
substantive issue considered in the arbitration. Among the issues considered by the Arbitrator was
NBCU’s “contractual impediment” argument, whereby NBCU claimed that certain contracts
prevented NBCU from distributing to Project Concord its current films and other content subject to
third-party agreements restricting [ Q JRNBNEEI disttibution. The Arbitrator rejected NBCU’s
“contractual impediment” defense, and correctly concluded that NBCU could not demonstrate,
much less demonstrate by a preponderance of the evidence, that any language contained in any of
the dozens of contracts presented by NBCU prevents distribution of its premium film and television
content through Project Concord’s [ or 2 transactional video on demand (TVOD) and
electronic sell-through (EST) basis using any payment method available there.*

The Media Bureau (perhaps because it saw no live product demonstration and, therefore had
less information that the Arbitrator) overturned the Arbitrator’s conclusion on this point. The Media

Bureau incorrectly concluded that when a consumet putchases content in the Project Concord

.
purchase breaches contractusl provisions (1) (. -

N /s cltailed below, the

Media Bureau is plainly wrong on both of these points, and indeed the Order is wrong on several
facts supporting the Bureau’s conclusion. Accordingly, the FCC should reverse the Media Bureau’s
erroneous conclusion regarding the viability of Comcast’s “contractual impediment” defense with

respect to such purchases, and reinstate the Arbitrator’s decision.

> See Project Concord, Inc., Claimant, vs. NBCUniversal Media, LL.C, Respondent, AAA Case No. 72472 E
01147 11, Arbitration Recotd (filed July 16, 2012).

* See Arbitration Awatd at 10. The Atrbitrator also rejected Comcast’s arguments that the CNBCU
Merger Order did not apply to first-run films. The Media Bureau cotrectly confirmed this decision.

See Media Bureau Otrder, § 14.
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L BACKGROUND REGARDING PROJECT CONCORD.
Project Concord is an emerging online video distributor that — end of

2012.° Project Concord has developed an ||| | I «hich will feature a transactional video

distribution service® competing directly with Comcast’s cable television business. Through the

I co:sumers will be able to purchase a range of video programming content,

. . . . . - . 7
including new telease video on demand (“VOD”) movies and in-season TV episodes.” Consumers

who purchase film and television content distributed through its ||| | GcGTGNTNTNNGEEE

.w |

% The cost to the consumet is the same. _

* Project Concord Inc., Claimant vs. NBCUniversal Media, L1.C, Respondent, AAA Case No. 72472 E
01147 11, Claimants Rebuttal Brief To Opening Position Statement of Respondents, Declaration of
Sharon Peyer, § 2-3 (dated April 20, 2012) (“Peyer Dec.”).

¢ Peyer Dec. 9 3-4.

’ Peyer Dec. § 3.

® Peyet Dec. q 5, 10; Hearing Transcript (“HT”) 292:16-20 (Smith); HT 357:3-10-359:208 (Peyer).
° HT 292:16-20 (Smith); 357:3-10-359:208 (Peyer).

"0 See supra n.9 (testimony of Mr. Smith and Ms. Peyer describing [ | | G
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—” While such higher potential transaction volumes may be a
concern to competitors, the lngusge [

Project Concord’s ||| N I opc:2tcs under a traditional transactional model:

all of its film and television content is offered on an industry-standard transactional VOD and

clectronic sell-through (EST") basis” [
R * S
g

el fmhe

" HT 381:12-382:6, 400:11-402:12 (Peyer).

' Peyer Dec. {f 4-5; HT 404:14-18, 411:6-9 (Peyer); HT 423:17-22 (Marenzi).

P HT 291:22-292:20 (Smith).

'* Peyer Dec. § 7; HT: 289:18-22 (Smith); HT 353:12-19 (Peyer); HT 468:4-7 (Marenzi); HT 499:8-18
(DeVitre).

"® See Peyer Dec. Y 5; see also Project Concord, Inc., Claimant vs. NBCUniversal Media, LLC, Respondent,
AAA Case No. 72 472 E 01147 11, Claimant’s Phase 1 Post-Hearing Brief, at 18 (dated May 4, 2012)
(“PCI Phase 1 Post-Hearing Brief”); see also Project Concord, Ine., Claimant vs. NBCUniversal Media,
LLC, Respondent, AAA Case No. 72 472 E 01147 11, Claimant’s Phase 2 Closing Brief, 15 ( dated
June 7, 2012) (“PCI Phase 2 Closing Brief”).
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The
N - [
I ¢ ocs ot
howeves, impact the [

II. BASED ON AN EXTENSIVE RECORD, THE ARBITRATOR RULED
CORRECTLY THAT NBCU FAILED TO MEET ITS BURDEN OF PROOF ON
ITS CONTRACTUAL IMPEDIMENT DEFENSE.

Duting the Arbitration proceedings, NBCU asserted that providing the Comparable

Programming to PCI would breach numerous license agreements with ||| [ GGcEKENG
I - :ohibit it from licensing [l cxhibition of current films
and television shows and require ||| || | || R fo: ~ccess to such content during

certain windows.”® Upon review of the actual contractual provisions that NBCU contended would
be breached, however, the Arbitrator determined that NBCU had not demonstrated any likelihood
that such provisions would in fact be breached if NBCU provided the programming to PCL."
Accordingly, the Arbitrator rejected NBCU’s position and ruled in favor of Project Concord on
these points.

The Media Bureau overturned the decision of the Arbitrator regarding the contractual

defense raised by NBCU, finding that when a consumer purchases content in the Project Concord

16 Peyer Dec. 9 16; HT 316:15-317:2 (Smith); HT 363:10-371:2 (Peyer).
' Peyer Dec. 9§ 17, 19; HT 364:11-368:9 (Peyer).
8 See NBCU Petition at 17.

" See Arbitration Award at 10-11 (examining specific provisions); Arbitration Award, Phase 1
Decision at 10 (“Phase 1 Decision”) (setting forth standard); NBCU Phase 2 Closing Brief, Exhibit
A (identifying the specific contract language NBCUniversal asserted would be breached).
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B p:cchase bresches conracrualprovisions (1) N
B - > S
B /. cco:ding to the Bureau, consumers may purchase content ||| GcGNG

The Media Bureau made several errors in coming to these conclusions. In fact, as detailed

below:

A) The Project Concord [l is » traditional transactional model. It is not an [

B od-!
B) Puschases made [ G - ot triggcr 2 violation
of third-party agreements prohibiting ||| I cxhibition or requiring 2 [ G

1) The Media Bureau erred in finding that [l <xhibition of programming is

not prohibited under the Benchmark Agreement; it is specifically prohibited ||| GcKNGNGG

2 There is
5 There is I

9 Consumers I
5 AN is roovied by cach transaction [

The Commission must critically examine the record and overturn the Media Bureau’s

decision regarding the viability of Comcast’s contractual impediment defense with respect to

puzchases paid for by [
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A. The Project Concord Is A Traditional Transactional Model. Itis
Not An Model.

The Commission, in setting the Conditions, said that it would not attempt to pre-judge the
direction of the rapidly evolving and innovative online video market but instead look to the actions
of NBCU’s peers to set the market and dictate industry practice. The Media Bureau reversed course
and imposed its own view of what is industry practice in this matter.

The peer deal itself — the touchstone for determining PCI’s distribution model — confirms
that Project Concord is a transactional OVD. The Conditions define “Economic Model” to mean:

the primary method by which the V'ideo Programming is monetized (e.g., ad-supported,
subscription without ads, subscription with ads, electronic sell through

(“EST”) ot PPV /TVOD) reflected in the terms of the agreement(s) for the Comparable
Programming”

The Benchmark Agreement, which was executed by—

division, licenses programming to PCI’s [ on a transactional VOD and EST basis.” Both the
title and the rights granted under the agreement reflect ||l st2ndatd transactional VOD
and EST licensing practices.”” || long 2go independently confirmed in a letter intended

for third parties to rely upon in conducting their business affairs that its ||| | GzNG division

granted to PCI a non-exclusive license to distribute on an Internet TVOD basis “current and library

motion pictures” and, on an EST basis “current season and library season television programs

within the United States on the ‘Project Concord’-branded Intetnet VOD and EST residential video

distribution service.”® Indeed, had— considered the Project Concord —

 CNBCU Merger Order at 4357 (App. A, § I) (emphasis added).
2 See Phase 1 DeVitre Rep. § 14; HT 481:14-482:18 (DeVitre) (April 25, 2012).
% See Phase 1 DeVitre Rep. § 20; HT 481:14-484:18 (DeVitre) (April 25, 2012).

# Letter from || | R o P:ojcct Concord, Inc. (dated [
B E:bibit 110 in Arbitration Record); see also Arbitration Award at 7 (citing to letter).
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B o <., :n entirely different division of [ ] would have had

responsibility for negotiating and executing an agreement with PC1.*

Moreover, there are many attributes of the Benchmark Agreement that clearly define it as a

TVOD/EST licensing agreement. These characteristics include, for example, that (1) ||| N

|
||
N
2
Rt
-~
| |

»
jo]
[=9
~~
193}
Ay
N
35
N’

25

Y

* Phase 1 DeVitre Rep. 9 14; HT 480:16-22 (DeVitre) (April 25, 2012); see also PCI Phase 1 Opening
Brief at 14 (April 17, 2012).

% Project Concord Inc., Claimant vs. NBCUniversal Media, ILC, Respondent, AAA Case No. 72472 E
01147 11, Claimants Rebuttal Brief To Opening Position Statement of Respondents, Declaration of
Lawrence Smith at 8,4 6 (dated April 20, 2012) (“Smith Dec.”); see also DeVitre Report 9 15-17.

% Phase 1 DeVitre Rep.  18; Marenzi Report § 5, HT 526:15-22 (DeVitre) (April 25, 2012); see also
PCI Phase 1 Post Hearing Brief at 14-15 (April 17, 2012).
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e
N

By contrast, an [ NN mode! has very different characteristics. In an ||| [ |  EEIE
model, the [l pays the content provider directly.® An online, I <o oo
demand services require no upfront fee ot any other payment to view content. || KGN
— “in stream” in each TV episode or movie and cannot be skipped; viewers have to
watch the [JJJin otdet to begin or to continue to view the content; and content offerings are strictly
limited and do not include first run movies.”” Licenses to ||| | | | | N =:< vypic-ly
exclusive for current TV episodes (for example, || KT
I o oot reflect output availability of first run films

and include mostly libraty film content that is many years past the first home video digital
distribution window.”

B. Purchases Made Do Not
Trigger a Violation of Third-Parﬁ ﬁreements Prohibiting

Exhibition or Requiring a

The Bureau found that customers may purchase any content ||| GcTczNININzNINING

B vichout 2 violation. However, the Bureau erroneously concluded that if a customer

QL

putchase violates third-party contracts prohibiting ||| | JRNJNEI <xhibition of content. According

to the Media Buzeau, i the custorne: [

#’ Phase 1 DeVitre Rep. § 19; HT 527:1-11 (DeVitre) (April 25, 2012); se¢ also PCI Phase 1 Post-
Hearing Brief at 15 (April 17, 2012).

% HT 442:16-443:3 (Marenzi).

? Smith Dec. at 1, 4 3. Sec also Marenzi Expert Report at 3, § 11 =

* Phase 1 DeVitre Rep., 19 16-17.
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B - customer cannot use those dollars to purchase conten (GG
if that content is restricted by contractual provisions prohibiting ||| I <=:ibition and

tequiring a - fot purchasing the content. According to the Media Bureau, dollar-

denominate< [ - - [ -
because the dollars for those purchases [

L&

exhibition of those programs becomes ||| | | | I As dctailed below, those conclusions ate
incorrect.

1. The Media Bureau erred in finding that ||| cxbibition of

programming is not prohibited under the Benchmark Agreement; it is
specifically

As noted by the Media Bureau, the Commission stated that in evaluating the contractual
impediment defense, it is relevant to review the “contracting practices of peet companies.” The
Bureau struggled to rationalize why NBCU’s peer, ||| wovd 2llow Project Concord
B v 1ilc NBCU’s other licensees supposedly would not. Significantly, and inexplicably, the
Bureau found that Project Concord’s Benchmark Agreement with [N < does not clearly

prohibit all [ I c<bibition of i} programming.”* In fact, the Benchmatk Agreement

" Media Bureau Order at n.63; see also CNBCU Merger Order at App. A., § IV.B.1 (discussing
CNBCU Merger Order Conditions).

2 Media Bureau Order, Y 36.



REDACTED - FOR PUBLIC INSPECTION

Benchmark Agreement (which mirror those in the— agreement with - and, indeed,

NBCU’s own agreement ||| P~
In fact, the Benchmark Agreement very broadly and absolutely ||| | | | lGEGTNGGE

N,
acknowledging this broad and absolute prohibition against [ the Media Bureau
nonetheless states that the Benchmark Agreement does not “clearly prohibit all ||| NGNGB
exhibition o programming” because these broad prohibitions “do not explicitly address [}

A S S

conclusion 1s flatly wrong.

The Buteau completely ignores exactly such specific language a few paragraphs later in the

Benchmark Agreement: [N AN S
I /<, e Asbitato: specifically
recognized that there would be no such | specifically finding: || | I N

* Benchmark Agteement atjj R scc #/50 PCI Phase 1 Post-Hearing Brief at 15 (April 17,
2012).

* Benchmark Agreement

i,
|

% Media Bureau Otder, § 36 (emphasis added).
* Benchmark Agreement, ] (emphasis added).

11
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.}
The peer agreement is clear and specific in its prohibition against [ NN c<hibition of

programming, and the Media Bureau plainly erred in concluding the opposite.

2. There is [

[t is not surprising that the peer studio determined that customers can purchase content.

I i 1o violating cither the broad
prohibitions against [l iv the Benchmark Agreement or the specific prohibitions against
N -
P ™ A
. o
I o is o0y content connected to any specific piece of
- <oy ;-

Despite the absence of any [ wb2tsoeve: | 21¢ despite the lack of

any retrictionsin any thisdpaty conteac segazcing [
I (- Vcdiz Bureau determined that if 2 consumer ||| | | GzNG

¥ Phase I Decision at 9 (emphasis added).

» The Benchmark Agreement and both Final Offers define the relevant ¥y ]

% See Media Bureau Order, 9 32 (“
); see also Peyer Dec., § 9-10; HT
354:19-355:1 (Peyer); HT, 356:10-363:7 (Peyer); HT 451:18-20 (Marenzi).

““HT 356:10-363:7 (Peyer) (demonstration of Project Concord | IEGING

12
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the exhibition of the programming becomes ||| | | I pussvant to NBCU third-party

agreements.”’ This is wrong and should be overturned. Dollars are dollats, regardless of how they
are earned. The Media Bureau in its decision implies that because consumers may ||| GczNzNB
B [ Mcdiz Bureau seems to conclude that because ||| | G
R p———
Il ioto = distribution service that constitutes ||| | I 2 d<fined in certain

NBCU third-patty contracts. This is simply not true.

The Media Bureau points to language in the NBCU agreement with- in support of its

conclusion that certain programming becomes ||| I i it is purchased with || G
I T [ -:cecot with NBCU requires that the [N

I P:chases made vith [ !

squately outside of [N -1 provides:

' See Media Bureau Order, Y 33, 41.

* The Media Bureau also points to the provisions of othet specific contracts in support of its ~ -
conclusion. See Media Bureau Order, 4 51-52, 53-57, 58-60.

“ —. see also PCI Phase 2 Closing Brief at 14.

13
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The SR - S

* Critically, » [

“ Transactions [ G mcet this test.
This exception is consistent with the common industry view that ||| GG

48

Despite this plain language, the Media Bureau came to the opposite conclusion than that of

and the Atrbitrator. Instead, the Media Bureau decided that the_

| I

(emphasis supplied). See also PCI Phase 2 Closing
Buief at 14-15 (June 7, 2012). '

rS

’ I

&

* DeVitre Report 4 32.
* Wundetlich Report § 8.c.i.; PCI Phase 1 Post-Hearing Brief at 17 (May 4, 2012).

14 .
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N - cv<o chovgh (1)
aad (2)

B ot only is this conclusion contrary to the plain language of the third-party contracts at
issue, but this conclusion also defies common sense, and does not withstand a closer examination of
the independent operations of the ||| Gz

Although the Media Bureau states that this factor is non-dispositive, the Bureau also points
to a technology patent application made by Project Concord several (at least 3) years ago referring to
“ad-supported payment” — not ||| | N | | N NNEEE 2 suppo:t for its conclusion.” The
patent application has nothing to do with how aspects of Project Concord’s technology may be

implemented for content distribution purposes. Howevet, even if it did, there still would be no [JJJjj

— of content distributed through Project Concord’s _

According to the Media Bureau, the ||| | | |
B b then causes the Media Bureau to conclude that because a consumer
e
content becomes _ In actuality, the— is — from
the [ 2d 2ccordingly, this conclusion must fail.

The I
|

*“ Media Bureau Order, 9 34.
%0 See Media Bureau Order, 9 40.

15
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N

1£ 4 consumet elects o [N
B - S - [ oc not pay Project Concord.
IS
I (- -icon, .

wn
~

% Generally, ]

can

However, even if a viewer consummes _

*! Marenzi Expert Report at 4, §13.
% Peyer Dec. § 16; HT 298:15-299:12 (Smith); HT 355:10-356:1 (Peyer).

* Peyer Dec. 9 4, 7; HT; 355:10-356:1 (Peyer); HT 409:11-21; 410:10-411:22 (Peyer); Marenzi
Expert Report at 4, § 13.

* Peyer Dec. 1 21-22; HT 370:13-372:19 (Peyer); HT 497:10-498:1 (DeVitre).
% Peyer Dec. § 23; HT 354:4-18 (Peyer); HT 363:13-366:14; HT 412:9-18 (Peyer).

16
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N
...

Significantly, it is not even necessary for consumers to eve: ||| KGTcNcNGNGGGGEEE
.y
Y * Consumers can purchase content [N
Y ' [dlced, as alrcady
|
I /. co:dingly, the Media Bureau etred in finding that “the primary

method” by which the Project Concord service “is monetized is through ||| | [ GTcNINGNG
559 N :
4
I ' 7:ojc<t Concord docs no: I
N
Despite the overwhelming evidence of ||| NN - Bu:-:v
reasoned that the [

* Peyer Dec. 1y 4-5, 16; see also HT 395:5-17 (Peyer).
57 Id.

* Peyer Dec. 1 4, 14; HT 289:19-22 (Smith); HT 292:12-20 (Smith); HT 312:10-18 (Smith); HT
360:2-14 (Peyer). \

* Media Bureau Otrder at n.162, q 34.
® Peyer Dec. § 23; HT 412:9-18 (Peyer); 523:9-524:5 (DeVitre).

6 Peyer Dec. 4/ 4, 7; HT; 355:10-356:1 (Peyet) (Aprl 25, 2012); HT 409:11-21; 410:10-411:22
(Peyer) (April 25, 2012); Marenzi Expert Report at 4, § 13.

% Peyer Dec. 41 16, 18; HT 380:17-19 (Peyer).

17
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because consumers can, i they choose to do so, [
I This fct cocs
not make the (N 2:c

Based on the (wrong) conclusion that the [

B (/.- Media Bureau then also concludes that consumers making putchases ||| | I

I /s discussed below, each of these conclusions is not supported by

the facts.

4. Consumers ||| Gz :cou2h o TG

The Media Bureau states that the ||| | NG
B s sochow oot R ¢ This is incorrect. The Media Bureau apparently
reached this result based on its erroneous conclusion that when ||| | | G
N, - .| when the consume: [N
B <y somehow are |GG - so. continues the Media

Of course the ||| NG - B (- (act thatan [
A (¢ is unclear why the
Media Bureau chose to refer to the term [ in quotes ||| GGG
That money is indistinguishable from [

% Media Bureau Order, q 34.
% Media Bureau Otrder, q 39.

* MB Order, Y 45; ¢ alo id., ] 46 [ NN
I

5 See, e.g., Media Bureau Order, Y 31, 32, 34, 35, 38, 39, 41.

18
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I . thc consumet docs

incur a charge- when he spends it. Additionally, contrary to the Media Bureau’s

finding, wsess can indecd (G

Perhaps because he saw a live demonstration of this fact, the Arbitrator did not find, as the Media

Bureau did (the Media Bureau did not see a live product demonstration), that ||| |  [GcIEIEzcNzNzNG

I

Moteover, t'hue Bureau’s conclusions are based on a fundamentally wrong understanding of
the [ NN |- Burc:u erred in finding that
consumers choosing to [
N 1 f-ct, consumess opiing to [
B - will ulimately be I

Permitting consumers to [ -

always clearly contemplated, from the beginning, by Project Concord and explicitly communicated

to CNBCU. Consumers do not merely |

N - :-c; S . S, P:ojcct
Concord intends the [N

%7 See Media Bureau Order, 9 31.
% Media Bureau Order, 4 35

A - -- 52 7., ¥ 32 [
- &aL&g |

- ]
A ' 5.:ca. similacly cived in finding that SRS
e
B (.. | 5.

® HT 294:22 — 296:17 (Smith) (“Q [from NBCU’s counsel]: Let me ask you this.

19
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As the Media Bureau acknowledges, similar characteristics are not uncommon among

NBCU licensees.” For example, [
I " T Media Buscau distinguished

on the basis that the are “purchased” using a credit card or cash.” But even
p g

that is incorrect. —, which can be used to purchase current films and television
episodes, alo can be accumulated

A * 5 . sccond
exarnple, [

N Siciccancl, bort (N - IR -'so W

‘1o

B e NBCU presented no evidence (N

I \hile the Media Bureau attempts to distinguish

" Media Bureau Otder, § 39; see also HT 250:1-22, 280:4-289:7 (Smith); HT 361:1-12, 389:9-19
(Peyer); Smith Dec. at 16-19 (screen shot of

page 20-22 (other examples of

pages 25- 27 (explaining that

see also

HT 276:21-285:12, 285:18-289:8 (Smith).
" Smith Dec. at 25-27.

” Media Bureau Order, 9 39. o L o
” Smith Dec. at 25- 27. .

" See HT 250:1-6, 17-22 (Smith); HT 284:4-14 (Smith).
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S - S --cvc thcovgh S s « “linited cxception,”™
there is no evidence that any of NBCU’s third-party contracts distinguish based on “limited
exceptions.” Indecc, R

O * o:covc:, the sbilty of consumers to e SN
advertised on the content site of that service. In contrast, ||| GKGcIEzcGIzNGNGNGGE

I

The Arbitrator specifically recognized in his Phase I decision that the ||| GcNNTGTNEG
&

And, when opposing counsel asked Sharon Peyer, PCI’s co-founder and Vice President of

Business Development, whether it was true that, at that time, consumers could not—

B o buy Starbucks, Peyer reiterated that ||| N 25 » foture possibiity:

T
=979

Moreover, Peyer explained that it was not only a possibility, but Project Concord’s goal for

consurners (N | ! vittcn testinony,

 Media Bureau Order, 9§ 39.
’ Wunderlich Second Decl. at § 56, Ex. 5; HT: 704:1-705:1; 705:15-706:19 (describing response of

" See PCI Phase 1 Post-Hearing Brief at 18.
™ Phase I Decision at 9.

" HT 385:2-9 (Peyer) (emphasis added).
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Peyer specifically stated: “In the future, we also hope to make it possible to ||| |  GGINTGNINENG

N * P <o cxphined this

objective during the Arbitration, stating:

-}

And, as explained during the Arbitration, when CNBCU counsel asked Lawrence Smith,

PCD’s Vice President of Content, whether a consumer could —, Mr.

Smith explained:

Mz. Stith continued by explaining: (I

Y When asked by

opposing counsel whether such a || || QBB cxisted 2t that specific time, Mr. Smith

emphasized that [ S

% Peyer Dec., 1 18, dated April 20, 2012 (emphasis added).
% HT 385:13 — 386:20 (emphasis added).

2 HT 299:15 — 300:2 (Smith) (emphasis added).

® HT 301:11-17 (Smith) (emphasis added).

% See HT 301:19-20 (Smith) (“Q [from opposing counsel]: “But that
A: We haven’t ); see also HT 335:8-14 (Smith) (“Q [from opposing counsel]: “I

S S O 5 | oo S SR (coh:s

added).
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B [ bis wiitten testimony, Mt. Smith explicitly stated, ||| GcNG

I
Additional evidence that o I ‘- S
that ¢ |
A  :vcn if Project
Concord did not plan to lienarcly I
B - B s is not dispositive. Consumers cannot use their PayPal

accounts to buy a cup of coffee at Starbucks, and many retailers do not accept certain credit cards.
Finally, the Media Bureau implies that it is somehow a bad thing that Project Concord’s

business model is (G ** o the

contrary, however, studios such as NBCU directly benefit if Project Concotd is able to |||}
N . s Lose cis
revenue, Project Concord encourages the [ viewing of content while increasing the amount of

total revenue captured for the studios.”’

5. AN s :cquited by cach transaction.
Based on its view that a consumer’s ||| [ | | | N - M <di: Bureau
erroneously found that a consumer’s purchase of NBCU content ||| |  ENENENEG<NGEGEGEGEG
B vio!2tes provisions in NBCU third-party contracts, ||| |  NGcNNEEEEEEE

% Smith Dec., § 11 (emphasis added).
* Media Bureau Otder at n.156 (“It is clear from the record, however, that PCI intends to [

I (A )
" HT 400:7-10 (Peyer) [
]
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B 1 s inportant to emphasize tha [
4
&

In determining thac [ s e
B - B :ovisions of various contracts, the Media Bureau analyzed NBCU’s

agreements with [ | | I’ The Media Bureau then stated that its same reasoning applies to
other contracts as well.” The [ agreement specifies that [ GG

N Thc [l sg-ccment simply
defines [
g

% Media Bureau at 28, 9 42, 46.

¥ HT 353:12-19 (Peyer); Peyer Dec. 9 7; HT: 289:18-22 (Smith); HT 353:12-19 (Peyer); HT 468:4-7
(Matenzi); HT 499:8-18 (DeVitre).

» Peyer Dec. Y 5, 7-9; HT 289:19-22, 290:6-8, 305:3-12, 312:10-313:2 (Smith); HT: 357:3-10; 402:6-
12, 410:14-411:11 (Peyer); HT 353:12-19 (Peyer).

*' See Media Bureau Order, Y 44-52. The Media Bureau also points to the provisions of other
specific contracts in support of its conclusion. See Media Bureau Order, 1Y 53-57, 58-60.

2 See Media Bureau Order, 9 55, 57, 60-61. o

" Mad. Sec. Decl.§ 14, quoting [N
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Project Concord meets these requirements: every consumer must pay ||| Gz

N * 1<<ove, PCI imposes (NN
A
N [
I o, e price paid for the content s always

exactly the same.

While the Media Bureau acknowledged that the price of content ||| | | | I do<s not

Y - Bureau somehow
reasoned that the_ because, from the “consumer’s perspective,”
there is a “difference” between [
B b is not correct. Regardless of whether the ||| EGTcTcTcTcTNcNNE
|
B /nd, the consumer’s perspective is not relevant with respect to

NBCU'’s third-party contracts.

* Benchmark Agreement|Jj PCI Final Offer ] HT 333:19-336:11 (Smith); 396:19-397:2
(Peyer). ‘

* Benchmatk Agreement|[JJj PCI Final Offer | PCI Phase 2 Closing Brief at 16 (June 7,
2012).

" HT 336:8-11 (Smith).

* Peyer Dec., § 7; HT 559:1-5 (McHarg); HT 289:19-290:8 (Smith); Marenzi Expert Report at 4,
14 (“for transactions

» Medja Bureau Order, § 39.

"% The Media Bureau futther found that Project Concord advertises that a consumer may view
content “without having to open [his] wallet.” Media Bureau Order, 9§ 38. This idea applies equally
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Despite these factors, the Media Bureau states, however, that _

-
I ' This appears to be the crux of the Buteau’s
argument. And this is a non sequitur. The relevant contracts do not make any distinctions between
or among the ways ia which [

In summary, as demonstrated by the evidence, including a review of NBCU’s coAntracts with
its licensees‘, review of the testimony presented by fact witnesses and exp.etts, and a review of Project
Concord’s service, it is clear that_
available in PCUs [ is 2U! that any of those contracts requires — irtespective of how the
consume ||| | NG - ¢ ir:cspective of whether that money is in the form of
|
.
I  ccordingly, the Arbitrator propetly concluded that NBCU failed

to carry its burden of proving its Contractual Impediment Defense.'”

III. PRACTICAL ISSUES ASSOCIATED WITH THE MEDIA BUREAU DECISION.
In addition to wrongly concluding that licensing certain film and television content to

Project Concord would constitute a breach of specific NBCU licensing agreements, the Bureau

further concluded that “[t]o the extent that NBCU has additional contracts that contain testrictions

similar to those discussed [in the Order] . . . we likewise find that the provision of such

programming content to PCI would constitute a breach of those contracts to the extent they are

to othet permissible services such as ||| | || | | || N o- B But this language does not

alter the fundamental fact that the consumer still must pay and the studio still receives actual money.
"' Media Bureau Order, § 35.
1% Arbitration Award at 3, 10.
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permitted under the condition.”"™ The Bureau, however, made this conclusion with respect to the
potential breach of additional, unspecified contracts without establishing any procedure to verify the
terms of any such contracts, much less a breach of those terms. If the terms of such contracts are
not already included in the Arbitration record, the Bureau’s conclusion would place Project Concord
in the untenable position of having to simply take NBCU at its word as to the restrictions contained
in other contracts. Accordingly, while the Commission is evaluating the Application for Review,
Pléoject Concord requests that the Commission establish a formal process through which Project
Concotd’s outside counsel is permitted to review any additional contracts that NBCU claims would
be breached under the Media Bureau’s analysis.

skokokokok

IV. CONCLUSION.
Content purchased in the Project Concord [l does not become [ G

when the purchase is made with ||| | N 1\cither the peer
agreement not NBCU’s third-party contracts ||| || |GG -t consumers use to
purchase Video Programming. How any consumer earns his money is — and should be — irrelevant.
There is I - S
e o —
B - - B Consumers purchasing content ||| GGG

' Media Bureau Order, 9 61 (emphasis added); see afso #d., Y 55, 57, 60.
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Accordingly, the Commission must affirm the Axsbitrator’s decision and overturn the Media

Bureau’s decision to prohibit consumers from

to purchase certain content [N

Respectfully submitted,

Project Concord, Inc.

et el Do

Mocﬁca S. Desai
Kevin J. Martin

Paul C. Besozzi

Patton Boggs LLP

2550 M Street, N.W.
Washington, D.C. 20037
(202) 457-6000

Dated: December 13, 2012
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