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I. INTRODUCTION AND S\Jl\lMARY 

NBClJniversal Media. LLC r·NBClJnivcrsal") hereby opposes the Application fur 

Review ("AFR'') submitted by Project Concord. Inc. ('"PCl'} ln its AFR. PCI argues that its 

business model for providing video programming to consumers is not but 

rather a transactional Video on Demand (''VOD")Iclcctronic sell through ("EST'") service. In 

fact. it is indisputable to any objective person that PCI 

By 

.. No-is required. This makes PCr s service 

During the arbitration, a fom1er Executive Vice President of Business & Legal A!Tairs at 

Paramount Pictures. who ran the studio's domestic and international film and tdcvision li~:cnsing 

businesses for over 20 years. made the fol1owing observation in response to PCJ's claim thut it is 

not ad-supported: .. You can call a service VOD or you can call it EST. hut if the main v.ay that 

the service is generating revenue is because viewers arc 

and not from users taking money out of their wallet, then it is by 

definition an service:' liT 188:18-189:2 

(Madotl). However PCI tries to dress up its technology and describe its supposed ·•uniquenl.!ss." 

its business model is--just like other distributors that have used 

- since the advent of television. 

PCl's attempt to suggest in its AFR that the Arhitrator reached a ditlerent condusinn nn 

this question misrepresents the record. Alter watching a demonstration of PCJ · s s~rvicc. the 

Arbitrator readily concluded that 

Phase l Dec'n at 10 (emphasis added). PCI's own patent 
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application and marketing materials tout the same thing. oflering users access to nc,vly-releascd 

films and current television shows through an ···advertiser-supported' payment" rather than a 

···consumer-supported' payment''· in short. '"\\>'ithout ever having to reach into your '"'allct." 

PCI is now asking the Commission to believe what the Media Bureau. the Arbitrator. objective 

industry experts, multiple NBCCniversal cxccutiws. and ,.,.ho ha\'c seen 

a demonstration of PCI's service have uniformly rejected: namely, the same worn claim that PCl 

is a transactional ESTIVOD service and is not-· The Commission, like others, 

should easily sec through this artifice. 

Denial of PCI's AFR will simply leave PCI in the same position as other OVDs. PCI can 

still license all ofNBCUnivcrsal's newest lllms and current television shows f()r exhibition on 

PCI's service, so long as PCJ charges its users an This places PCI '·on 

par"' with every other genuine transactional EST NOD service {e.g., iTuncs, Vudu, Amazon. 

Microsoft Sony, and Googlc). The only thing that PCl may not do is usc 

That would breach numl.!rous NBC'Univl!rsal contracts that prohibit. 

exhibition and give PCI an unlair advantage in the 

marketplace. Although not required under the award~.:d contract. NBCUnivcrsal has also otlcr~d 

to provide additional film and television content to PCI that is not subjl-'Ct to restrictions against 

exhibition, which PCI can use with the- feature of its ~rvicc. 

Finally. the ··verification'' process that PCI belatedly proposes in its AFR is unnecessary 

and unjustified. The Order on Revit1w provides clear guidance on the relevant contract issu~s. 

And PCI's own Final Oiler (i.e .. tht: awarded contract) sped tics a 

that might arise. PCI is not entitled to rC\Vritc its Final oncr aficr-thc-tact 

Accordingly, PC.Ts AFR should be denied. 
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II. BACKGROUNI> 

During the arbitration, NBCUnivcrsal presented two expert witnesses and three fact 

witnesses. The experts, Steven Madoff and Dr. Robert Wunderlil.:h. arc both highly qualilicd 

with significant experience in the entertainment industry. 1 Each expert !!Xplaincd. with sp!!diic 

reference both to ~BCUnivcrsal's representative contracts and to established industry practkcs. 

why licensing certain content to PCrs- service would constitute a breach (lf 

numerous NBCUniversal's contracts. NBCUniversul's fact witnesses were similarly 

experienced business executives who arc responsible, on a daily basis, for the negotiation and 

administration ofNBCUnivcrsa)'s licensing relationships with numerous third partics.2 Each 

executive explained at length wh)' the relevant contracts would be breached by PC!'~ scn·icl.!'. 

Jn contra..'>t, PCI presented its two prindpals and two exp~rts. On~: of the cxp~rb admitted 

that he did not even review the relevant NBCUniversal contracts.3 PCI's other cxpe11 purported 

to speak authoritatively for the pt-cr studio and broadly opined that none ofNBClJnivcrsars 

Mr. Madoff has approximately thirty years of industry experience. including tv\enty years 
at Paramount Pictures Corporation where. among other responsibilities he negotiated, draficd. 
and executed more than 1.000 free tekvision, basic cable, pay television, pay-per-view. 
transactional video-on-demand. subscription VOD. digital media and internet delivery 
agreements, covering the United States and over 100 international territories. HT 149:9-15 I :6 
(Madof{). Dr. Wunderlich likewise has frequently consulted for major studios and individuals in 
the entertainment industry in general, and in the television sector of the entertainment industry in 
particular, for more than 18 years. HT 190:5-193:17 {Wunderlich)~ Wund. Dec1.. Ex. A. 

2 NBCUnivcrsal's fact witnesses were Elizabeth Roberts. Chief Operating Officer, 
Universal Cable Productions and Executive Vice President. Business Affairs, NBCUnivcrsal 
Cable Entertainment and Cable Studios: Bruce Casino. Senior Vice President, Cable and New 
Media Sales. NBCUniversal; and Ronald Lamprecht. Executive Vice President. Sales Business 
Devdopment, NBCUnivcrsal Digital Distribution. 

3 See Marcnzi Dec!.. Ex. B (titled "Materials Relied On'' and showinu. that Mr. \1arcni'j did .. 
not review any NBCUnivcrsal contracts); liT 463:13-18 (Marcnzi) (admitting that he had not 
reviewed the .. contract). 

3 
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representative contracts would be breached on the premise that PCl's service is not-

and requires an to the consumer. 4 

Based on this evidence, and after watching a demonstration of PCl's service, the 

Arbitrator readily detcm1incd that the 

-
5 It is thus incorrect for PCI to suggest, as it docs throughout its AFR, that the 

Arbitmtor did not tind that its service is He did. He also "observed" that some of 

NBCUniversal's contracts that restrict against- exhibition likely would be breached 

by providing certain content to PC I. The Arbitrator nonetheless refused to rule on 

NBCUnivcrsal's contractual impediment defense on the grounds that it was premature because 

no licensee had yet asserted an actual claim ofhreach.6 He also found that it was unnecessary to 

rule on the dctcnsc given the availability of certain post-breach rcmcdii.!S in PCI's Final OtTer 

(i.e .. the awarded .. Final Agreement'"). These remedies included provisions requiring PCI 

In the Order on Review, the Bureau clarified the standard for establishing 

NBCUniversal's contractual impediment defense.-: The Bureau propC'rly rejected the .. breach 

first/tix later" approach adopted by the Arbitrator. holding that an arbitrator should d~tctminc 

Projec:t Concord. /n('., Cia imam \'. N/J( 'Uniw!rsa/ Media. LLC. Re.\pondem. Order on 
Review, MB Docket No. 10-56, ,!36 & n.l69 (Nov. 13. 20 12) ("Order on Review") ("Moreover. 
we note that. was not a party to or a pru1icipant in the arbitration proceeding. and the record 
does not rcflCCtJIII interpretation of these provisions or its views on PCI's service."); see al.w 
NBCUnivcrsal Reply at n.l03 (discussing PCI's expert Mark DeVitre}. 

Phase l Dec'n at 10 (emphasis added}. 

6 Order un Review ,. 26. 

4 
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whether the defense applies based on the relevant contractual language and evidence of its 

interpretation within the industry.8 The Bureau confirmed that the defense exists to protect the 

rights and interests of other licensees from being violatcd.9 NBCUnivcrsal is not required to 

show that a licensee has actually assertt.,'<.l a breach of contmct. For the same reasons. post-breach 

·<remedies'' in a final otTer do not obviate the need tor an arbitrator to rule on an asserted 

contractual impediment defense during an arbitration. 10 Based on a thorough review and 

evaluation of representative NBCUnivcrsal contracts and related evidence~ the Bureau held that 

NBCUnivcrsal had proven that these and other agreements containing similar language would be 

breached by providing certain film and television content to PCL 11 

In its AFR. PCI challenges the Bureau's 1inding that PCI"s business model is. 

-and does not require a Based on that false premise. PCJ ~.:ontcnds 

that NBCUniversal failed to CaJTY its burden or proof on the contractual impcdiml!nt dcf'cnsc. 12 

Ill. STA~DAllD OF REVIEW 

Commission review of the Bureau's decision is conducted de novo based on the record 

bctore the Arbitrator.13 The Order expressly limits the Commission's review to "cxamin[ing] 

8 

10 

II 

ld. ,128. 

ld ~ 29. 

!d. 

Jd ~~ 42-62. 

I:! PCJ docs not challenge the Bureau's ru]ing atlim1ing the Arbitrator's denial ofPC.Ts 
cost-shifting request. 

TCR Spons Broadcasting J/oldinf!,. f . .I.. P. dth·a Mid-A 1/antic .\pons Xerwork \'. Time 
Warner Cable Inc .. Memorandum Opinion and Order. 25 FCC Red 18099,,11 n.S (2010) 
(''MAS'N Order") (de novo review of arbitmtion award issued under the Adelphia Order 

5 
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the same evidcnc.: that was presented to the Arbitrator ... t-t The Commission has interpreted 

identical language in other merger order conditions to place limit., on the review process. The 

Commission ··may not hold another evidentiary hearing or allow the parties to adduce new 

evidence. '' 15 The Bureau recently affirmed the applicability of these limits on the review process 

in this proceeding. 16 

IV. ARGUMENT 

A. The Media Bureau }>rouu•r.•v Sen· icc, 
Where No Is Required. 

The Media Bureau correctly eoncludcd, based on the extensive arbitration record. that 

PCI's service is under ( 1 ) the relevant 

-provisions in NBCUnh,ersal's representative contract-;; 17 and (2) their common. 

reasonable, and well-established construction and application in the video programming 

arbitration conditions), afftl suh nom. tCR .)por/s Broad. l/olding. LLP. v. FCC. 679 F.3d 269 
(4th Cir. 2012). 

14 Applicatiom q/'Comcast Corporation. venera/ Electric: Company, and N/J(' Unirersul. 
Inc . .fhr Consent to Assign Ucenses and Tran.~fer Control of Ucenses. 26 FCC Red 4238. App. 
A, § V li.E.2 (2011) (''Order''). 

15 MASS Order~! 1 n.5; see also DIRE( 'TF Sjmrls :Vel Piusburf!,h. LL(' v. ArmS/rong 
Utilities. Inc.: .• Order on Review, 26 FCC Red 12574, ~· 8 (MB 201 1) (de novu review of 
arbitration award issued under the Liberty Media Order arbitration conditions). upplic:mion 
for review pending; Fox Sports Ne1 Ohio, LLC v. Afassillon Cable 7T. Inc .• 25 FCC Red 16054. 
,18 n.45 {MB 2010). application/or review pending (de novo review of arbitration a·ward 
is!'ued under the News Corp.-llughes Order arbitration conditions). 

16 Letter from William T. Lake, Chief. Media Bureau, to David P. Murray, Counsel to 
NBCUnivcrsal Media. LLC and Monica S. Desai. Counsel to Project Concord, Inc. (Nov. 1. 
201 •menial :Hmion Orde (confi limitations on rc\iew 

~"' Order un Review~:~: 42~62. A chart excerpting all of the applicable- and 
restrictions in NBCUnivcrsal's representative contracts in evidence is attached as Exhibit A. 

6 
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industry. n~ 111is was not u close call. The ovcn.,·hdming arbitration C\'idcncc (much ii·om PCTs 

mm documents. testimony. and service demonstration) makes clear that PCI 

it otTers to consumers. This allows PCl users to access 

the content at -or, a.<> PCI's website touts. "without having to reach into 

your wallet." 19 The Bureau correctly construed the rcpn::sentative NBCUniversal contracts and 

found that providing certain film and television content to PCl would constitute a breach of these 

and other agreements containing similar- and restrictions. 

In its AFR. PCI asserts that the Bureau was ··wrong on several facts" and made .. several 

errors·• about PCTs service and business modd.20 This is a last-gasp cffilft to convince the 

Commission of something that the Bureau and the Arbitmtor 1 readily tound was not true: that 

PC I meets all of the well-established industry rcquirem~Jnts of a transactional ESTIVOD service. 

while simply offering • ~ 1 1 1 new teatures. -- As t 1c Bur-:au correct y 

18 

19 
http://\\ww.prnje~tconcord.com (last visited Dec. 28. 2012): Ord!!r on Review ~!38. 

20 Project Concord, Inc. Application tor Review. MB Docket No. 10-56. at 2. 6 (Dec. 13, 
2012) (''PCI AFR"). PCI's AFR exceeds the Commission's page limitations for such pleadings 
by three pages. See 47 C.P.R. § ll5(t). Although NBCUnivcrsal has not moved to strike the 
AFR, NBCUnivcrsal reserves the right to seck such relief if PCI continues to disregard the rules 
in any reply it tiles. See id. 

PCI AFR at 5. 

7 
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dctcnnincd, PCl is not a service but instead is-because it 

At bottom, PCI is attempting to tL<;e the Benchmark Condition to obtain highly valuable 

film and television content for exhibition in a way that no genuine transactional EST/VOD 

service is permitted to do. thereby giving PCI a signi1icant- and unique- competitive advantage 

over other content prO\ idcrs in the marketplace. That is plainly not what the Commission 

intended in adopting the Benchmark Condition. 

In its A FR. PCI daims that the Bureau '•imposed its own vic\v of what is industry 

practice in this mattcr."24 That is not true. The Burcuu's conclusion is based on the 

nature nfPCl's service. as ltl11hcr holstered hy the 

h:stimony of!\BCUnh:crsal's highly qualified and experienced industry experts and 

businesspersons, and the abundant record evidence of how- services like PCI arc 

treated in the industry.25 These ·•industry practices"' arc also well-known to the Commission.26 

23 Order on Review'!, 34-35. 

2·1 PCI AFR at 7. 

Order on Review~~- 25-26. 

26 See Annual Assessment of the Staws of Competition in 1he Afarke1 jiJr the DeUver_r o_t 
Video Programming, Fourteenth Report. 27 FCC' Red 8610, ,1, 290-291 (2012) ( .. 1-1111 Video 
Competition Report'} (''Depending on the OVD. consumers can gain access to programming in 
several ways. including: ( 1) for free, usually with advertising; (2) through a subscription service. 
with or without advertising~ (3) on a per program basis tor a f~c; or ( 4) via ·electronic sell­
through' ('EST'), where a consumer pays a one-time f<..-e to download a television shO\-., movie. 
or other media to be stored locally on a hard drive. Any OVD may implement any on~ or a 
combination of these business models. Some OVDs provide video content for fi·cc. As a general 
rule. free OVD content is usually supported by advertisements delivered to viewers:·). 

8 
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As the Bure-au correctly found, it is indisputable that PCI intends to 

7 PCJ's service include~ both an-

Each ofNBCUniversars fact and expert witnesses 

testified that this kind of service. which 

is a-

distribution service as commonly understood in the entertainment 

industry.33 Indeed. that is what PCl touts as its unique competitive advantagc.34 

27 

29 

30 

31 

Order on Review~! 34. 

IJ. ~~ 31; see also 

Order em Review~: 31. 

JJ. ~~, 31-32; see also HI 323:10-21 (Smith); HT 377:21-378:9 (Pcycr). 

liT 323: I 0-324: l (Smith); see alsu Ex. 7 (PCI000049). 

See HT 68:21-69:9 (Roberts); liT 85:8-86:9 (Casino): liT 124:21-126:6 {Lamprecht): I IT 
151:7-18 (Madofi); HT 193:21-195:19 (Wunderlich). 
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The Bureau further observed that PCI's ·website promotes the service as free, promising 

ncl.!css to ··your favorite movies and TV shows on demand, without having to reach into your 

wallet.''35 

And PC1 has a pending U.S. patent application (co-authored b,: a J>CI 

principal who testified in the arbitratiun) which. as the Bureau correct!} noted. is yet ··another 

indication that PCI's within the meaning of the terms of the 

contracts for purposes of this procecding:·->7 Among other things. the application distinguishes 

"'advertiser-supported payments" tfom real dollars that a consumer may spend to obtain a show. 

and refcrcnces 

35 

Wund. Dccl. '! 8.h (this is PCI's "'key distinguishing 
advantage ... relative to true EST services''). 

Order on Review, 35 & n.l56. 

HT 403:8-11 (Pcyer) (reading from Ex. 26). 

Ordt:r on Reviel·r ,; 40. 

38 Method and System for Processing On-Line Transactions Involving a Content Owner. an 
Advertiser. and a Targeted Consumer, U.S. Patent Appl. No. J 2/644.553 r-PCl Patent 
Application") at 6 (filed Dec. 22. 2009) (Ex. 63) ("[T]he consumer may be motivated to receive 
and consume ... such ads for the purpose of receiving relevant. useful advertisements. and! or to 
receive compensation for usc as possible payment toward past or future consumption of any 
desired information content. Such payment tor desired information content resulting from the 
consumption of ads is herein retcrred to as 'wlvertiser-supported' paymenl. and any payment for 
desired information content that is not advertiser-supported is herein referred to as ·consumt:r 
supported' payment.") (emphasis added); 9 ( .. Such electronic credit earned h·om clmsuming ads 
can be used as adverlt~rer-supported paymenl tor any desired video or any other inJlmnmion 
content currently being consumed or to be consumed at some later time. in the information 
content consuming mode of the consumers computer:') (emphasis added). The Bureau propcrl> 
dismissed Ms. Peyer's efforts to distance herself from these statements. given that she is one of 
the patent's inventors. See Order on Rel·iew •! 40 n.l86. 

10 
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ln its AfR. PCI simply ignores its own website and marketing materials. and tries to 

wriggle out of its patent application. claiming that the tiling ha<> '"nothing to do .. with how PCI 

will deploy its service. PCI further asserts that "advcrtiscr~supportcd payment" is not the same 

as Aut that is a distinction without meaning in the 

entertainment industry ... and other licensees pay hundreds of millions of dollars lor 

NBCUniversal content, and 

Ill to recoup their imcstmcnts.40 In framing- and restrictions against-

-exhibition, these NBCUnivcrsallit:cnsces care foremost about whether-

is charged to the consumer to obtain the 

content. lf the consumer can instead obtain the content tor 

it would significantly undermine the ability of these licensees to charge for the same content (i.e., 

the viability of their transactional business modds).41 For example, the very .. contract 

language that PCI quotes in the AFR dearly states that the 

39 PCI AFR at 15 {emphasis added). 

40 See Order on Review •!42; NBCUnivcrsal Phase 1 
N BCUni versa I 

Mad. Ded. ~~I 27-31 ~ Wund. DecL ,l,i 23-24. 

41 See Order on Review, 42; Rob. Oecl. ~~~ 12-18; HT 67:19-68:10 (Roberts); Wund. Decl. 
~-~!24-26; Mad. Dccl. ,[,130-31. 

II 
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exception is not met wh~re 

PCI also tries to blur the lines by claiming that its service allows 

.u If that were the only way PCJ users could obtain the content, there would be 

no controversy here. But the dislinguishing aspect ofP(Ts servicc · which its principals and 

experts trumpeted in the arbitration - is the which allows users to IIIII 
44 As the Arbitrator found (and PCI's own expert 

admitted), PCI is attempting to use this aspect of its service to gain a marketplace advantage over 

genuine EST/VOD services that charge an- for the same content.45 

PCI further asserts that a service is only -in and around the delivered contcnt.46 This crimped detlnition of- do~s 

not reflect industry practice either. As the Bureau cotTectly found. P(Ts 

was 

PCI AFR at 1~-14. 

/d. at 3.4. 6. 9, 17, 19. 24-26. 

PCI AFR at 9. 

11 
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-i tor obtaining 

and viewing the content in its - 8 The fact that PCI simply rcquin.:s users to .. 

nature ofPCl's 

scrvice.'''19 PCl is simply a-variation on the well-worn practice of using-

so NBCUnivcrsal's licens'-'CS arc not bound by PCI's self-serving view of 

-exhibition and instead ha,·c written and enforced the relevant- and 

restrictions in their contracts to prohibit exactly what PCI intends to do hcrc.' 1 

2. The Benchmark Agreement Is Irrclc\'·ant To Whether PCils. 
-For Puq>ost.'S OfThc Contract Impediment Defense. 

PCI next asserts that it is not-bt..>causc the peer studio. 

allegedly vic\\s PCI as a transactional EST!VOD service. 52 To support this inference, PCl notes 

that the Benchmark Agreement prohibits certain types of-exhibition of­

Ill content and 

Order on Review~: 34. 

Order on Review ~137 (emphasis added). 

5(1 

the viewer's 
the licensed film or TV show. s own 

that PCJ's "innovative·· form of-exh 
model. liT 403:&-11 (Pcycr) (reading from 

51 Order on Review ,i~ 44-47 (describing representative examples of these contract 
provisions). 

52 I>CJ AFR at 7; Order. App. A,§ L 

13 
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- ... (which mirror those in the agreement with Ill and. indeed. 

NRCUnivcrsal's own agreement with 11111):'53 In fact. these 

-of the Benchmark Agreement) do not impose any restrictions on PCI at all. They 

instead require 

PCI similarly points to restrictions against certain types 

the Benchmark Agreement. These restrictions 

restricts a J>CJ customer from Ill 
-- v•hich, as the Bureau fbund. is the ·:timdcmTental-

nature ofl>cr s servicc.''55 And it is precisely this ability of PCl users to obtain content-

that implicates the- and restrictions in the 

representative NBCUniversal contracts. 56 

events, the Benchmark Agreement does not trump the provisions in A'BC 'Universal's contracts. 

53 PCI AFR at 10-11. agrC\:mcnt with Ill was not in evidence. 

Order on Review~~ 37 (emphao;is added). 

5t> 5iee Wund. Occl. ,177(a}; HT 151 :7- I 54: 16; liT 879:3-883:15 tMadofl)~ Mad. Dcd. •- 40~ 

Mad. Sec. Dccl. ~" 8-11. Because ofthcsc restrictions, NBCUnivcrsal includes this samc-
·-·e-·-e- in each of its transactional EST/VOD agn.:cments · and du~s not allow 

to the consumer. regardless of how 

14 
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which are the relevant ones for analysis under the contract impediment dctense. PCI again 

obfuscates things by wrongly suggesting that the Bureau "struggled to rationalize" why the 

Benchmark Agrc.:mcnt \Vou)d allow the ln fact. the 

Bureau correctly found that these "attributes'• of the Benchmark Agreement do not matter for 

purposes ofNBCUniversal's contract impediment defense. 58 

this 

being 

Finally. PCI notes that it must 

claiming that this is consistent with a transactional FST/VOD service. 5" But 

requirement is likewise irrelevant to \vhcthcr a PCI user's acc~s~ to cnntcnt is 

- which is the pertinent 4ucstion 

for NBCUniversal's contract impediment defense. 

3. 

In a further attempt to obfuscate its service. PCI asserts that its 

PCI goes to great lengths in ils AFR 

to portray the as u traditional EST/VOD service. where "ln]o consumer is. 

l But, as the 

Bureau correctly found, this simply hides the ball. As shown. the distinguishing dcm~nt of 

..... 
PC'J AFR at In. 

58 Order on Ret•iew ,, 36. 

59 PCJ AFRat 8. 

60 !d. at 3 (emphasis added). 

61 !d. at 17. 

15 
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PCrs service is the which enables 

of the ser\'ice.t,; PCI uses the 

o-t PCl then encourages users to act on 

these incentives by 

-6~ Contrary to PCrs assertions in the AFR (which improperly attempt to rc-cn:atc the 

record), th 

to view contcnt.66 Once in the .. 

.. PCl 

Order on Rt!view •! 34. 

113 /d.~ PCI's Phase 1 and 2 Final Offers to NBCUniversal, § 15(c) (Exs. 4, 65) (allowing l(>r 
this .. ). 

Order on Review~~ 35 
· HT 452:12-17 

35~ HT 459:10-13 (Marcnzi) 
· HT 317:14-318:2 

Order on Rel'ielr ~; 32. 
)(> 

Wunu. Dec!. 
:1:.!: 300:14·301:3 (Smith). 
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And so on.117 

As one industry expert obscrvl.-d. PCI is not running its as a 

charity.68 It is the fundamental aspect of PCI's service that distinguishes it ti·om genuine 

transactional ESTIVOD services, which the Bureau. the Arbitmtor. and industry experts 

(including PCI's) all readily tbund.69 Pet's attempt to pretend that the has 

nothing to do with its-is not credible and fully rclut~d by the record. 

4. PCI 

PCI next claims that the 

70 This is likewise not credible. No 

one disputes that there arc several ways to pay tor products and services clct:tronically. using 

credit cards, PayPal, and other types of accounts. But each of these payment methods involves 

PCI is again improperly attempting to re-create the record. 
events. even if this were true. it would not change the relevant analysis. 

Wund. Sec. D":d. ,i,l7, 27 (for PCI to claim it operates the 
charity dcties common sense). 

as a 

69 Order on Review , 3 3; see also Pha..<>e 1 Dec· n at 1 0; HT 466: 14-19 (Marenzi) (stating 
makes f)CI uniqu(.!}: HT 515:9-12 (DeVitrc) (same); supru nutc 43). 

711 PCI AFR at 20-21. 

17 
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tendered by the consumer. PCJ -in contrast, do not involve-

PCI us\!rs do not receive an~· 

Instead. they only get a 

-.
72 

PCI 

l For these reasons. as the Bureau correctly observed. there 1s a 

··substantial difference'' from a consumer's perspective between 

71 

PCI li.trthcr claims that the Bureau erred in finding that 

This is yet another obfuscation. The Bureau did not 

disput~ that- arc paying- to r~ach PCI users. But PC/ 

-
76 

PCI uses this its users· access to content. Thus. 

71 The Arbitrator used the nomenclature of-and in n()ting this 
distinction between-and PCI~c·n at 10. 

7' . .) 

74 

76 

PCJ /\rR at I R. 

Order on N.eview 'J 35. 

Notably. PCTs expert witness in the arbitration wru;-
for · · · in tl1c arbitration. HT 521:13-20 (DcVitrc) 

18 
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the Bureau \vas correct in finding that a PCluser 

In its AFR. PCI also improperly tries to re-create the arbitration record by referencing a 

new and unspeciJied for its uscrs.78 Hov.·e\er. PCI's for the 

:service expressly And both of PCI's principals tcstiti~d 

during the arbitration that PCl 

Rather, they emphasized (as everyone else saw) that the whole point ofPCrs service is to 

1 PCI's untimely attempt to change the record with this :supposed 

--is. at bottom, a concession that the Bureau's findings about the non-monetary 

nature ofJ>CI's-- from the per:spc,tive of the PCI user (and hence IIIII and other 

NBCUniversallicensecs) arc entirely correct. In all events, the Bureau already rejected PCI's 

78 

81 

!d.~ 45. 

PCI AFR at 19. 

See supra note 67; HT 2~3:19-20 (Smith). 

19 
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previous attempt to introduce this new. extra-record evidence. \-Vhich may not be properly 

considered by the Commission here. SJ 

Finally. PCI contends that its- ·if not--· arc simply the sam.: a-. other 

kinds o ollered by genuine transactional EST/YOU services. like .. ami 

.. 
83 That is likcwist: untrue. 

·'real cash.'' 114 Further, the arbitration evidence showed 

-and the Bureau correctly found- that- on services like .. are a limited exception 

in terms of overall transactions. de minimis in nature. not based on the and 

typically designed to spur tltrther cash purchases of content (e.g,, through registering a-

enabled dcvicc).85 PCI's 

distinguishing aspect ofi'(Ts service is its 

Supplemental Mmion Order at I -2 
PCl's improper attempt to introduce this 
- the ability of users to 

as shown. the 

content would remain. Because PCI would still be using 
supposed-, in the Bureau's words, would not alter 
PCrs service.'' Order on Reviev,· 37 
Dccl. ~ 37 (that PCl users 
- dot!s not change the 
which it is so). 

83 PCI AFR at 20-21. 

Order on Re\'iew ~ 39: liT 127:9-21 (Lam 
cxampl~, they have what's called 
buy -- you buy a card at a retail store 
for-one transfer of U.S. currency to an 
DccL C: 52. 

) (''Well, in a case of-as an 
So you either pay by credit card and you 

or with cash, and it's eflectivcly a one­
.... "): Wuml. 

Order on Review •, 39. The Commission is \\'Cll aware that Vudu is not running a 
promotions-based business. See Jl11 Video Compelition Report~~~~ 294-295. 326 (discussing 
Vudu's fee-based service and its market share in ··consumer Purchase Transactions"). 

10 
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... 
86 PCrs service thus turns what is at most a limited exception on other services into the 

rule. wht:re the is the busin~.:ss modd itsclfg7 

5. That PCI Assigns To Content In Its­
Equivalent To-

PCI next maintains that it imposes a tor content in its- that 

docs not Thus. PCI asserts. 

.. the price paid for the content is always exactly the same:·:!li This is mon: smoke and mirrors. 

As shown above. the Bureau correctly understood the distinction between the 

and the to the consumer. 89 

PCI also ·wrongly contends that ''the consumer's perspective is not rclc\'ant with respect 

to NBCU(nivcrsal'sl third-party contracts'' when it comes to this requircmcnt.90 

Hmt is not true. As shown, refers to the and to 

PCI Opp. at 3. 

87 ·•P'·"'"'~"' ~ronmPnt that NBCUniwrsars 
must mean that the 

iversal's agreements other licensees either do not 
or are not cniorccd. PCI AFRat 21 (asserting that "there is no evidence that any of 

NBCU's third-party contracts distinguish based on ·limited ions.'"). This is another 
improper attempt to re-create the record. The section of the that PCI quotes 
specifically allows for certain enumerated requirement 
(none of which PCI satisfies). See NBCUnivcrsal Pet. at 30-31 & nn.90-91 (explaining this 
section). As the Bureau recognized. NBCUnivcrsal has specific limitations and restrictions on 
such to ensure that they do not breach its license agreements with other parties. 
incl Order on Rt•view f145. NBCUniversal regularly monitors for compJiancc with 

rcmcnts and. when necessary, entorces them. NBC Universal Pet. at 42 ( .. Unlike these 
occasional contractual infractions based on PCI's service would constitute 
a violation ofNBCUniversars obligations to its other licensees.''). 

PCI AFR at 25. 

Order on Ret'i~w ~139. 

<)(> 
PCI AFR at 25. 
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: the rclcYant-

provision refers to . etc.'" The ·whole point of the 

requirement is to make sure consumers arc- for the content. not obtaining it-

service calls itself, are simply irrelevant to what these licensees care about and protect against 

in the relevant provisions. 

For all of these reasons, the Commission should aftirm the Bureau· s findings in the 

Orde,· on Review that PCI's service is-and does not require a 

- and that providing certain film and television content to PCI would constitute a breach of 

the relevant NBC'Univcrsal contracts. 

B. The Ortler On Review l)rovides Clear Guidance On The Contract 
Impediment llcfense And l>ocs Not Require A .. Verification" J>roccss. 

During the arbitration. PCI did not dispute that the-and restrictions in 

NBCUnivcrsars representative contracts reflected reasonable and customary industry practices.'~~ 

Nor did PCI dispute the usc of representative contracts to establish the contract impediment 

91 See Exhibit A hart of excerpts of~BCL~nivcrsal rcr•rc5;cn'la1l agreements) (emphasis 
added). The restrictions and/or requirements in NBCUnivl.!rsal's 
(and other customary industry} all same fundamental purpose of ensuring 
that consumers cannot view for content that other licensees have paid 
millions of dollars to exploit on an exc nPr\.vl~:f' limited basis. ( Jrder on Rl!vitnr ~: 42. 

Order on Review n.l 01 tnoting that .. [t !here \Vas no dispute between the parties as to 
whether the representative contracts provided bj NBCU. including the cxclusivit) and 
windowing provisions contained therein. arc ·consistent '"ith rcasonuhlc. common industl) 
practice.' and neither side sought review of this issue'") (emphasis added): hi. '!'i 27-30. 
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det\mse.93 Indeed; it would have been entirely unreasonable. cumulative, and burdensome to 

expect NBCUniversal to produce every one of the scores of contracts that contain similar 

-and restrictions. particularly given the expedited nature of the arbitration. 

In the Order em Review. the Bureau conlim1cd the reasonable approach used by the 

panics to address the contract impediment defense in the arbitration. '>·I The Bureau also ruled on 

each of the representative contracts in eddence and provided clear guidance to NBCUnivcrsal 

(and PCB that other third party license agreements ·1hat contain similar restrictions .. to those 

specified in the Order on Review would also be breachcd.95 This simply requires a 

straightforward analysis of whether a contract contains similar- and restrictions to those 

in the representative contracts. As the arbitration record shows, NBCUnivcrsal works diligently 

to honor these in its agreements and makes these kind of determinations 

every day in licensing content to other parties with 

NBClJnivcrsallicensee has .. verification" rights over this administrative process. 

Even more fundamentally, PCI did not ask for "verification'' rights in the awarded Final 

Agreement (i.e .. PCI's O\'Yn Final Offer). Rather. consistent with industry practice. the Final 

!d. n.l 02 (detailing 21 repr~:sentative license agreements. seventeen of which \\ere prior 
to December 3. 2009). NBCCniversal also excerpted the relevant provisions of those contracts 
in chart form tor the Arbitrator and PCI. Set: Mad. Dccl.. Schedules C-1. C-2. C-3. and C-4 
(Exs. 19-22). 

Order on Rt>view ~ 42. 

95 

license to 
responsih1 

,..,.,,,,.,,,,. and ··,veil established .. nature 
exhibition): l rr 

to NBCUniversal can 
scrvic.:s): HT 124:9-14 (Lamprecht) (describing 
content on an EST/VOD basis). 
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Agreement cxprcssl 

-in determining whether the provision of certain tilm or tde\ision content would conllict 

with the rights of other NBCUniversallicensees.'n 'lbc Final Agreement further provides an 

express should any issues arise over this or other aspects of the parties· 

commercial rclationship.'1ll 

At bottom, PCI is improperly asking the Commission to rewrite the Final Agreement to 

address an issue that PCI did not include in its Final OtTer, never raised in the arbitration. and did 

not even mention in its Petition for Review to the Bureau. PCJ's belated uttcmpt to revise the 

Final Agreement would plainly contravene the final-offer requirement of the Benchmark 

Condition.9'J In all events, PCI has waived any such proposal. 1ou 

Besides being improper, PCI's ·•verification'' proposal is also unreasonable and 

unnecessary. The notion that NBC Universal should now be required to produce all of its 

contracts, after-the-fact, for PCI to "'verify" the contract impediment defense is no less 

unreasonable and burdensome than it was at the outset ofthl.! arbitration. Moreover. each orthcsc 

scores of contracts contains J lig.hly Confidential third-party information. It would be 

unprec">dentcd tor any party to turn over all of these Highly Confidential agreements to a private 

/d.- (establishing }. 

Indeed, thl! Order makes clear that this is the one feature of the Benchmark Condition 
that the parties may not modify. by agreement or otherwise. Order. App. A, Vll.B.3. 

JH() 
.. )ee 47 C.F .R. § 1.115(c) (''No application for rc\'tCV\1 will be granted if it relics on 

questions of fact or law upon which the designated authority has been afforded no opportunity to 
,.) pass .. 
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party (or its outside counsel) in any proceeding. NBCUniversal would be required to notify all of 

these third parties befbrc any disclosure of their contracts. triggering a host of pot~.:ntial ol~jcctiuns 

and disputes. 101 Even if access to the contracts were restricted to outside counsel or experts. it 

would not n .. -ducc the unreasonable burdens and risks that such a process would impose on 

NBCUnivcrsal and its other licensces. 102 

Nor is any of this necessary. NBCt:nivcrsal will comply with the Bureau's clear 

guidance on the contract impediment dctcnsc.just as NBClJnivcrsal docs in applying thc::>c same 

customary- and restrictions in its day-to-day commercial relationships with other 

licensees. PCI. in tum. can raise any questions it might have about the restrictions (many 

particular titm title or tele,·ision shuw. which NBCUniversal will address in the ordinary course 

and pursuant to the processes that PCI itself proposed in the Final Agreement. 

V. CONCLUSION 

Accordingly, NBCUniversal respectfully requests that the Commission {1) affirm the 

Bureau's rulings in the Order on Review concerning the- nature ofP(Ts service and 

NBCUnivcrsal's contractual impediment defense; and (2) deny PCrs request for a ··vcrilkation" 

process on the grounds that this proposal is improper. m1justiticd. and has been waived. 

lUI These contracts generally restrict disclosure unless it is 
advance notice and other rights to the third party. See. e.g. 

11.12 On at least two occasions during these proceedings, PC! 's outside counsel has disclosed 
Highly Confidential information from NBC'Univcrsars third party contracts (including the .. 
agreement) to unauthorized individuals in violation of the Confidentiality Agreement and 
Protective Order in this proceeding. Even taking at tacc value that these disclosures were 
inadvertent, they further underscore the unreasonableness of turning scores of additional Highly 
Confidential contracts over to PCTs outside counsel or experts. 
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Respectfully submitted. 
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