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specific sunk costs the lowest of the non-recurring charges for channel termination now charged in
ILEC tariffs and limit any non-recurring charge to that benchmark value.*

68.  Moreover, the use of benchmarking to foster conditions that encourage competition need not
be limited to non-recurring charges. For example, the Commission should also establish
benchmarks for charges for circuit migration, for limits on the number of requests to transfer service
processed per day, and for other charges and provisioning practices based on the least restrictive
practices of ILECs."

69. Finally, we understand that some ILECs offer more favorable circuit-specific term plans,
smaller termination penalties, or even circuit portability, but in only a portion of their territories. In
such cases, the Commission should extend the use of regulatory benchmarking to require that,
where an ILEC offers more favorable contract terms in one part of its territory, it must offer those
terms throughout its entire territory. This would have the effect of allowing customers in one area

to benefit from the existence of competition in another area.

% For a general discussion of benchmarking, see “Benchmarking and the Effects of ILEC
Mergers,” Declaration of Joseph Farrell and Bridger M. Mitchell (dated Oct. 14, 1998) (attached
as Attachment C to Sprint Communications Company L.P., Petition to Deny, CC Docket No. 98-
141 (filed Oct. 15, 1998)).

8! See Level 3 February 22 Letter at 13-14; [BEGIN HIGHLY CONFIDENTIAL] |
[END HIGHLY

CONFIDENTIALY].
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tw telecom Estimate of Non-Incumbent LEC Deployment in Phoenix MSA

As a purchaser of special access services from other carriers, tw telecom (“TWTC”) has
access to lists of commercial buildings to which such carriers own last-mile facilities. By
aggregating these lists, TWTC can calculate an estimate of the number of buildings with demand
for special access services to which carriers other than the incumbent LEC own last-mile
facilities in a given market. Because this is a very labor-intensive process, and because TWTC
understands that the Commission will be conducting a similar process with information it
collects in the forthcoming data request, TWTC has not completed this process for every market.
However, to serve as an example for the purposes of these comments, TWTC has done so for the
Phoenix MSA.

As set forth in Table 1, TWTC estimates that non-incumbent LECs have constructed last-
wile facilities to less than [BEGIN HIGHLY CONFIDENTIAL] I (END HIGHLY
CONFIDENTIAL] of conmumercial buildings in the Phoenix MSA. Therefore. TWTC estimates
that the incumbent LEC controls the only last-mile facility to more than [BEGIN HIGHLY

CONFIDENTIAL] I (END HIGHLY CONFIDENTIAL] of these buildings.

[BEGIN HIGHLY CONFIDENTIAL]

Table 1: Non-Incumbent LEC Building Penetration

Total Buildings Buildings to which N
MSA w/demand of 2 DS1s Non-ILECs has Building Penetration
or more Constructed Loops

Phoenis, AZ - - -

[END HIGHLY CONFIDENTIAL]
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tw telecom Build/Buy Analysis

tw telecom (“TWTC”) builds its own loop and transport facilities whenever it is efficient
and cost-effective to do so. Unfortunately, for a number of reasons, there are many locations
where TWTC cannot economically construct its own loop facilities. TWTC generally builds its
local network in the parts of metropolitan areas containing the largest enterprise customers using
fiber ring transport facilities. TWTC constructs rings to very large commercial buildings as part
of the original construction of its local transport network in a metropolitan area. In the majority
of cases, however, TWTC must build a stand-alone fiber lateral (i.e., loop) facility to a building
containing a business customer it seeks to serve on its own network after the customer has agreed
to purchase service from TWTC.

In assessing whether it is cost-effective to deploy its own loop facilities, TWTC
determines whether the revenue opportunity associated with a given building or a given customer
is large enough to justify construction. To justify construction, the potential revenue must be
sufficient to cover the total cost of construction and recurring expenses and simultaneously
achieve a reasonable rate of return on investment. Costs vary based on the distance between
TWTC’s transport network and the customer location (the longer the lateral facility, the greater
the deployment cost), costs associated with obtaining access to poles, ducts, conduits, rights-of-
way and commercial buildings, the type of services provided (electronics for higher capacity
services generally cost more than electronics for lower capacity services) and the customer’s
willingness to enter into a longer-term contract.

After considering these factors, a small minority of customer locations meets tw
telecom’s revenue requirements. As of March 2012, TWTC has been able to deploy its own loop

facilities to only an average of [BEGIN HIGHLY CONFIDENTIAL] [l (END
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HIGHLY CONFIDENTIAL)] of its customer locations in five sample MSAs. Those MSAs are

the Atlanta, Los Angeles, Phoenix. Seattle, and Washington DC MSAs shown in Table 1.

[BEGIN HIGHLY CONFIDENTIAL]

Table.1: TWTC Building Penetration

Total Buildings Buildings to which | o
MSA w/demand of 2 DS1s TWTC has Building Penetration
or more Constructed Loops : .-
Atlanta, GA
Los Angeles, CA
Phoenix, AZ
Seattle, WA
Washington, DC

[END HIGHLY CONFIDENTIAL]

TWTC recently conducted a build-buy analysis, taking into account the aforementioned
factors, for these five MSAs in order to identify the buildings in those areas to which TWTC
could potentially deploy loop facilities in the future. In conducting the build-buy analysis, we
made two basic assumptions. First, we assumed that TWTC must earn an approximate monthly
recurring revenue (“MRR”) per building over a 36 month period, as shown in Table 2, to justify
construction of loop facilities under the best of conditions. This amount is the approximate MRR
required to reach the target on-net building internal rate of return (“IRR”) of [BEGIN HIGHLY
CONFIDENTIAL] NG (:'D HIGHLY CONFIDENTIAL]
that TWTC uses in the marketplace. This assumption includes the estimated average cost,
including electronics, to deploy a loop facility in each MSA. Over 400 actual cost records were

examined across the five MSA’s to calculate the average cost per each MSA.
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[BEGIN HIGHLY CONFIDENTIAL]

Table 2: TWTC Loop Construction Costs and MRR

Average
MSA Construction Average MRR
Costs
Atlanta, GA
Los Angeles, CA
Phoenix, AZ
Seattle, WA
Washington, DC

[END HIGHLY CONFIDENTIAL]

These costs reflect an average cost to build lateral facilities within one mile of TWTC’s
fiber network. TWTC rarely constructs these facilities beyond a mile, as it is generally cost-
prohibitive to do so, except where there are extraordinary revenue opportunities. Accordingly,
the build/buy analysis was limited to buildings within a mile of TWTC’s network.
Hypothetically, the MRR threshold can be met in any number of ways using a combination of
customer sizes and services. Practically speaking, however, TWTC requires a firm commitment
from one or several customers to justify the build and will not undertake a build until that
commitment is secured. Thus, in the majority of build scenarios there must be at least one larger
business customer who has conunitted to a level of service that can meet TWTC’s minimum
MRR threshold to justify a build.

Second, TWTC assumed that it can win [BEGIN HIGHLY CONFIDENTIAL| [}
I (END HIGHLY CONFIDENTIALY] of the revenue opportunity in a commercial
building. Using these assumptions, TWTC estimated that it might be able to construct loop
facilities to buildings with the amounts per month in estimated telecommunications spending

shown in Table 3. TWTC then relied on GeoResults data estimating the revenue spend in the

3
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commercial buildings with two DS1s of demand or more in the five MSA's to determine the

percentage of such buildings to which TWTC has not constructed its own loops (“non-TWTC

buildings™) but to which it might be able to do so in the future. Based on this analysis, TWTC

determined that it might be able to build to only an average of [BEGIN HIGHLY

cOoNFIDENTIAL] I =D HIGHLY CONFIDENTIAL] of the

non-TWTC buildings in each MSA as shown in Table 4. The total number of such buildings to

which TWTC has built or (assuming that barriers to entry are overcome) could theoretically

build loops in each MSA are summarized in Table 5. [BEGIN HIGHLY CONFIDENTIAL]

Table 3: Minimum Amount of Telecom Spend Required per Building |

MSA

MRR Required

Atlanta, GA

Telecom Spend Required
per Buildin

Los Angeles, CA

Phoenix, AZ

Seattle, WA

Washington, DC

Table 4: Buildings Viable for TWTC Build Consideration

Buildings Viable for
Build Consideration

Percentage of -
Buildings Viable for.
Build Consideration

Total Non-TWTC
Buildings
MSA (w/demand of 2 DS1s
or more
Atlanta, GA
Los Angeles, CA
Phoenix, AZ
Seattle, WA
Washington, DC
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Table 5: Percentage of Buildings To Which TWTC Has Or Could Build Loops
. Percentage of «
MSA Market Penc(ration | Buildings Viable for Total
ge Build Consideration L
Atlanta, GA
Los Angeles, CA
Phoenix, AZ
Seattle, WA
Washington, DC

[END HIGHLY CONFIDENTIAL]

It should be noted that this build-buy analysis does not account for the fact, as explained,

that TWTC generally cannot begin building its own loops unless and until potential customers in

a given building in fact commit to purchasing the high revenue services that justify loop

construction. This is why. even where TWTC has built its own transport facilities, there remain

numerous buildings to which TWTC could theoretically, but cannot practically, afford to build

loop facilities.
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Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Special Access for Price Cap Local Exchange WC Docket No. 05-25
Carriers

AT&T Corporation Petition for Rulemaking to RM-10593
Reform Regulation of Incumbent Local
Exchange Carrier Rates for Internet Special
Access Services

N N Nt Nt N N Nt e

DECLARATION OF KEVIN F. BRAND
ON BEHALF OF EARTHLINK, INC.

1. I am Executive Vice President, Customer Delivery and Care, for EarthLink, Inc.
(“EarthLink™). In this position, I am responsible for delivery and post-installation customer
support for the services that EarthLink provides to businesses and consumers. [ joined EarthLink
in 2001 and have held the positions of Vice President of Network Operations, Vice President of
Products, and most recently, Chief of Consumer Products and Support. I have more than 30
years of experience in the telecommunications industry. Prior to joining EarthLink, I was
Executive Vice President of Operations at CAIS Internet. Prior to that, I held a variety of
management positions at AT&T, AT&T Paradyne, and AT&T Bell Laboratories in operations,
customer support, product management, marketing, and technical areas.

2. EarthLink is a leading IT services, network, and communications provider to
more than 150,000 businesses of all sizes and over one million consumers nationwide.
EarthLink empowers customers with data and voice IP services, as well as managed IT services

including cloud computing, data centers, virtualization, security, applications, premises-based
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solutions, managed solutions, and support services. Among the data and Internet services that
EarthLink offers to business customers are T1, DS3, Ethernet, and DSL services.

3. The purpose of this declaration is to describe (1) the demands of businesses that
currently purchase dedicated T1, DS3, and Ethernet services (hereinafter, “special access
services™); and (2) the differences in terms of service quality and price between special access
services and “best efforts” Internet access services (such as DSL and cable modem services)
marketed to businesses.

4. Most businesses that currently subscribe to special access services demand (and
receive) dedicated bandwidth at the locations where those services are being used. At those
locations, businesses (such as multi-location retail businesses) require guaranteed, consistent
speed to run applications that are “mission critical” to their business (e.g., applications that
enable them to access customer data, process credit card payments, and communicate with
customers, vendors, and suppliers). They cannot tolerate the slower and inconsistent speeds that
users of shared services, such as “best efforts” cable modem services, can experience during
peak usage times.

5. Most businesses that currently purchase special access services demand (and
receive) symmetrical bandwidth at the locations where those services are being used (e.g., bank
branches, hospitals, and doctors’ offices) so that employees can download as well as upload large
files. By contrast, the vast majority of “best efforts” Internet access services that are offered
today do not provide symmetrical speeds.

6. Most businesses that currently purchase special access services demand (and
receive) greater reliability at the locations where those services are being used than can be

provided with “best efforts” Internet access services. At those locations, for example, customers
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expect their special access services to be repaired within a few hours of an outage. For this
reason, EarthLink’s Internet access Service Level Agreements (“SLAs”) for dedicated special
access services provide that EarthLink’s “Mean Time to Repair” (“MTTR”) will be between 4 to
6 hours depending on the type of service. By contrast, EarthLink’s SLA provides that the MTTR
for ADSL service will be 24 hours.

7. Most businesses that currently purchase special access services demand (and
receive) greater security at the locations where those services are being used than can be
provided with some “best efforts™ Internet access services. For example, using dedicated
connections provided by T1, DS3, and Ethernet special access services is inherently more secure
for the transmission of customers’ financial data or patients’ medical records than using the
shared connections provided by “best efforts” cable modem services.

8. There are also significant price differences between dedicated special access
services and “best efforts” Internet access services. For example, EarthLink currently offers T1
service starting at $289 per month. By contrast, EarthLink currently offers DSL service (up to 6
Mbps/768 Kbps) starting at $67 per month and standalone ADSL service (up to 7 Mbps/768
Kbps) starting at $97 per month.

9. In light of the demands of business customers that purchase special access
services (e.g., their need for dedicated bandwidth) and the differences between special access
services and “best efforts” Internet access services, I do not believe that the vast majority of
businesses currently purchasing special access services view “best efforts” Internet access

services as a viable substitute.
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I declare under penalty of perjury that the foregoing is true and correct to the best of my

information and belief.

\L 61. 6’\%—3\ Dated: 2-/5’{ 2013

Kevin F. Brand
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